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CHAP.  I. 

Nature  and  different  Kinds  of  Conditions. 


Sect.  1.  Nature  of  Conditions. 
3.  Expressed  or  Implied. 
(i.  Precedent  or  Subsequent. 
9.  To  what  Estate  annexed. 
10.  At  what  Time. 
13.  A  Condition  must  defeat   the 

whole  Estate. 
15.  Can   only    be  reserved  to  the 
Donor. 

18.  What  Conditions  are  void. 

19.  Conditions  against  Law. 

20.  Repugnant   to    the  nature   of 

the  Estate. 
29.   Whether  ir.  such  Cases  a  Bond 

is  good. 
34.  Conditions  of  Non-alienation 

sometimes  good, 
VOL.    If. 


Sect.  38.  But  are  construed  strict!)/. 

42.  Do  not  extend  to  an  Under- 
lease. 

44.  Unless  there  are  special 
Words. 

46.  A  Sale  by  Execution  is  not 
an  Alienation. 

48.  Unless  there  is  (allusion. 

50.  A  Lease  may  determine  l>u 
Bankruptcy. 

53.  Conditions  against  Mar- 
riage. 

61.  Are  construed  strictly. 

66.  Widows  may  be  restraint d 
iron:  Marriage. 
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Si .(  i  ion    f. 


Nature  of  Con-      A     CONDITION   is  a  qualification  or  restriction  annexed 

a  conveyance  of  lands,  whereby  it  is  provided,  That  iiv 
case  a  particular  event  does  or  does  not  happen  ;  or  in  case  the 
grantor  or  grantee  does,  or  omits  to  do,  a  particular  act;  an 
estate  shall  commence,  be  enlarged,  or  defeated.  Conditio  di- 
citur  cum  quid  in  camm  inctrtum  <jiii  potest  tendere  ad  esse, 
aid  non  esse,  conferiur. 

Hob.  170.  2.  A  condition  annexed  to  an  estate  given,  is  a  divided  clause 

from  the  grant,  therefore  cannot  frustrate  the  grant  precedent ; 
neither  in  any  thing  expressed,  nor  in  any  thing  implied,  which 
is,  of  its  nature,  incident  to,  and  inseparable  from,  the  thing 
granted. 

Expressed  or  3.  Conditions  are  either  in  deed,  that  is,  expressed  in  the  deed 

Lit!  &  325.  ky  which  they  are  created  ;  or  else  in  law,  that  is,  implied  by  the 
coraman  or  statute  law.  Thus  where  a  feoffment  or  lease  is 
made,  reserving  rent,  payable  at  a  certain  day;  with  a  proviso, 
that  if  it  is  not  paid  on  that  day,  the  feoffor  or  lessor  may  re- 
enter ;  this  is  a  condition  in  deed. 

l&em.  4.  Conditions  implied  are   those    which    are   created    by    the 

common  or  statute  law,  without  any  express  words:  — Thus,  to 
the  grant  of  every  estate  is  annexed,  by  law,  a  condition  implied, 

l  Inst.  233  b.      that  the  grantee  shall  not  commit  felony  or  treason.     And  Lord 

Coke  says,  there  is  a.  condition  in  law  annexed   to  every  estate 

tail   after  possibility  of  issue   extinct,  estate   by   the  curtesy,  in 

dower,  for  life  or  years,  that  if  the  tenants  of  these  estates  alien 

in  fee,  or  claim  in  a  Court  of  Record  a  greater  estate,  they  shall 

forfeit  them  ;  and    the   persons    in    remainder   or  reversion  may 

enter. 

5.  As  to  conditions  in  law,  founded  upon  statutes,  it  is  enacted 

by  the  several  laws  against  mortmain,   that,  the  grantee  of  an 

estate  in  fee  shall  not  alien  it  to  an  ecclesiastical  corporation. 

And  by   the   statute  of   Marlbridge,  tenants   for  life  and  years 

hold  their  estates  upon  condition  not  to  commit  waste. 

Precedent  or  6.  Conditions  are  also  Precedent  or  Subsequent: — Thus  where 

subsequent.  „ 

a  condition  must  be  performed  before  the  estate  can  commence, 
it  is  called  a  condition  precedent.     But  where  the  effect  of  a  con- 
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d  it  ion  is,  either  to  enlarge  or  defeat  an  estate  already  created,  it 
is  then  called  a  condition  subsequent. 

7.  Where  a  particular  estate  is  limited,  with  the  condition 
that  upon  the  performance  of  a  certain  act,  or  the  happening  of 
a  certain  event,  the  person  to  whom  the  estate  is  limited  shall 
thereupon  have  a  larger  estate   than  what  was  originally  linn; 

to  him ;  such  a  condition  is  precedent,  and  good  under  certain 
circumstances  ;  which  will  be  noticed  in  a  subsequent  Title.  Tit.  i 

8.  With  respect  to  the  words  by  which   conditions  may  be    i  ii 
created,  they  will  be  stated  hereafter. 

9.  A  condition   in   deed  may   be  annexed   to    every  species  of  To  what 
estate  and  interest  in  real  property;  to  an  estate  in  fee,  in  tail, 

for  life,  or  years,  in  any  lands  or  tenements. 

10.  As  to  things  executed,  a  condition  must  be  created  and   At  what  time. 

annexed  to    the  estate   at  the  time  of  the  making   of  it,   not 

at  any  time  after.     Therefore,  where  a  condition  is  made  in  a   I  Inst.  236.  b. 

...  1  ouch.  126. 

separate  deed,  it  must  be  sealed  and  delivered  at  the  same  time 

with  the  principal  deed. 

11.  In   a  celebrated  case    which    was    heard    in    parliament,   Rot.  Pari. 
2  Rich.  2.  it  appeared  that  King  Edward  III.  had  made  a  feoff- 
ment in  fee  to  the  Duke  of  Lancaster  and  others,  without  any 
condition  ;  and  afterwards  required  the  feoffees  to  perform  cer- 
tain conditions.     All  the  judges  and  Serjeants  being  summoned, 

and  required  to  give  their  opinion  on  this  case,  declared  that  the 
feoffees  were  not  obliged  to  perform  the  conditions  ;  because 
they  were  not  expressed  at  or  before  the  time  when  the  feoffment 

was  made.  ilnst.237.a. 

12.  As   to   the  things  executory,   such    as   rents,   annuities,  Touchstone— 

...        I  >efi  i 
["leases, 1  &c.  it  is  held  that  a  grant  of  them  may  be  restrained  by  396.  2  P 

,      r        ..  r         i  Con.  199.  led. 

a  condition  created  alter  the  execution  ot  such  conveyance. 

13.  It  is  a  rule  of  law  that  a  condition   must  defeat  or  deter-  Aconditiou 

must  detcat  ti.e 

mine  the  whole  of  the  estate,  to  which  it  is  annexed  ;  not  deter*-  whole  estate, 
mine  it  in  part  only,  and  leave  it  good   for   the  residue.     There-  ■,-,m|'{,'i  l27. ' 
fore  if  a  feoffment  be  on  condition  that  upon  such  an  event  the 
feoffor  shall  enter,  and  have  the  land   for  a  time;  or  the  estate 
shall  be  void  for  part  of  the  time:  or  a  lease  be  for  ten  years, 
provided  that  upon  such  an  event  it  shall  be  void  for  five  yeai 
these  conditions  are  not  good.     But  if  a  feoffment  be  made  of 
two  acres  of  land,  provided  that  upon   such  an  event  the  estate 
shall  be  void  as  to  one  acre  only,  tin. 5  is  a  good  cond-- 

b  2 


Jennii 

Arscott, 
1  Rep.  85. 
6—40. 


Can  only  be 
reserved  to  the 
donor. 


s.  347. 


Doe  v.  Bate- 
man,  2  Barn, 
and  Aid.  R. 

168. 


What  condi- 
tions are  void. 


Conditions 
against  law. 
l.P.Wms.189. 


"Repugnant  to 
the  nature  of  the 
estate.     1    Inst. 
206.  b. 


Title  XI11.  Estate  on  Condition.  Ch.  I.  s.  14—20. 

14.  In  consequence  of  this  principle  it  has  been  adjudged  that 
a  condition  to  determine  an  estate  tail,  as  if  the  tenant  in  tail 
were  dead,  was  void  ;  because  the  death  of  a  tenant  in  tail  did 
not  determine  the  estate  tail,  but  his  death  without  issue. 

15.  A  condition,  or  the  benefit  of  a  condition,  can  only  be 
reserved  to  the  donor,  feoffor,  or  lessor,  and  their  heirs  ;  not  to  a 
stranger.  For  it  is  a  maxim  of  law,  that  nothing  which  lies  in 
action,  entry,  or  re-entry,  can  be  granted  over  ;  in  order  to  dis- 
courage maintenance.  And  when,  in  the  creation  of  a  con- 
dition, no  words  of  limitation  are  mentioned,  the  law  will  reserve 
the  benefit  of  the  condition  to  the  heirs  of  the  donor,  feoffor,  or 
lessor  ;  for  as  these  are  the  persons  prejudiced  by  the  disposition, 
it  is  but  reasonable  that  they  should  be  entitled  to  the  same 
means  of  recovering  the  estate  as  their  ancestors. 

16.  Thus  Littleton  says,  if  a  man  lets  land  to  another  for  life, 
by  indenture,  rendering  rent,  with  a  condition  of  re-entry  in  de- 
fault of  payment ;  if  afterwards  the  lessor  grants  the  reversion 
to  a  stranger,  and  the  tenant  for  life  attorns,  such  grantee  cannot 
take  advantage  of  the  condition,  as  the  lessor  or  his  heirs  might 
have  done,  if  the  reversion  had  continued  in  him.  But  now  by 
the  statute  32  Hen.  8.  c.  34.  grantees  of  reversions,  and  privies 
in  estate,  are  enabled  to  take  advantage  of  the  breach  of  con- 
ditions, of  which  an  account  will  be  given  in  the  next  Chapter. 

17.  In  a  modern  case  where  A.  being  possessed  of  a  term  for 
years,  assigned  his  whole  interest  to  B.,  subject  to  a  right  of  re- 
entry, on  the  breach  of  a  condition,  the  Court  of  K.  B.  held 
that  A.  might  enter  for  the  condition  broken,  although  he  had 
no  reversion. 

18.  Conditions  are  sometimes  void  in  their  creation,  as  where 
they  are  impossible,  or  something  is  required  to  be  done  which 
is  contrary  to  the  divine  or  municipal  law. 

19.  All  the  instances  of  conditions  against  law  are  reducible 
under  one  of  these  heads  : — 1.  To  do  something  that  is  malum 
in  se,  or  malum  prohibitum.  2.  To  omit  something  that  is  a 
duty.  3.  To  encourage  such  crimes  and  omissions.  And  the 
law  will  always  defeat  conditions  of  this  kind,  without  any  re- 
gard to  circumstances  ;  being  concerned  to  remove  all  tempta 
tions  and  inducements  to  those  crimes. 

20.  A  condition  repugnant  to  the  nature  of  the  estate  to  which 
it  is  annexed  is  void  in  its  creation.     Thus  a  feoffment  in  fee, 
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upon  condition  that  the  feoffee   shall  not  take  the  profits,  is 
void,   as   repugnant  and  against   law;  and  the  estate  given  is 
absolute. 

21.  A  lease  was  made  to  A.,  B.  and  0.  with  a  proviso  that  if  Mo 
C.  should  demand  any  profits  of  the  lands,  or  enter  into  the  same 
during  the  life  of  A.  or  13.  (who  were  his  father  and  mother,; 
that  then  the  estate  limited  to  C.  should  cease  and  be  utterly 
void.  It  was  resolved  that  this  was  a  condition,  and  was  void, 
being  repugnant  to  the  estate  limited. 

22.  A  condition  annexed  to  the  creation  of  an   estate  in  fee    ' 
simple,  that  the  tenant  shall  not  alien,  is  void  ;  being  repugnant   lOBar.S  i 
to  the  nature  of  the  estate  ;  a  power  of  alienation  being  an  inci-     ""' 
dent  inseparably  annexed  to  an  estate  in  fee  simple.     But  Little-  s.  :36i. 

ton  says,  if  the  condition  be  such  that  the  feoffee  shall  not  alien  Doe  i.  Pearson, 
to  such  a  one,  naming  him,  or  to  any  of  his  heirs,  which  does    ht-38-c-9- 
not  take  away  all  power  of  alienation,  then  such  condition  is 
good. 

23.  A  condition  annexed  to  the  gift  of  an  estate  tail,  that  the  Jenk.  243. 
donee  shall  not  marry,  is  void  ;  for  without  marriage  he  cannot      Jer 
have  an  heir  of  his  body.     It  would  be  otherwise  if  such  a  con- 
dition were  annexed  to  the  grant  of  an  estate  in  fee  simple  ;  for 

in  that  case  a  collateral  heir  may  inherit. 

24.  Whatever  is  prohibited  by  law  may  be  prohibited  by  con-   1  Inst.  223.  !>. 
dition.     Therefore  if  a  feoffment  be  made  in  fee,  upon  condition 

that  the  feoffee  shall  not  alien  in  mortmain,  this  is  a  good  condi- 
tion ;  because  such  alienation  is  prohibited  by  law.  Lord  Coke 
observes,  that  in  ancient  deeds  of  feoffment  in  fee  simple  there 
was  a  clause — Qnod  licitum  sit  donatori  rem  datam  dare  vel  ven- 
dere  cui  voluerit,  exceptis  viris  religiosis  et  Judais. 

25.  If  a  man  makes  a  feoffment  to  a  husband  and  wife  in  fee,   I  Inst.  223.  b. 
upon  condition  that  they  shall  not  alien  ;  to  some  intent  this  is 

good,  and  to  some  intent  void.  For  to  restrain  an  alienation  by 
feoffment  or  deed  is  good,  because  such  an  alienation  is  tortious 
and  voidable  :  but  to  restrain  their  alienation  by  fine  was  re- 
repugnant  and  void  (a) ;  because  it  was  lawful,  and  un- 
avoidable. 

26.  If  lands  be  given  in  tail,  upon  condition  that  neither  the   Lit.  s.  362. 
tenant  in  tail,  nor  his  heirs,  shall  alien  in  fee,  or  in  tail,  or  for 

the  term  of  another's  life,  but  only  for  their  own  lives,  such  a 
(a)  [Before  the  stat3  &  4  Will.  4.  c.  74.| 


Tit  2.C.2. 
1  [n»t.  223.  b. 


Li,  f 


3  &  -1  Will.  4. 
c.  74. 

\\  he t her  in  such 

cases  a  bo.ncl  is 
iiotid.  1  lost. 
206.  b. 


Freeman  i . 

1  i.  eman, 

2  Vein 


Poole's  rase, 
Moo.  810. 


.lorvis  v. 
Bruton, 
2  Vein.  251. 
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condition  is  good  ;  because  these  alienations  are  contrary  to  the 
statute  1  )c  Donis. 

27.  So  it' a  person  make  a  gift  in  tail,  upon  condition  that  the 
donee  shall  not  make  a  lease  for  three  lives  or  21  years,  accord- 
ing to  the  statute  32  Hen.  8.  the  condition  is  good;  for  this 
power  being  given  collaterally  is  not  incident  to  the  estate,  and 
may  therefore  be  restrained  by  condition. 

28.  But  where  an  estate  tail  was  created  with  a  condition  that 
the  tenant  in  tail  should  not  suffer  a  common  recovery,  the  con- 
dition was  void  ;  because  the  right  to  suffer  a  common  recovery 
was  ;;u  incident  inseparably  annexed  to  an  estate  tail,  [previously 
to  the  recent  statute.] 

29.  Lord  Coke  says,  although  a  condition  repugnant  to  the 
nature  of  the  estate  granted  is  void;  yet  that  in  all  such  cases 
a  bond  by  which  the  obligor  is  restrained  from  doing  that  which 
the  nature  of  the  estate  granted  entitled  him  to  do  will  be  good. 
Thus  if  a  feoffee  in  fee  becomes  bound  in  a  bond  not  to  take  the 
profits  of  the  land,  or  not  to  alien  the  estate,  such  a  bond  would 
be  good.  And  the  same  law  was  held  by  the  Court  of  Chancery 
in  the  following  case. 

30.  A  father  settled  lands  upon  his  son  in  tail,  and  took  a 
bond  from  him  that  he  would  not  dock  the  entail.  On  a  bill  to 
be  relieved  against  this  bond,  the  court  held  it  good  ;  because  if 
the  son  had  not  agreed  to  give  the  bond,  the  father  might  have 
made  him  only  tenant  for  life. 

31.  This  doctrine  appears  extremely  questionable,  as  it  offers 
an  obvious  mode  of  restraining  a  person  from  those  rights  over 
an  estate  which  the  common  law  gives  him  ;  consequently  of 
frustrating  the  common  law,  as  fully  as  if  a  condition  of  this 
kind  were  allowed  to  be  inserted  in  a  conveyance  of  land  ;  and 
in  some  cases  it  appears  not  to  have  been  allowed. 

32.  Thus  where  an  elder  brother  voluntarily  gave  land  to  his 
second  brother,  and  the  heirs  of  his  body,  remainder  to  a  younger 
brother  in  like  manner  ;  and  made  each  of  them  enter  into  a 
statute  with  the  other,  that  he  would  not  alien,  &c. ;  but  be- 
cause these  statutes  were  in  substance  to  make  a  perpetuity, 
they  were  ordered  to  be  cancelled  by  the  Court  of  Chancery, 
with  the  advice  of  Lord  Coke. 

33.  So  where  A.  settled  lands  on  B.  in  tail,  with  remainder 
to  his  own  right  heirs ;  and  took  a  bond  from  B.  not  to  commit 
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waste;  the  bond  being  put  in  suit,  it  was  decreed  to  be  >l  I  ven  I 
up  to  be  cancelled  ;  the  court  saying  it  was  an  idle  bond. 

34.  It  was  formerly  held  that  if  a  lease  was  made  to  a  man   Conditions  of 
and  his  assigns,  he  could  not  be  restrained  from  alienation  :  but    ' 

if  the  word  assigns  was  omitted,  he  might  then   1      restrained.   i: 

.  °  '  o  II,,.:   1.  ,. 

It  is  however  laid  down  by  Lord  Coke  that    1!   ■<   p  rson   m 
a  lease  for  life,  or  years,  with  a  condition  that  the  lessee  should 
not  grant  over  his  estate,  or  let  the  lands  to  any  other  person,  it 
would  be  good;  and  this  doctrine  is  now  fully  established. 

35.  A  lease  was  made  for  years  upon  condition  thai  the  lessee, 
his  executors  or  assigns,  should  not  alien,  without  the  assent  of 
the  lessor.  The  lessee  died  intestate;  the  ordinary  granted 
administration  to  .1.  S.  who  assigned  the  lease  without  licence. 
It  was  adjudged  that  the  condition  was  broken,  for  .'.  S.  wis  an 
assignee  in  law. 

36.  A  condition  annexed  to  an  estate  for  years,   that   if  the    B 

1  1   •  •  i-  i     1         ■  1  1         1    r  '  |,,;i 

lessee,  his  executors  or  assigns,  did  demise  the   land  lor  more   ei'b. 
than  from  year  to  year,  then  the  lease  should  cease,  and  be  void, 
was  held  to  be  good. 

37.  A  condition  was  inserted  in  a  lease  for  years,  that  if  the   Pennani 
lessee,  his  executors  or  administrators,  at  any  time,  without  the 
assent  of  the   lessor,  his   heirs  or   assigns,  did   grant,  alien,  or 
assign  the  land,  or  any  part  thereof,  that  then  it  should  be  law- 
ful for  the  lessor  and  his  heirs  to  re-enter.     This  was  held  to  be 

a  good  condition. 

38.  Conditions  of  this  kind  are   however   not  favoured  ;    for    B 

1  1       1    1  rr  1  •      ■  1    1  1  1  1 

they  are  held  to  affect  the  original  lessee  only,  and  not  to  extend 
to  his  assignees.  So  that  if  a  lessee  who  is  restrained  from 
alienation,  by  a  condition  of  this  kind,  assigns  over  his  term, 
with  the  consent  of  the  lessor,  such  assignee  may  assign  to  any 
other  person,  without  farther  consent,  (b) 

39.  The  president  and  scholars  of  a  college  at  Oxford  made    D 
a  lease  for  years  to  one  Bold,  with  a  proviso  that  the  lessee  or  his 

(6)  [A  dispensation  of  a  condition  once  granted  is  an  entire  dispensation,  SO  that  by  a 
licence  to  assign  once  given,  the  restraint  upon  alienation  ceases.  Dumpof's  caa*, 
supr.,  and  Brummull  v.  Mackpherson,  14  Ves.  17:!.  But  under  the  learning  of  De- 
feazance,  a  mode  may  be  resorted  to,  by  which  the  objection  generally  made  to  give  a 
licence  to  assign  can  be  obviated  :  on  the  assignment  with  licence,  a  deed  of  Defeasance 
should  be  executed  in  order  to  determine  the  lease  on  alienation  by  the  assignee, 
shep.  Touch.  195.  -  Prest.  Con.  199.  1  cd.  and  Appendis,  Form  7. J 


Whichcot  r. 
Fox,  Cro.  Jac. 
398. 


Ante,  s.  36. 


Vox  v.  Svvann, 
Styles,  483. 


Do  not  extend 
to  an  under- 
lease. 


Crusoe  v. 

Bugby, 

3  W  ils.  R.  234. 

'2  Black.  R.  766. 
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assigns  should  not  alien  the  premises  to  any  person  or  persons, 
without  the  special  licence  of  the  lessors.  Afterwards  the  lessors 
by  their  deed  licensed  the  lessee  to  alien  or  demise  the  land  to 
any  person  or  persons  whatever.  The  lessee  assigned  the  term 
to  one  Tabbe,  who  devised  it  to  his  son,  who  was  also  his  exe- 
cutor. The  son  entered  generally,  died  intestate,  and  his  ad- 
ministrator assigned  the  term  to  the  defendant.  The  president 
and  scholars  entered  for  the  condition  broken.  It  was  resolved 
that  the  alienation  by  licence  to  Tabbe  had  determined  the  con- 
dition ;  so  that  no  alienation  afterwards  made  by  him  could  be 
a  breach  of  the  proviso,  or  give  the  lessors  a  right  of  entry:  for 
the  lessors  could  not  dispense  with  an  alienation  for  one  time, 
and  that  the  same  estate  should  remain  subject  to  the  proviso 
after. 

40.  George  Fox,  lessee  for  ninety-nine  years,  by  indenture, 
rendering  rent,  covenanted  that  he  would  not  alien  or  assign  his 
term,  or  any  part  thereof,  to  any  but  his  brothers.  The  lessee 
assigned  the  term  to  one  of  his  brothers,  who  assigned  it  over  to 
a  stranger.  It  was  resolved,  1.  That  this  was  a  condition,  and 
not  a  covenant.  2.  That  the  assignee  was  not  within  the  con- 
dition ;  but  might  alien  to  whom  he  pleased. 

41.  In  the  case  of  Berry  v.  Taunton,  the  condition  was  held 
to  be  broken  by  a  devise  of  the  land  to  the  lessee's  son.  But  in 
a  subsequent  case,  where  a  lessee  for  years  covenanted  with  the 
lessor  not  to  assign  over  his  term,  without  the  lessor's  consent  in 
writing  ;  and  afterwards  without  such  consent  devised  the  term 
to  J.  S. ;  it  was  said  that  this  was  not  a  breach  of  the  covenant; 
for  a  devise  was  not  a  lease. 

42.  Where  there  is  a  condition  in  a  lease  that  the  lessee  shall 
not  assign  it  over,  without  the  permission  of  the  lessor  ;  an  un- 
derlease has  been  adjudged  not  to  be  within  the  condition. 

43.  In  a  lease  for  twenty-one  years  there  was  a  covenant  from 
the  lessee,  that  he  would  not  "  assign,  (e)  transfer,  or  set  over, 
or  otherwise  do  or  put  away  the  said  indenture  of  demise,  or  the 
premises  thereby  demised,  or  any  part  thereof,  to  any  person  or 
persons  whomsoever,  without  the  licence  and  consent  of  the  les- 
sor." The  lessee  demised  the  premises  for  fourteen  years,  with- 
out any  licence  :  it  was  held  that  this  under-lease  was  not  a 

(c)  [A  covenant  not  to  let,  set  or  demise  the  premises  or  any  part  thereof,  for  all  or  any 
part  of  the  term  restrains  an  assignment.     Grcenaway  v.  Adams,  12  Ves.  395.] 
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breach,  for  the  courts  had  always  looked  nearly  into  these  con- 
ditions. 

44.  But  if  a  lease  contains  a  proviso  that  the  lessee,  Iun  exe-    I  oleu  therearc 
cutors  or  administrators,   shall  not  let,  set,  or  assign  over  the  *'*''' 

whole  or  any  part  of  the  premises,  without  leave  in  writing  from 
the  lessor,  on  pain  of  forfeiting  the  lease ;  an  administrator  of 
the  lessee  cannot  make  an  under-lease.  Nor  would  a  parol 
licence  to  let  part  of  the  premises  discharge  the  lessee  from  this 
restriction. 

45.  William    Gre»son  demised  the  premises   in   question    to   Roei-. Hamson, 

„  .  .       2Te 

S.Harrison,  his  executors,  6cc.  for  twenty-one  years,  with  a  proviso   Lloyd  v.  Crap, 

that  in  case  the  said  Harrison,  his  executors,  or  administrators,  ',')lli,;l,u.'\\7,'^1*  p 

should  at  any  time  during  the  said  term  set,  let,  or  assign  over   ' 

J  ,  .  I:  ■     .  -.iles, 

the  demised  messuage,  or  any  part  thereof,  without  the  licence   i  Mau.&Selw. 

-297 
and  consent  of  Gregson,  his  executors,  administrators,  or  assigns,  s,,e"paul  v. 

for  that  purpose  first  had  and  obtained  in  writing,  the  lease  ^J^g"** 
should  be  absolutely  null  and  void ;  and  the  lessor  might  enter. 
The  lessee  entered  and  died  ;  the  defendant  took  out  administra- 
tion to  him,  became  possessed  of  the  demised   premises,  and 
made  a  lease  of  them  for  nine  years.     The  landlord  died,  having 
devised  the  premises  to  the  lessor  of  the  plaintiff,  who  brought 
an  ejectment  to  recover  them,  as  being  forfeited  by  the  lease 
made  by  the  administrator.     The  defendant  proved  that  Greg-  Macheru. 
son,  the  lessor,  gave  liberty  by  parol  to  Harrison  the  tenant,  to    •'JJJJ  i"ves.  & 
let  the  stable,  being  part  of  the  premises  demised  :  but  refused  j^m- 191^ 
to  give  the  like  liberty  to  demise  any  other  part  of  the  premises.  4  Taun.  735. 
Mr.  Justice  Ashurst  was  of  opinion,  that  there  was  no  sufficient 
answer  to  the  plaintiff's  claim.     First,  it  was  objected  that  the 
covenant  only  extended  to  an  assignment  of  the  whole  term  ; 
but  that  was  not  to  be  collected  from  the  words  of  the  proviso, 
which  were,  "  That  the  tenant  should  not  set,  let,  or  assign  over 
the  said  premises,  or  any  part  thereof,"  &c.     Now  the  word  over 
was   annexed   to  the   word   assign.     The   covenant  necessarily 
meant,  that  if  the  lessee  parted  with  the   premises,  even  for  a 
part  of  the  term,  his  lease  should  be  vacated  ;  the  assignment 
by  the  administrator  must  therefore  be  considered  as  a  breach  of 
the  condition.     It  was  then  objected,   that  the  proviso  not  to 
assign  did  not  extend  to  persons  who  came  into  possession  by 
operation  of  law;  but  only  to  prevent  an  assignment  in  fact  by 
the  party.     It  was,  however,  impossible  to  argue  against  the 
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express  stipulation  of  the  parties.  There  was  no  doubt  but  that 
it  was  competent  to  the  parties  to  bind  their  representatives  ; 
and  the  covenant  was,  that  neither  the  lessee,  nor  his  executors, 
nor  his  administrators,  should  let,  8tc.  Therefore,  for  the  pur- 
pose of  an  assignment,  the  term  never  could  be  considered  as 
legal  assets  in  their  hands.  If  indeed  the  words  executors  had 
not  been  inserted  in  the  proviso,  but  it  had  been  confined  to  an 
assignment  by  the  lessee  himself,  it  might  have  been  doubted 
whether  the  restriction  would  have  extended  to  this  case. 
Another  objection  taken  was,  that  the  lessor  gave  licence  to  the 
tenant  to  let  pent  of  the  premises,  and  that  licence  destroyed  the 
whole  condition.  But  this  was  not  such  a  licence  to  alien  as 
fell  within  the  terms  of  the  proviso.  The  express  words  were, 
"  licence  or  consent  in  writing,"  whereas  this  was  only  a  licence 
by  parol  ;  therefore  it  was  not  a  legal  licence  according  to  the 
terms  of  the  covenant. — Mr.  Justice  Buller  said,  the  first  ques- 
tion was,  whether  the  words  of  the  covenant  were  to  be  confined 
to  an  assignment  of  the  whole  term.  It  had  been  contended 
that  no  forfeiture  could  be  incurred  by  letting  for  a  shorter  pe- 
riod than  the  whole  term  :  but  no  authority  had  been  cited  to 
warrant  the  court  in  striking  out  the  words,  "  let  and  set." 
Ante,  s.  43.  The  case  of  Crusoe  v.  Bugby,  though  pretty  strong,  did  not  come 
up  to  this  one  ;  for  there  the  word  let,  was  not  used:  but  that 
was  a  material  word  here,  and  the  court  could  not  reject  it. 
With  respect  to  the  lessor's  consent  to  let  part  of  the  premises, 
which,  it  was  contended,  waived  the  forfeiture  of  the  whole,  it 
was  not  a  legal  consent.  Judgment  was  given  for  the  plaintiff. 
A  sale  by  exo-  46.  Where  a  lessee  covenanted  not  to  alien  or  transfer  away 
alienation"'1  "'  n's  l°ase  >  an(*  afterwards  acknowledged  a  judgment,  on  which 
12  Yes.  519.      tJle  iease   Was  taken   in  execution  and  sold  ;    it  was  held  that 

this  sale  was  not  a  forfeiture  of  the  lease. 
Doe  v.  Carter,        47.  On  a  trial  in  ejectment,  a  verdict  was  found  for  the  lessor 
Doe? skips'    of  the  plaintiff,  subject  to  the  following  case  :  The  lessor  of  the 

cited  2  T.  R.      plaintiff  demised  the  premises  by  lease,  in  which  there  was  a 
428.  .... 

covenant  that  the  lessee,  his  executors,  administrators,  or  assigns, 

should  not  let,  set,  assign,  transfer,  make  over,  barter,  or  ex- 
change, or  otherwise  part  with  the  lease,  or  the  lands,  or  any 
part  thereof,  to  any  person  or  persons  whatever,  without  the 
special  licence  and  consent  of  the  lessor,  his  heirs  or  assigns, 
with  a  power  of  re-entry  in  case  of  alienation.     A   creditor  of 
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the  lessee  took  from  him  a  warrant  of  attorney   to  confess  a 
judgment,  upon  which  a  judgment  was  entered,  and  the  I 
was  sold   by  execution  to   a  person  who  had  notice  of  the  pro- 
viso.     The  lessor  brought  an  ejectment  against  the  purchaser  of 
the  lease.     Lord  Kenyon  said   there  was  a  distinction   between 
those  acts  which   the  party  does  voluntarily,   and    those  which 
pass  in  invitum  ;  that  judgments,  in  contemplation   of  law,  al« 
ways  pass  in  invitum;  that  this  was  not  an  alienation  within    Doe    .  Ha 
the  meaning  of  the  covenant :  and  judgment  was  given  for  the 
defendant. 

48.  But  where  a  warrant  of  attorney  to  confess  a  judgment  is  Ui 

...  ,  .         ,  ,,  '.  •  .       collusion, 

given  by  collusion,  tor  the  purpose  or  enabling  a  creditor  to  take 

a  lease  in  execution,  it  will   be  deemed  a  breach  of  a  covenant 

not  to  alien. 

49.  In  the  above  case  of  Doe  v.  Carter,  the  landlord  brought   -i»te,  s.  it. 

,      •  <■         .     .  ,•  .  ,     ,.        ...     8  renn  1: 

a  new  ejectment :  the  jury  lound  the  same  tacts,  with  this  addi- 
tion, that  "  the  warrant  of  attorney  was  executed  for  the  express 
purpose  of  getting  possession  of  the  lease,"  and  the  tenant  con- 
curred in  that  intention. 

Lord  Kenyon — "  When  this  case  first  came  before  the  court, 
the  rules  that  were  likely  to  govern  it  were  so  explicitly  stated, 
that  I  thought  we  should  have  heard  no  more  of  it.     The  cove- 
nant not  to  assign,  and  the  proviso  to  enforce  it,  were  both  legal 
at  the  time  ;  and  indeed  it  was  prudent  for  the  landlord  to  take 
this  care,   that  an  improper  tenant  should  not  be  obtruded  on 
him.     When  the  former  question  arose,  the  Court,  to  a  certain 
decree,  relaxed  the  severity  of  the  covenant,  and  they  then  said 
there  was  no  forfeiture,  because  all  that  was  stated  was,  that  a 
fair  creditor  had  used  due  diligence  to  enforce  the  payment  of  a 
just  debt,  and  that  the  lease  was  taken  from  the  tenant,  against 
his  consent,  by  judgment  of  law.     But  when  it  is  now  stated 
that  this  step  was  taken  for  the  express  purpose  of  getting  pos- 
session of  the  lease,  and  that  the  tenant  consented  to  it,  it  would 
be  ridiculous   to  suppose   that  a  court  of  justice  could  not  see 
through  such  a  flimsy  pretext  as  this.     Here  the  maxim  applies, 
that  that  which  cannot  de  done  per  directum  shall  not  be  done 
per  obliquum.     The  tenant  could  not,  by  any  assignment,  under- 
lease, or  mortgage,  have  conveyed  his  interest  to  a  creditor ;  con- 
sequently he  cannot  convey  it  by  an  attempt  of  this  kind.     It 
the  lease  had  been  taken  by  a  creditor,  under  an  adverse  |udg- 
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ment,  the  tenant  not  consenting,  it  would  not  have  been  a 
forfeiture  ;  but  here  the  tenant  concurred  throughout,  and  the 
whole  transaction  was  performed  for  the  very  purpose  of  enabling 
the  tenant  to  convey  his  term  to  the  creditor." — Judgment  was 
given  for  the  plaintiff. 
A  lease  may  de-       50.  A  condition,  in  a  lease  for  years,  that  the  landlord  shall 

termincby  bank- 
ruptcy, re-enter  on  the  tenant's  committing  an  actor  bankruptcy,  where- 
upon a  commission  shall  issue,  is  good. 
Roe  r.  Gaiiiers,       51.  It  was  found  by  a  special  verdict,  that  in  a  lease  for 

2  Term  R.  133.   4  .  .     ,      .,  c  .,       ,  ,  • 

Doe  D.Clarke,     twenty-one  years,  a  proviso  was  inserted,  that  it  the  lessee,  ins 

8 East,  185.        executors  or  administrators,  should  commit  any  act  of  bank- 
er ooper  v.  J 

Wyatt,  see  also    ruptcv,  within  the  intent  and  meaning  of  any  statutes  made  or 

5  Mad.  490.  ,    "  ,       ■  .      .  ,        ,  , 

l  Swan.  481.      to  be  made   in   relation   to   bankrupts,   whereon  a  commission 

should  issue,  and  he  or  they  should  be  found  or  declared  to  be  a 
bankrupt  or  bankrupts,  then  it  should  be  lawful  for  the  lessor  to 
re-enter.  The  lessee  became  a  bankrupt :  the  question  was, 
whether  the  lease  was  thereby  determined. 

Mr.  Justice  Ashurst  said,  the  general  principle  was  clear,  that 
the  landlord,  having  the  jus  disponendi,  might  annex  whatever 
condition  he  pleased  to  his  grant,  provided  it  was  not  illegal  or 
unreasonable.  Then  was  this  proviso  contrary  to  any  express 
law,  or  so  unreasonable  that  the  law  would  pronounce  it  to  be 
void  :  that  it  was  not  against  any  positive  law  was  admitted,  and 
no  case  had  decided  it  to  be  illegal.  It  remained  to  be  consi- 
dered whether  it  was  void  or  unlawful,  as  against  reason  or 
public  policy.  It  did  not  appear  to  be  against  either.  First,  it 
was  reasonable  that  a  landlord  should  exercise  his  judgment 
with  respect  to  the  person  to  whom  he  trusted  the  management 
of  his  estate  ;  a  covenant  therefore  not  to  assign  was  legal.  Co- 
venants to  that  effect  were  frequently  inserted  in  leases,  and 
ejectments  every  day  brought  on  a  breach  of  such  covenants. 
The  landlord  might  very  well  provide  that  the  tenant  should  not 
make  him  liable  to  any  risk  by  a  voluntary  assignment,  or  by 
any  act  which  obliged  him  to  relinquish  the  possession.  If  it 
was  reasonable  for  him  to  restrain  the  tenant  from  assigning,  it 
was  equally  reasonable  for  him  to  guard  against  such  an  event 
as  bankruptcy,  because  the  consequence  of  it  was  an  assign- 
ment of  the  property  into  other  hands.  Perhaps  it  might  be 
more  necessary  for  the  landlord  to  guard  against  the  latter  event, 
as  there  was  greater  danger  to  be  apprehended  in]  that  than  in 
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the  former  case.  Persons  who  were  put  into  possession,  under 
a  commission  were  still  less  likely  to  take  proper  care  of  the 
land,  than  a  private  assignee  of  the  first  tenant;  neither  was 
there  any  reason  of  public  policy  to  be  urged  against  allowing 
such  a  proviso;  it  conduced  to  the  security  of  landlords,  which 
could  never  be  urged  as  a  ground  of  objection  on  that  head.  He 
was  therefore  of  opinion  that  it  was  a  valid  proviso. 

Mr.  Justice  Buller  said,  the  case  had  been  argued  on  general 
principles  of  inconvenience,  because  the  possession  of  an  estate 
on  such  terms  enabled  the  tenants  to  hold  out  false  colours  to 
the  world  :  but  that  observation  did  not  apply  to  the  case  of  land, 
for  a  creditor  could  not  rely  on  the  bare  possession  of  the  land 
by  the  occupier,  unless  he  knew  what  sort  of  interest  he  had  in 
it.  If  he  were  desirous  of  knowing  that,  he  must  look  into  the 
lease  itself;  there  he  would  find  the  proviso,  that  the  tenant's  in- 
terest would  be  forfeited  in  case  of  his  bankruptcy. 

The  stock  upon  the  farm  might  indeed  induce  a  credit :  but 
that  would  not  govern  the  present  case.  It  was  next  urged  that 
this  was  equivalent  to  a  proviso  that  the  lease  should  not  be 
seized  under  a  commission  of  bankruptcy ;  the  defendant's  coun- 
sel having  first  supposed  the  lease  to  be  granted  absolutely  for  a 
certain  term,  and  then  that  a  subsequent  proviso  was  added  to 
that  effect.  Such  a  proviso  as  that  indeed  would  be  bad,  be- 
cause it  would  be  repugnant  to  the  grant  itself:  but  here  there 
was  an  express  limitation  that  the  lease  should  be  void,  upon  the 
fact  of  the  lessee's  becoming  a  bankrupt.  It  was  clear  that  the 
landlord  in  this  case  parted  with  the  term,  on  account  of  his  per- 
sonal confidence  in  the  tenant ;  that  was  manifestly  the  case  in 
all  leases  where  clauses  against  alienation  were  inserted.  The 
landlord  perhaps  relied  on  the  tenant's  honesty,  or  he  approved 
of  his  skill  in  farming,  and  thought  he  would  take  more  care  of 
the  farm  than  another;  therefore  he  had  a  right  to  guard 
against  the  event  of  the  estate's  falling  into  the  hands  of  any 
other  person,  who  might  not  manage  it  so  well  as  the  original 
tenant.  Suppose  a  lease  were  made  for  twenty-one  years,  on 
condition  that  the  tenant  should  so  long  continue  to  occupy  the 
"and  personally;  there  could  be  no  objection  made  to  such  a  con- 
dition ;  for  the  personal  confidence  was  the  very  motive  for 
granting  the  lease,  and  that  was  like  this  case.  If  such  a  pro- 
viso as  this  were  inserted  in  very  long  leases,  it  would  be  tying 


Tit.  32.  c.  "». 
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up  property  for  a  considerable  length  of  time,  and  would  be  open 
to  the  objection  of  creating  a  perpetuity.  But  the  principal 
ground  was,  that  this  was  a  stipulation,  not  against  law,  nor  re- 
pugnant to  any  thing  stated  in  the  former  part  of  the  lease,  but 
merely  a  stipulation  against  the  act  of  the  lessee  himself,  which 
it  was  competent  for  the  lessee  to  make.  Adjudged  that  the 
condition  was  good. 

52.  In  many  of  the  cases  where  a  lease  may  be  avoided  on 
breach  of  a  condition,  acceptance  of  the  rent  will  make  the  lease 
good. 

Conditions  53.  The  ecclesiastical  courts,  in  conformity  with  the  Roman 

againsl  mar-         ,  .  ,        ,     ..  ....  c 

riage.  law,  considered  all  conditions  in  restraint  ot  marriage  as  contrary 

to  the  public  good,  and  therefore  void.  The  Court  of  Chancery 
first  adopted  the  same  doctrine  in  cases  of  legacies  ;  but  always 
held  that  a  condition  annexed  to  a  devise  of  land,  or  of  any  in- 
terest arising  out,  of  land,  not  to  marry  without  consent,  wras 
good.  That  where  such  a  condition  was  precedent,  the  estate 
did  not  vest  till  the  condition  was  performed  ;  and  where  it  was 
subsequent,  the  estate  would  be  divested  by  the  breach  of  the 
condition. 

Fry  t>.  Porter,  54.  Lord  Newport  devised  an  estate  to  his  wife,  for  her  life  ; 

!  Mod.  300.  '  after  ner  death,  to  his  grand-daughter,  Lady  Ann  Knowles,  and 
the  heirs  of  her  body;  provided  and  upon  condition  that  she 
married  with  the  consent  of  his  wife,  the  Earl  of  Warwick,  and 
the  Earl  of  Manchester.  In  case  she  married  without  such  con- 
sent, then  he  devised  the  premises  to  another  person.  The 
grand-daughter  married  without  consent.  It  was  decreed  by 
Sir  II.  Grimstone,  M.R.  that  the  condition  was  only  in  terrorem, 
and  the  estate  not  forfeited.  Upon  an  appeal  Lord  Keeper 
Bridgeman,  assisted  by  Keeling,  Vaughan,  and  Hale,  reversed 
the  decree.  Hale  said,  that  though  by  the  civil  law,  in  a  case 
of  mere  personalty,  such  a  limitation  over  would  be  void ;  yet 
this,  being  a  devise  of  lands,  was  not  to  be  governed  by  that 
law\ 

r}crtie  „.  55.  Mr.  Cary  devised  his  estate  to  trustees  and  their  heirs,  in 

3 eta' Ca'129  tlust  for  Elizabeth  Willoughby,  for  her  life,  in  case  that  within 
three  years  after  the  testator's  death  she  married  Lord  Guilford  : 
but  in  case  the  marriage  did  not  take  effect  within  that  time, 
then  he  devised  the  estate  to  Lord  Faulkland.  Upon  the  death 
of  the  testator,  proposals  of  marriage  were  made  by  Miss  Wil- 


Title  XI IF.   Estate  oh  Condition.  Ch.  I.  s.  55 —  I  5 

loughby's  friends  lo  Lord  Guilford,  which  being  refused,  sh«> 
married  Mr.  JJertie.  Lord  Somers,  assisted  by  Justices  Holt  and 
Treby,  lield,  that  as  this  was  a  good  condition  precedent,  and  not 
perforated,  no  relief  could  be  given  to  the  young  lady  ;  that  the 
estate  must  go  over  to  the  next  in  remainder,  this  being  a  condi- 
tion of  mamage,  which  was  a  thing  that  could  not  be  valued. 
It  appears  from  the  Journals,  that  this  decree  was  reversed  in  Vol.  16.23 
the  House  of  Lords.  240,241. 

5b'.  J.  S.  charged  his  real  estate  with  500/.  to  be  paid  to  his   ! 

.  .  .  "  rne< 

sister,  Alice  Heine,  within  one  month  after  her  marriage,  but  so  5  Vin.  lb.  343. 

nevertheless  as  she  married  with  the  approbation  of  his  brother, 

if  living;  and  in  case  she  married  without  his  consent,  the  500/. 

was  not  to  be  raised.     Alice  Heme  married   in  the  life-time   of 

her   brother,   without  his  consent.     The  question  was,  whether 

she  was  entitled  to  the  500/.  or  not ;  for  it  was  said  that  this 

was  a  condition  only  in  terrorem  ;   that  the  construction  of  such 

a  condition  always  had  been,  where  there  was  no  devise  over, 

that  such  a  condition  was  void  ;   otherwise  where  limited   over  ; 

and  here  it  was  not.     On  the  other  side  it  wras  argued  that  this 

was  a  condition  precedent,  and  nothing  arose  or  became  due  but. 

upon  the  marrying  with  consent;  that  being  a  devise  of  money 

out  of  land,  or  of  a  charge  upon  land,  it  was  to  be  considered  as 

a  devise  of  land,  and  to  be  governed  by  the  same  rules  ;  then 

being  a  plain  condition  precedent,  nothing  arose.      And  for  this 

were  cited  the  two  preceding  cases.     Sir  Joseph  Jekyll  held  that 

the  charge  being  upon  land,  the  case  was  to  be  decided  by  the 

same  rule  as  if  it  had  been  a  devise  of  land  ;  and  being  plainly 

a  condition   precedent,  nothing  vested  :  for  it  would  be  too  hard 

to  charge   the  land,  contrary  to  the  express  will  of  the  testator  ; 

and  to  say,  the  money  should  be  raised,  when  the  testator  said  it 

should  not.     Decreed  accordingly. 

57.  The  validity  of  conditions  in  restraint  of  marriage  without 
consent  was  also  established,  in  the  case  of  a  trust  term,  created 
for  the  purpose  of  raising  portions  for  daughters,  by  the  follow- 
ing determination. 

58.  Sir  Thomas  Aston  settled  his  estate  to  the  use  of  himself  Harvej  - 

l-*»  r  Aston, 

for  life,   remainder  to  trustees  for  a  term  of  years,  upon  trust,  in    LAtk.361. 
case  he  should  have   no   son,  and  should  have  two  daughters,   \viiiesK.83.' 
living  at   the  time  of  his  death,  that  the  trustees  of  tiie  term 
should  raise  for  such  daughters  2000/.  a-piece,  if  they  married 


10  Title  Kill.   Estate  on  Condition.  Ch.l.  s.  58. 

with  the  consent  of  their  mother  ;  and  if  either  of  them  died 
before  marriage,  with  such  consent,  her  portion  to  cease,  and  the 
premises  to  be  discharged  ;  or  if  raised,  then  to  be  paid  to  the 
person  to  whom  the  premises  should  belong.  Sir  T.  Aston  gave, 
by  his  will,  to  each  of  his  daughters,  an  additional  portion  of 
2000/.  subject  to  the  like  condition  as  in  the  settlement.  He 
died,  leaving  two  daughters,  who  married  without  the  consent 
of  their  mother;  and  afterwards  filed  a  bill  in  Chancery  against 
the  trustees  of  the  term,  and  their  father's  executors,  to  have 
their  portions  raised.  It  was  answered,  that  the  two  daughters 
had  married  without  the  consent  of  their  mother,  although  they 
and  their  husbands  were  informed,  previous  to  their  respective 
marriages,  of  the  clause  by  which  they  were  restrained  from 
marrying,  without  such  consent. 

Sir  Joseph  Jekyll  decreed  that  the  plaintiffs  were  entitled  to 
their  original  portions,  as  well  as  to  the  additional  portions  given 
by  the  will. 

Upon  an  appeal,  Lord  Hardwicke,  assisted  by  Lord  Chief 
Justice  Willes,  Lord  Chief  Justice  Lee,  and  Lord  Chief  Baron 
Comyns,  determined  that  the  daughters  of  Sir  Thomas  Aston 
were  not  entitled  to  these  portions,  in  consequence  of  their  mar- 
riage without  their  mother's  consent. 

Lord  Chief  Baron  Comyns  said,  the  intention  of  Sir  T.  Aston 
was  perfectly  clear,  that  his  daughters  should  not  take  portions 
if  they  married  without  consent.  The  objection  which  had  been 
most  relied  on  was,  that  in  the  civil  law  restrictions  of  this  kind 
were  looked  on  as  unlawful ;  and  that  the  doctrine  of  the  civil 
law  had  been  adopted  by  the  Court  of  Chancery.  In  cases  of 
pecuniary  legacies,  that  court  had  indeed  in  some  points  adopted 
the  rules  established  in  the  ecclesiastical  courts ;  but  even  on 
this  subject  that  court  had  not  adopted  the  rules  of  the  civil  law ; 
for  where  a  legacy  was  given  upon  condition  of  marriage,  with 
consent,  with  a  devise  over  of  the  legacy,  on  breach  of  the  con- 
dition, the  condition  had  been  held  good.  It  was  a  known 
maxim,  that  where  the  estate  was  to  arise  upon  a  condition  pre- 
cedent, it  could  not  vest  until  the  condition  was  performed  : 
this  had  been  so  strongly  adhered  to,  that  even  where  the  con- 
dition was  become  impossible,  no  estate  should  grow  thereon. 

Lord  Chief  Justice  Willes  said,  that  two  points  had  been  made 
on  this  case.     1.  If  it  was  the  intention  of  Sir  T.  Aston  that  his 
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daughters  should  have  their  portions,  whether  they  married  with 
consent  or  not.  2.  If  it  was  his  intention  that  ihey  should  no! 
then  whether  this  intent  was  agreeable  to  the  rules  of  law  and 
equity.  As  to  the  first,  there  could  be  no  doubt  either  upon  the 
settlement,  or  the  will.  As  to  the  second  point,  to  begin  with 
the  will,  the  rule  was,  that  voluntas  testatoris  totum  est,  if  not 
inconsistent  with  the  rules  of  law  and  equity  ;  and  they  should 
be  very  plain  indeed,  to  defeat  the  intention  of  the  testator.  The 
restraint  in  this  case  must  be  taken  to  be  either  a  condition  pre- 
cedent, or  a  limitation  of  the  time  of  payment.  If  the  first,  the 
case  of  Bertie  v.  Faulkland  was  in  point;  if  it  was  taken  as  a  Ante,  s.  55. 
limitation  of  the  time  of  payment,  and  that  seemed  the  proper 
construction,  then  even  the  civil  law  would  not  say  that  they 
were  now  entitled,  because  the  time  was  not  come. 

Lord  Chief  Justice  Lee  said,  there  were  three  sorts  of  condi- 
tions to  be  rejected.  1.  Such  as  were  repugnant.  2.  Such  as 
were  impossible  in  their  creation.  3.  Such  as  were  mala  in  se. 
But  this  condition  of  marrying  with  consent  did  not  come  under 
any  of  those  heads;  and  in  Fry  v.  Porter  it  was  admitted  that  Ante, >. 54. 
such  a  condition  was  good  in  respect  of  land.  That  though 
where  a  compensation  could  be  made,  it  was  true  there  was  but 
little  difference  between  conditions  precedent  and  subsequent, 
yet  where  a  condition  was  annexed  to  a  portion,  in  order  to  have 
a  marriage  with  consent,  there  was  an  equitable  difference.  In 
the  case  of  a  condition  subsequent  the  thing  was  vested  ;  and 
though  in  the  nature  of  a  penalty,  yet  the  intent  should  be  clear 
and  plain,  by  an  express  devise  over  to  divest:  but  in  the  case 
of  a  condition  precedent,  for  which  there  could  be  no  compensa- 
tion, it  would  be  giving  an  estate  against  the  intent  of  the  donor, 
to  dispense  with  the  condition.  There  were  no  words  to  vest  the 
portions  in  the  daughters  till  a  marriage  with  consent :  and  he 
very  much  governed  his  opinion  by  the  particular  penning  of  the 
deed,  which  had  made  this  a  condition  precedent ;  and  had 
vested  nothing  in  the  daughters  till  a  marriage  with  consent. 
Upon  the  whole,  therefore,  he  was  of  opinion  that  a  condition  to 
marry  with  consent  was  a  lawful  one  ;  that  it  was  annexed  to 
these  portions;  that  it  was  a  condition  precedent,  and  that  no- 
thins;  could  vest  in  the  plaintiff's  till  that  condition  was  per- 
formed. 

Lord  Haidwicke  said  he  agreed  with  the  Judges  in  opinion, 

VOL.   II.  C 
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1  Vem.  204.  and  held  that  nothing  was  more  fixed,  since  the  case  of  Pawlet  v. 
Pawlet,  than  that  portions  charged  on  land  would  not  vest  till 
the  time  of  payment  came,  which  in  this  case  was  not  till  a  mar- 
riage with  consent ;  therefore  there  was  no  rule  in  law  or 
equity  that  could  excuse  the  want  of  such  consent.  That 
there  was  no  such  rule  where  they  were  given  over,  had  been 
clearly  proved ;  and  the  ordering  that  the  estate  should  be 
exonerated,  he  thought,  was  equal  to  a  devise  over.  But  ad- 
mitting that  there  was  no  devise  over,  then  the  question  would 
be,  whether  this  condition  was  in  terrorem  only.  He  said  he  did 
not  know  that  the  rule  obtained  so  generally  as  had  been  laid 
down  ;  he  had  understood  it  only  of  legacies,  and  not  of  portions. 
These  portions  arose  out  of  land,  and  had  nothing  testamentary 
in  them,  so  were  not  subject  to  the  jurisdiction  of  the  eccle- 
siastical court,  nor  to  be  governed  by  the  rules  of  the  civil  law, 
but  were  subject  only  to  the  rules  of  the  common  law.  If  Sir 
T.  Aston  had  expressly  limited  the  term  to  his  daughters,  on 
their  marrying  with  consent ;  the  term  could  never  arise,  until 
they  were  so  married.  Why  had  he  not  the  same  power  over 
the  trust  of  the  term  as  over  the  term  itself? — The  decree  was 
reversed.  M 

Reymsh  v.  59^  jn  a  subsequent  case  a  woman  devised  in  these  words: — 

Martin,  1 

3Atk.330.  tl  Provided  always,  and  it  is  my  will,  if  my  daughter  Mary 
marry  by  and  with  the  consent  of  the  trustees,  signified  in  writ- 
ing before  such  marriage  had,  then  and  not  otherwise  I  give  and 
devise  unto  my  said  daughter  Mary  the  sum  of  800/. ;"  and 
charged  all  her  real  estates  with  the  payment  of  her  debts  and 
legacies.  Mary  married  without  the  consent  of  the  trustees,  and 
died  soon  after:  but  before  her  death  the  trustees  declared  their 
consent  and  approbation.  On  a  bill  filed  by  Reynish  for  pay- 
ment of  this  legacy,  Lord  Hardwicke  said,  as  Mary  married 
without  the  consent  of  the  trustees,  their  consent  or  approba- 
tion afterwards  was  immaterial,  because  no  subsequent  approba- 
tion could  amount  to  a  performance  of  the  condition,  or  dispense 
with  a  breach  of  it. 

If  the  legacy  was  to  be  considered  as  a  charge  originally  upon 
the  lands,  it  must  have  the  same  consideration  as  a  devise  of 
lands  would  have :  in  that  case  nothing  could  be  clearer  than 
than  that  the  legacy  could  not  be  raised,  because  nothing  vested 
before  the  condition  performed. 
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CO.  The  Court  of  King's   Bench,  upon  a  case  lately  sent  out   i. 
of  Chancery,  was  of  opinion  that  a  condition,  restraining  a  lady    '  '  '  '" ] ' "' 
from  marrying  a  Dative  of  Scotland,  was  good. 

61.  Conditions  in  restraint  of  marriage  without  consent,  arc,    \  .  .  mstrued 
however,  so  far  discouraged  by  the  English  law,  that  they  are 
construed  strictly  in   favour  of  the  persons  on  whom  such  re- 
straints are  laid. 

62.  J.  S.  having  four  daughters,  A.,  B.,  C,  and  D.,  devised   I 
several  parcels  of  his  estate  to  his  four  daughters;  and,  am< 
other  devises,  he  gave  to  his  trustees  his  lands  in  E.  and  F.,  in 
trust  for  his  daughter  A.,    until  her  marriage  or  death  ;  and  in 
case  she  married  with  the  consent  of  the  trustees,   then  to   her 
and  her  heirs ;  but  in  case  she  should  marry  without  their  con- 
sent, then  to   her  other  sisters   equally  between  them.     Three 
years  after  the  date  of  the  will,  A.  married  with  the  consent  and 
approbation  of  her  father,  who  settled  upon  this  marriage  part  of 
the  lands  which  he  had  devised  to  her,  and  some  other  property. 
A  year  after  J.  S.  died,  without  having  altered  his  will :  it  was 
objected    that  this  was  a  condition   precedent,    and   until    per 
formance  the  estate  could  not  vest,  and  that  equity  ought  not  to 
aid  in  such  a  case. 

Lord  Cowper  held  that  by  the  marriage,  with  the  consent  of 
the  father,  the  condition  was  dispensed  with,  and  the  devise  be- 
came absolute :  for  conditions  of  this  kind,  whether  precedent 
or  subsequent,  were  in  the  nature  of  penalties  or  forfeitures.  If 
the  substantial  part  and  intent  was  performed,  equity  would 
supply  small  defects  and  circumstances,  and  favour  the  devisee. 
Here  was  no  forfeiture :  it  was  never  the  intent  of  the  testator 
that  the  estate  should  be  taken  from  the  first  devisee,  when  it 
could  not  go  to  the  devisee  over,  and  be  let  to  descend  to  the  heir 
at  law. 

63.  A  person  devised  all  his  lands  to  one  Comyns  and  his  Robinson  ». 
heirs,  to  the  use  of  him  and  his  heirs,  intrust  for  payment  of  ■,',"',  „',"',, ,, 
debts ;  and  afterwards  in  trust  for  his  grand-daughter  Mary,  and 

the  heirs  of  her  body,  remainder  to  Comyns  and  his  heirs,  upon 
condition  that  he  should  marry  the  testator's  grand-daughter 
Mary.  Comyns  offered  to  marry  the  lady  :  but  she  refused,  and 
soon  after  married  another  person. 

Lord  Talbot  was  of  opinion  that  this  was  a  condition  subse-  Dalyw.Des- 
quent,  and  that  it  was  dispensed  with  by  the  refusal  of  the  lad  v.     2Aik."261. 

c  2 
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Long  v.  Den-  ul.  A  person  devised  Ins  estate  to  trustees,  to  the  use  of  his 

2052.  son  Robert  for  life,  remainder  to  the  wife  of  such  son  for  life, 

remainder  to  the  first  and  other  sons  of  his  said  son  in  tail ;  with 
a  proviso  that  if  the  son  should  marry  any  woman  not  having  a 
competent  marriage  portion,  or  without  the  consent  and  appro- 
bation of  the  said  trustees,  their  heirs  and  assigns,  in  writing, 
under  their  hands  and  seals  first  had  and  obtained  ;  then  his 
trustees,  immediately  after  the  decease  of  his  son,  should  stand 
seised  of  the  premises,  to  the  use  of  the  testator's  two  daughters  ; 
and  he  declared  that  the  said  proviso  or  condition  was  not  in- 
tended by  him,  or  to  be  construed  or  taken  to  be  in  terrorem ; 
but  a  condition  in  want  of  performance  whereof  in  every  respect 
the  estate  should  in  no  case  be  Vested  in  his  son,  nor  the  heirs 
of  that  marriage.  The  son  married  a  woman  who  had  a  com- 
petent portion,  but  without  the  consent  or  approbation  of  the 
trustees.  Upon  the  death  of  the  son,  the  daughter  claimed  the 
estate  under  the  condition  in  the  will. 

Lord  Mansfield. — "  Conditions  in  restraint  of  marriage  are 
odious,  and  are  therefore  held  to  the  utmost  rigour  and  strict- 
ness :  they  are  contrary  to  sound  policy  ;  by  the  Iloman  law 
they  are  all  void.  Conditions  precedent  must  previously  exist; 
therefore  in  these  there  can  be  no  liberality,  except  in  the  con- 
struction of  the  clauses.  But  in  cases  of  conditions  subsequent, 
it  has  been  established  by  precedents,  that  where  the  estate  is 
not  given  over,  they  shall  be  considered  as  only  in  terrorem. 
This  shews  how  odious  conditions  are  ;  for  in  reason  and  argu- 
ment the  distinction  between  being  and  not  being  limited  over 
is  very  nice  ;  and  a  clause  can  carry  very  little  terror  which  is 
adjudged  to  be  of  no  effect.  If  the  estate  is  given  over,  such  a 
condition  cannot  be  got  over.  The  present  case  is  doubly 
in  terrorem;  and  made  so  by  adding  the  clause,  that  the  said 
proviso  or  condition  was  not  intended  by  him,  nor  to  be  construed 

'2  Atl.  261.  nor  taken  to  be  in  terrorem.  In  the  caseof  Daly  v.  Clanrickarde, 
in  Chancery,  10th  December,  173S,  the  condition  was,  that  he 
should  marry  with  the  consent  of  trustees  ;  if  not,  the  estate  was 
given  over.  The  trustees  were  applied  to;  they  offered  to  agree, 
on  a  proper  settlement  being  made.  The  marriage  was  had  without 
their  knowledge:  but  the  settlement  being  afterwards  made,  their 
conditional  consent  was  holden  to  be  sufficient.  In  the  case  of 
Bolton  ct  Ux.  v.  Humphries  et  al.  20th  Feb.  1755,  in  Cane,  the 
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condition  was,  that  it'  she  married  with  the  consent  of  X.  il.  in 
writing,  then,  &c.  and  the  estate  was  given  over.  She  married 
without  his  privity  :  but  he  gave  his  consent  ;is  soon  as  he  knew 
of  the  marriage.  Lord  Hardwicke  held  this  a  sufficient  consent, 
to  entitle  her  to  the  real  and  personal  estate,  which  was  given 
her  if  she  married  with  the  consent  and  approbation  of  X.  11.  to 
be  signified  in  writing.  1  mention  these  cases  to  shew  1  hat  the 
Court  ought  not  to  make  strides  in  favour  of  a  forfeiture. 
There  can  be  but  one  true  legal  construction  of  these  conditions  ; 
and,  therefore,  it  must  be  the  same  in  the  Court  of  Chancery,  and 
all  the  other  Courts  in  Westminster  Hall.  The  meaning  of  the 
testator,  or  the  controul  which  the  law  puts  upon  hi  .  meaning, 
cannot  vary,  in  what  court  soever  the  question  chances  to  be  de- 
termined. In  the  present  case  the  forfeiture  is  so  cruel  as  to 
begin  with  the  innocent  issue  of  the  offender,  who  is  to  have  it 
for  his  own  life  at  all  events.  This  testator  considered  money  as 
the  only  qualification  of  a  wife  ;  hut  he  still  means  to  leave  it  to 
the  judgment  of  trustees,  whether  there  might  not  be  some 
equivalent  for  money.  He  only  meant  to  require  their  sanction, 
in  case  his  son  married  a  woman  without  a  competent  fortune. 
This  is  undoubtedly  a  condition  precedent ;  it  must  have  been 
performed  before  the  son  could  take,  before  his  interest  could 
vest.  The  construction  must  be  to  vest  the  estate,  in  case  his 
son  married  a  woman  with  a  competent  fortune,  or  had  the  con- 
sent and  approbation  of  his  trustees  to  marry  a  woman  without 
one.  The  blunder  is  in  the  penning  only  ;  the  meaning  is,  that 
in  either  event  it  shall  vest;  the  performance  of  either  part  of 
the  alternative  vests  the  estate.  Here  is  no  objection  to  the 
marriage,  and  one  of  the  trustees  is  become  one  of  the  devisees  Merry*. 


over;  therefore  a  cause  of  objection  ought  to  be  shewn,  other-  Y  Cases! 


wise  it  shall   be  considered   as  if  his  consent  was  withholden  ;x10",11-  K 

(  I,ii te  i 

without  reason.     The  consequence  is,  that  judgment  must  be  Parker, 
given  for  the  defendant." 

The  three  other  judges  concurred  in  thinking  it  to  have  been 
the  intention  of  the  testator  that  his  son's  complying  with  either 
part  of  the  alternative  should  be  a  performance  of  the  condition  ; 

that  he  did   not  incur  a  forfeiture,   unless  he  had  broken  both  O'Callaghan 

parts  of  it ;  and  that  conditions  in  restraint  of  marriage  ought  to  g  ves.  117. 

be  construed  with  the  utmost  rigour  and  strictness.  & -ott  v.  Tyler, 

65.  In  a  modern  case  of  personal  property,  it  was   held  that  ^gfyol. i! 22, 
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the  same  principles  of  policy  which  annul  conditions  that  tend 
to  a  general  restraint  of  marriage  will  favour  and  support  them, 
when  they  merely  prescribe  such  provident  regulations  and 
sanctions  as  tend  to  protect  the  individual  from  those  conse- 
quences to  which  an  overhasty,  rash,  or  precipitate  match  would 
probably  lead.  Therefore  if  the  conditions  are  only  such,  where- 
by u  marriage  is  not  altogether  prohibited,  but  only  in  part 
restrained ;  as  in  respect  of  time,  place,  or  person  ;  then  such 
conditions  are  good.  An  injunction  to  ask  consent  is  lawful,  as 
not  restraining  marriage  generally.  A  condition  prescribing  due 
ceremonies,  and  place  of  marriage,  is  good,  which  only  limits  the 
time  to  the  age  of  twenty-one,  or  any  other  reasonable  age,  pro- 
vided it  be  not  used  evasively  to  restrain  marriage  generally. 

Widows  may  be       QQ,  A  condition  restraining  a  widow  from  a  second  marriage 

restrained  t  nun 

marriage.  generally  is  good. 

1  itchetu.  67.  R.  H.  devised  certain  lands  to  his  wife  and  her  heirs  :  but 

2  Stra.'ll28.  if  she  married  again,  then  he  devised  those  lands  to  his  daughter 
hamaAmbl!°lk  in  fee-  The  wife  married  again;  it  was  adjudged  that  the  estate 
2°9-  should  go  over  to  the  daughter,  (a) 

(a)  [For  the  law  of  legacies  to  which  conditions  are  annexed  in  restraint  of  marriage, 
see  1  Roper  Legacies,  687.  cd.  1828.] 
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Section  I. 
With  respect  to  the  performance  of  a  condition,  Lord  Coke  Howacondition 

••  i  i  ii  i-  •  ,i  is  to  be  per- 

says,  a  diversity  is  to  be  understood  between  conditions  that  are  fornied.  i  inst. 

to  create  an  estate,  and  conditions  that  are  to  destroy  an  estate.  219  b' 

For  a  condition  that  is  to  create  an  estate  is  to  be  performed  by 

construction  of  law  as  near  as  it  may  be,  and  according  to  its 

intent  and  meaning,  albeit  the  letter  and  words  of  the  condition 

cannot  be  performed.     But  otherwise  it  is  of  a  condition   that 

destroys  an  estate ;  for  that  is  to  be  taken  strictly,  unless  it  be 

in  certain  special  cases. 

2.  Where  a  literal  performance  of  a  condition  becomes  im- 
possible by  the  happening  of  some  subsequent  event,  it  must 
then  be  performed  as  near  the  intent  as  possible. 

3.  Thus  Littleton  says,  if  a  feoffment  be  made  upon  condition  s.  352. 
that  the  feoffee  shall  give  the  land  to  the  feoffor  and  his  wife,  to 
hold  to  them  and  to  the  heirs  of  their  two  bodies  engendered, 

and  for  default  of  such  issue  the  remainder  to  the  right  heirs  of 
the  feoffor :  In  this  case  if  the  husband  dies,  living  the  wife,  be- 
fore any  estate  tail  made  unto  them,  then  ought  the  feoffee  to 
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make  an  estate  to  the  wife,  as  near  to  the  intent  of  the  condition 
as  may  be  ;  that  is,  to  limit  the  land  to  the  wife  for  life,  without 
impeachment  of  waste,  remainder  to  the  heirs  of  the  body  of  her 
husband  on  her  begotten;  remainder  to  the  right  heirs  of  the 
husband. 

4.  Where  there  is  a  condition  precedent  copulative,  the  whole 
must  be  performed  before  the  estate  can  arise. 
Wood  v.  5,   Sir  11.  Wood,  reciting  the  intended  marriage  of  his  daugh- 

Soutliampton,  .  ,  ..      .       ,  ,  .  , 

2  Freem.186.     ter  with  the  Duke  of  Southampton,  limited  his  estate  to  the  use 
S10^l«Par1,        of  himself  for  life,  remainder  to  the  use  of  trustees  and  their 

La.  tii). 

heirs,  to  the  intent  that  in  case  the  Duke  of  Southampton  should 
be  married  to  his  daughter,  after  the  age  of  sixteen,  and  they  should 
have  issue  male,  then  the  trustees  and  their  heirs  should  stand 
seised  of  the  premises  in  trust  for  the  duke,  during  his  life.  The 
marriage  took  place  before  the  lady  was  sixteen :  but  she  lived  to 
that  age,  and  died  without  issue.  The  question  was,  whether 
the  duke  was  entitled  to  an  estate  for  life. — It  was  decreed  that 
the  duke  was  entitled  to  an  estate  for  life  under  the  settlement: 
but  this  decree  was  reversed  in  the  House  of  Lords ;  and  Lord 

Com.  K.  732.  Chief  Baron  Comyns  says,  the  reversal  was  founded  on  this, 
that  the  words  were  plain  and  certain  that  there  must  not  only 
be  a  marriage,  but  also  issue  male.  And  when  a  condition  co- 
pulative, consisting  of  several  branches,  is  made  precedent  to 
any  use  or  trust,  the  entire  condition  must  be  performed,  else 
the  use  or  trust  can  never  arise  or  take  place.  And  it  would  be 
violence  to  break  the  condition  into  two  parts,  which  was  but 
one,  according  to  the  plain  and  natural  sense  of  it. 

Who  may  G.  With  respect  to  the  persons  who  may  perform  a  condition, 

\  lnst.  207.  b.  it  is  general  rule  that  every  one  who  has  an  interest  in  the  con- 
dition, or  in  the  lands  to  which  it  relates,  may  perform  it.  As  if 
a  feoffee,  upon  condition  to  pay  at  Michaelmas  20/.  enfeoffs 
another  person  before  that  time,  the  second  feoffee  may  perform 
the  condition. 

Lit. s. 234.  7.  Where  a  time  is  appointed  for  the  performance  of  a  con- 

dition, the  right  to  perform  it  will  descend  to  the  heir.  Thus,  if 
a  feoffment  be  made  upon  condition  to  be  void,  if  the  feoffor 
pays  a  certain  sum  of  money  on  a  particular  day;  though  the 
feoffor  should  die  before  the  day  of  payment,  yet  his  heir  may 
perforin  the  condition. 
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8.  A  person  having  two  sons,  B.  and  C,  devised  lands  to  his  M 
wife  for  life,  after  her  death  to  his  son  (J.  and  his  heirs:  pro- 
vided that  if  B.  did,  within  three  months  after  the  death  of  his 
wife,  pay  to  C,  his  executors  or  administrators,  the  Bum  of  500/. 
then  the  said  lands  should  so  to  B.  and  his  heirs.  The  wife 
lived  several  years  ;  and  during  her  life  B.  died,  leaving  J.  I), 
his  heir  ;  who  not  being  heir  at  law  to  the  testator,  the  question 
was,  whether  he  could,  after  the  death  of  the  wife,  perform  the 
condition.  And  though  it  was  objected  that  this  being  a  con- 
dition precedent,  and  merely   personal   in    B.,  who   had  neither 

jus  in  re  nor  ad  rem,  and  could  not,  therefore,  release  or  ex- 
tinguish the  condition  ;  consequently  that  his  heir  could  not 
perform  it  after  his  death  ;  yet  it  was  held,  and  so  decreed,  that 
the  possibility  of  performing  this  condition  was  an  interest  or 
right,  or  scintilla  juris,  which  vested  in  B.  himself,  and  descended 
to  his  heir,  who  might  perform  it. 

9.  But  where  the  words  of  a  condition  are  general,  and  no 
time  is  specified  for  the  performance  of  it,  such  condition  must 
be  performed  by  the  party  to  whom  it  is  reserved,  and  not  by  his 
heir.  Thus  Littleton  says,  where  a  feoffment  is  made,  upon  con-  $  337. 
dition  that  if  the  feoffor  pays  a  certain  sum  of  money  to  the 
feoffee,  then  it  shall  be  lawful  for  the  feoffor  and  his  heirs  to 
enter  ;  in  this  case  if  the  feoffor  dies  before  the  feoffment  is 
made,  his  heir  cannot  perform  the  condition. 

10.  Where  a  particular  time  is  appointed  for  the  performance  At  what  time. 
of  a  condition,  it  must  be   performed  at  or   before  that  time. 

But  where  no  particular  time  is  appointed,  the  person  to  whom 
the  condition  is  reserved  must,  in  some  cases,  perform  it  within 
a  reasonable  and  convenient  time  ;  and  in  other  cases  he  may 
perform  it  at  any  time  during  his  life :  but  if  he  dies  without 
performing  it,  the  right  is  not  transmitted  to  his  heir. 

11.  Thus  if  a  feoffment  be  made  upon  condition,  that  if  the  2  And.  73. 
feoffee  does  not  pay,  Sec.  it  shall   be  lawful  for  the  feoffor  to 
re-enter;    the  money  ought   to  be  paid  to  the  feoffor  in  conve- 
nient time  ;  for  it  is  not  reasonable  that  the  feoffee  shall   have 

the  benefit  of  the  land,  and  not  pay  the  money.  But  if  the 
condition  be,  that  if  the  feoffor  pays,  &c.  he  may  re-entei  ;  the 
feoffor  has  time  to  pay  it  during  his  life,  because  the  other  has 
the  profit  of  the  land,  and  has  no  loss  by  the  non-payment 
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Viwhat  place.  12.  Where  a  particular  place  is  appointed  for  the  performance 
of  a  condition,  the  party  who  is  to  perform  it  must  come  to  that 
place  ;  for  the  person  to  whom  the  condition  is  to  be  performed 
is  not  obliged  to  accept  of  the  performance  elsewhere  ;  he  may, 
however,  if  he  pleases,  accept  of  the  performance  at  another 
place,  and  such  acceptance  will  be  good. 

Llt-S- :>1"-  13.  If  no  particular  place  be  appointed  for  the  performance  of 

1  I-isi.  -210.  b.  r  '  '  r  ,        . 

a  condition,  and  the  condition   be  that  the  teonee  shall  pay  a 

sum  of  money  :  in  that  case  the  feoffee  must  seek  for  the  person 
to  whom  the  money  is  to  be  paid,  if  he  be  within  the  realm; 
if  he  is  out  of  the  realm,  then  it  is  not  incumbent  on  the  feoffee 
to  seek  him,  nor  is  the  condition  broken. 

hL       „  14.  Where   the   condition    is,  to  deliver    twenty   quarters  of 

2  Leon.  260.  '  .  . 

wheat,  or  twenty  loads  of  timber,  or  such  like,  the  feoffor  is  not 
bound  to  carry  the  same  about,  and  seek  the  feoffee  :  but  the 
feoffor  must,  before  the  day,  go  to  the  feoffee,  and  learn  where 
he  will  appoint  to  receive  it,  and  there  it  must  be  delivered. 
who  are  bound  15.  Where  an  estate  is  given  upon  condition,  the  taking  pos- 
0  per  session  of  the  land  to  which  the  condition  is   annexed  binds  to 

the  performance  of  the  condition,  even  though  such  performance 
should  be  attended  with  a  loss. 
Att.  Gen.  v.  16.  An  estate  being  devised  to  Christ's  Hospital,  on  condition 

pital,  3  Bro."  of  maintaining  six  children  from  a  particular  parish  :  the  hos- 
C.  C.  J65.  pital  having  taken  possession  of  the  estate,  the  rents  at  first 
proved  insufficient  to  maintain  six  children,  so  that  the  hospital 
had  only  maintained  three ;  and  an  account  having  been  ex- 
hibited to  the  governors,  the  latter  had  been  satisfied.  But, 
upon  filing  the  information,  it  was  found  that  there  had  been  a 
mistake  in  the  account,  the  rents  not  having  been  expended  ; 
and  it  appeared  that  they  had  become  sufficient  to  maintain  the 
whole  number. 

Lord  Thurlow  said,  that  whether  the  rents  were  or  were  not 

sufficient  to  maintain  the  number,  the  hospital,  having  taken 

possession  of  the  estate,  was  bound  to  perform  the  condition,  and 

Att.  Gen.  i .       that  they  should  have  considered  of  that  previous  to  taking  pos- 

\ii(lre\v, 
3  Yes.  U33.  session. 

i  Roll.  Ab.421.  17.  If  an  estate  be  made  to  a  married  woman  upon  condition, 
she  will  be  bound  to  perform  it,  because  this  does  not  charge  her 
person,  but  the  land.  So  if  an  estate  be  made  to  an  infant,  upon 
an  express  condition,   the  infant   will  be  bound  to  perform  it. 
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And  if  an  estate  be  made  to  a  person  in  fee  upon  condition,  \u> 
heir,  in  case  of  his  death,  though  he  be  within  age,  shall  be 
bound  by  the  condition. 

18.  When  a  condition  is  performed,  it  is  thenceforth  entirely    Eflfeci  of  us 
gone ;  and  the  thing  to  which  it  was  annexed  becomes  absolute 

and  unconditional.  We  have  seen  that  this  was  the  principle 
adopted  by  the  judges,  in  the  construction  of  a  gift  to  a  man  Tit.  2. c.  1. 
and  the  heirs  of  his  body;  and  that  the  statute  De  Donis  Condi- 
tionalibus  took  away  that  construction,  and  declared  that  this 
kind  of  estate  should  descend  to  the  heirs  of  the  body  only  of 
the  grantee.  That  there  remained  a  reversion  in  the  grantor  ; 
not  a  right  of  entry  for  a  condition  broken. 

19.  There  are  several  circumstances  which   will  excuse  the   What  will  er- 

.  .  i  i  r  cuse  l,s  ""n" 

non-performance  of  a  condition.      Ihus,  where  (he  performance  performance. 

of  it  becomes  impossible  by  the  act  of  God,  it  will  be  excused. 

20.  A  person  devised  his  estate  to  his  eldest  daughter,  upon  Thomas  v. 
condition  she  would  marry  his  nephew  on  or  before  she  attained   l  J£v£  '17Q 
the  age  of  twenty-one  years.     The  nephew  died  young;  and  the 
daughter  never  refused,  nor  was  ever  required  to  marry  him. 
Adjudged  that  the  condition  was  not  broken,  having  become 
impossible  by  the  act  of  God. 

21.  Where  the  performance  of  a  condition  becomes  impossible  l  inst.  206.  a. 
by  the  act  of  God,  if  it  is  precedent,  no  estate  will  vest;  but  if  Aisiablew.Rice 
it  be  subsequent,  the  estate  becomes  absolute.     And  where  the  3  Madd.  2ob. 
performance  of  a  condition  becomes  impossible  by  the  act  of  the 

person  who  created  it  the  estate  becomes  also  absolute. 

22.  Vincent  Darley  devised  his  estate,  called  Battins,  to  his  Dai  ley  i . 
sister,  for  life.     He  also  gave  her  the  rents  and  profits  of  all  his  3BroTparl.' 
chattel  estates  for  so  many  years  as  she  should  live,  and  she  Ca-359- 
should  choose  to  reside  at  Battins. 

The  testator  afterwards  revoked  the  devise  of  the  estate  of 
Battins;  and  it  was  resolved  that  the  devisee  was  entitled  to 
the  benefit  of  the  chattel  estates,  discharged  from  the  condition 
of  living  at  Battins;  which  the  revocation  had  put  out  of  her 
power. 

23.  If  a  condition  consists  of  two  parts,  of  which  one  was  im-   u  iglej 

...  ,  Blackwall, 

possible  to  be  performed  at  the  time  when  it  was  created,  yet   Cio.  Eliz.  780. 

(he  other  must  be  performed;  and  the  performance  of  the  part 

which  is  possible  will  be  sufficient. 

24.  But  where  a  condition  consists  of  two  parts,  in  the  dis-    Laughter'scase, 

5  Rep.  21. 
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junctive,  and  the  party  has  an  election  which  of  them  to  perform, 
both  being  possible  at  the  time  of  creating  the  condition  ;  but 
one  of  them  becomes  after  impossible  by  the  act  of  God,  this 
will  excuse  the  performance  of  that,  and  also  of  the  other;  for 
otherwise  the  election  would  be  taken  away  by  the  act  of  God. 
It  was,  however,  said  in  a  subsequent  case,  that  the  rule  and 

l  Ld.  Raym.      reason  in  Laughter's  case  ought  not  to  be  taken  so  largely  as 

1279 

Da  Costa  v.        Lord  Coke   has  reported,   but  according   to  the   nature  of  the 

Davis,  1  Bos. 

&  1'ul.  242.        case. 

l  Roll. Ab.  453.  25.  A  condition  may  also  be  excused  by  the  default  of  the 
person  to  whom  it  is  to  be  performed,  viz.  by  tender  and  refusal. 
It  is  also  excused,  1.  By  his  absence  in  those  cases  where  his 
presence  is  necessary  for  the  performance  of  it.  2.  By  his  ob- 
structing or  preventing  the  performance  of  it.  3.  By  his  ne- 
glecting to  do  the  first  act,  if  it  be  incumbent  on  him  to  do  it. 

Bro.  Ab.  Tit.  26.  Thus  if  a  man  be  bound  to  build  a  house,  &c,  he  will  be 

"'  P '  excused,  if  the  person  to  whom  he  is  bound  prevents  him  from 

building  it,  either  by  any  act  of  his  own,  or  by  any  act  of  a 
stranger,  by  his  command. 

Wahondt).  27.  The  condition  of  a  bond  was,  that  A.  and  his  wife  should, 

in  Easter  term  next  after  the  date  of  the  bond,  levy  a  fine  to  B. 
Lord  Hobart  said,  that  in  this  case  B.  was  bound  to  sue  out  a 
writ  of  covenant,  otherwise  the  condition  was  not  broken. 

St.  Albans  v.  28.  In  an  action  for  debt,  for  500/.,  the  penalty  for  articles  of 

"l  Hen.  Black,  agreement,  the  declaration  stated  the  agreement  to  have  been, 
that  Shore,  the  defendant,  was  to  purchase  of  the  Duke  of  St. 
Albans  (the  plaintiff)  a  farm,  at  the  price  of  2,594/.,  which  was 
to  be  paid  at  Lady-day  then  next,  in  the  following  manner : — 
The  duke  was  to  accept  of  a  conveyance  of  certain  estates  of 
Shore,  at  the  price  of  1,840/..  which  he  was  to  convey  at  the 
expence  of  the  duke  ;  and  the  duke  to  make  a  good  title  to  Shore 
at  Shore's  expense,  who,  on  executing  the  conveyances,  was  to 
receive  the  rest  of  the  purchase  money :  all  timber,  trees,  elms, 
and  willows,  which  then  were  upon  any  of  the  estates,  to  be 
valued,  and  the  prices  thereof  to  be  paid  by  the  respective  pur- 
chasers. It  was  also  agreed,  that  in  case  the  duke  should  not 
be  enabled  to  make  a  good  title  to  the  estate  before  the  24th  of 
March,  the  agreement  should  be  void. 

The  defendant  Shore  pleaded  that  the  duke  was  not  capable, 
ready,  and  willing,  to  make  a  good  title  to  the  said  farm  ;  and 
farther,  that  the  said  duke  had  cut  down  divers  trees  on  the  said 
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farm,  which  by  the  agreement  were  to  be  valued,  whereby  the 

duke  disabled  himself  from  performing  his  agreement ;  for  which 

reason  the  defendant  declined  and  refused   to  cany  the  articles 

into  execution.     Replication;  issue  on  the  first  plea,  and  general 

demurrer  on  the  second.     Lord  Loughborough  said  it  was  clear, 

that  unless  the  plaintiff  had  done  all  that  was  incumbent  on  him 

to  do,  in  order  to  create  a  performance  by  the  defendant  (if  he 

might  use  the  expression),  he  was  not  entitled  to  maintain  the 

action.     If  he  had  not  set  forth  a  sufficient  title,  judgment  must 

be  against  him,  whatever  the  plea  was  ;  and  if  the  plea  was  a 

good   bar,  the  same  consequence  would  follow.     That  it  was 

argued  on  the  part  of  the  plaintiff,  that  the  agreement  respecting 

the  trees  was  not  a  condition  precedent ;  and,  therefore,  a  breach 

of  that  agreement  could  not  be  pleaded  in  bar  of  the  action. 

In  support  of  this  argument,  the  case  of  Boone  v.  Eyre  was  cited  :   •  H-  Black. 
.  &  R.  273.  n. 

but  in  that  case,  though  the  Court  of  King's  Bench  held  the  plea 

insufficient,  yet  they  laid  down  a  clear  and  well  founded  dis- 
tinction, that  where  a  covenant  went  to  the  whole  of  the  con- 
sideration, on  both  sides,  there  it  was  a  condition  precedent ; 
but  where  it  did  not  go  to  the  whole,  but  only  to  a  part,  there 
it  was  not  a  condition  precedent:  and  each  party  must  resort 
to  his  separate  remedy,  for  this  plain  reason,  because  the 
damages  might  be  unequal.  Then  the  question  was,  whether 
the  covenant  of  the  plaintiff  went  to  the  whole  consideration  of 
that  which  was  to  be  done  by  the  defendant.  The  duke 
clearly  covenanted  to  convey  an  estate  to  the  defendant, 
in  which  all  the  timber  growing  on  the  estate  was  neces- 
sarily included.  The  timber  was  not  disjoined  from  the 
estate  by  a  separate  valuation  ;  it  was  expressly  agreed  that 
all  trees,  &c.  which  then  were  upon  any  of  the  estates  should 
be  valued  :  but  it  was  not  to  be  permitted  to  a  party  contracting 
to  convey  land,  which  included  the  timber,  by  his  own  act  to 
alter  the  nature  of  it  between  the  time  of  entering  into  the  con- 
tract and  that  of  performing  it.  There  might  be  cases  where  the 
timber  growing  on  an  estate  was  the  chief  inducement  to  a  pur- 
chase of  that  estate:  but  it  was  not  necessary  to  enquire  whether 
it  was  the  chief  inducement  to  a  purchase  or  not;  for  if  it  might 
be  in  any  sort  a  consideration  to  the  party  purchasing  to  have 
the  timber,  the  party  selling  ought  not  to  be  permitted  to  alter 
the  estate  by  cutting  down  any  of  it.  This  was  not  an  action 
of  covenant  where  one  party  had  performed  his  part ;  but  teas 


30  Title  XIII.    Estate  on  Condition.   Ch.  II.  5.  28—32. 

brought  for  a  penalty,  on  the  other  party  refusing  to  execute  a 

contract,  but  to  entitle  the  party  bringing  the  action  to  a  penalty, 

he  ought  punctually,  exactly,   and  literary,  to  complete  Ii is  part. 

,"'"'1 '  ■  J?  "'"     The  Court  was,  therefore  of  opinion  that  the  plea  was  a  good  bar 

ham,   1   Bast.  '  J 

619.  to  the  action  ;  and  on  this  gave  judgment  for  the  defendant. 

"iui,y  29.  The  Court  of  Chancery  has,  in  many  cases,  interposed  to 

relieves  against  . 

conditions.         moderate  the  rigour  of  the  common  law,  in  respect  to  the  breach 

of  conditions ;  upon  the  principle  that  equity  ought  to   relieve 

Treat  of  Eq.        against  all  forfeitures  and  penalties,  wherever  a  compensation 

l'.I.c.6.s.4  5. 

may  be  made.     It  was,  however,  formerly  held,  that  a  court  of 

equity  could  not  relieve  against  a  condition  precedent ;  but  that, 

in  the  case  of  a  condition  subsequent  it  was  otherwise.     It  is, 

Hayward  v.        however,    now    settled,    that  the   substantial   difference   which 

1  Vern.  222.       governs  the  interference  of  courts  of  equity  in  cases  of  conditions 

is  not  whether  the  condition  be  precedent  or  subsequent,  but 
whether  a  compensation  can  or  cannot  be  made. 

Cage  v.  Russell,       30    a  married  woman  having  a  power  to  dispose  of  lands, 

2  Vent.  352.  &        J  r 

devised  them  to  her  executors,  to  pay  500/.  out  of  them  to  her 

son ;  provided  that  if  the  father  gave  not  a  sufficient  release  of 
certain  goods  to  her  executors,  then  the  devise  of  the  500/.  should 
be  void,  and  it  should  go  to  the  executors.  After  the  death  of 
the  testatrix,  a  release  was  tendered  to  the  father,  which  he  re- 
fused to  execute.  On  a  bill  brought  by  the  son  against  the  exe- 
cutors and  the  father,  the  father  answered  that  he  was  then  ready 
to  release,  though  for  some  reasons  he  had  before  refused  ;  where- 
upon the  Court  decreed  the  payment  of  the  500/.  ;  and  said  it 
was  the  standing  rule  that  a  forfeiture  should  not  bind,  where  a 
thing  might  be  done  after,  or  a  compensation  made  for  it. 
Grimstone  ».  31.  A  person   devised  lands  to  J.  B.  upon  condition  to  pay 

156.  20,000/.  to  his  heir  at  law,  viz.  1,000/.  per  annum  for  the  first 

sixteen  years,  and  2,000/.  per  annum  after,  till  the  whole  should 
be  paid.  The  heir  entered  for  the  non-payment  of  one  of  the 
sums  of  1,000/.  Decreed  that  J.  B.  should  be  relieved  upon 
payment  of  the  1000/.  with  interest  ;  the  Court  declaring,  that 
wherever  it  could  give  satisfaction  or  compensation  for  the  breach 
of  a  condition,  it  would  relieve. 
Woodman  v.  32.  A  person  having  three  daughters,  devised  lands  to  his 

2  Vein.  222.  eldest  daughter,  upon  condition  that  she  would,  within  six  months 
after  the  testator's  death,  pay  certain  sums  to  her  two  sisters;  if 
she  failed,  then  he  devised  the  lands  to  his  second  daughter,  on 
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the  like  condition.  The  Court  said,  it  would  enlarge  the  time  of 
payment,  though  the  lands  were  devised  over;  and  that  in  all 
cases  which  lay  in  compensation,  the  Court  might  dispense  with 
the  time,  even  in  the  case  of  a  condition  precedent. 

33.  A  person  devised    lands   to   his   kinsman  J.  S.,    paying  ■  '•>» 
1000/.  a-piece  to  his  two  daughters,  who  were  his  heirs  at  law. 

J.  S.  made  default,  and  the  daughters  recovered  the  hinds  in 
ejectment.  It  was  decreed  that  the  heir  of  J.  S.  should  be  re- 
lieved on  payment  of  the  principal  and  interest,  though  in  favour 
of  a  volunteer,  and  to  the  disherison  of  the  heir. 

34.  [A  familiar  instance  of  relief  against  the  consequences  of 
a  breach  of  a  condition,  occurs  where  a  lessee  neglects  to  paj 
his  rent  at  the  time  specified  in  his  lease,  and  a  right  of  re-entry 
to  avoid  the  lease,  accrues  to  the  lessor.  Courts  both  of  law  (a) 
and  equity,  (b)  have  in  such  cases  interfered  in  the  tenant's  be- 
half, upon  his  satisfying  his  landlord  his  rent,  and  any  damage 
he  may  have  sustained  by  the  tenant's  neglect.] 

35.  If  there  can  be  no  compensation  in  damages,  a  court  of  Where  it  will 
equity  will  not  relieve.     As  where  a  person  made  a  lease,  with  a  wafer».VMo- 
condition  of  re-entry  if  the  lessee  aliened,  or  assigned  it  without  ca^°> !)  Mod- 
licence  ;  the  lessee  assigned  it  without  licence  ;  and  the  Court   Hill  v.  Barclay, 
of  Chancery  held  this  was  a  forfeiture,   against  which  it  could   S(c,  Northc 
not  relieve,  because  it  was  unknown  what  should  be  the  measure  l\^'  ~      len' 

.51!*.  and  note, 

of  the  damages ;  for  the  Court  never  relieved,  but  in  those  cases  Ambl.  511. 
where  it  could  give  some  compensation,  and  where  there  was 
some  rule  to  be  the  measure  of  such  damages,  to  avoid  beino 
arbitrary. 

36.  [So  also  the  Court  of  Chancery  will  not  relieve  against  a 
forfeiture  incurred  by  the  tenant's  neglecting  to  repair,  (c)  or  to 
keep  the  premises  insured,  (d)  or  by  making  a  way  through  the  de- 
mised premises,  contrary  to  an  express  covenant  (e)  ;  or  by  adopt- 


(a)  [Phillips  o.  Doelittle,  8  Mod.  345.  Smith,  v. Parks,  10  ib.  383.  Goodtitle  v 
Holdfast,  Str.  900.  Anon.  1  Wils.  75.  Goodright  v.  Noright,  Sir  W.  Bl.  746.  Pure 
v.  Sturdy,  Pull.  N.  P.  97.     See  also  Uoe  v.  Roe,  3  Taunt.  402.] 

(M  [Wadman  i>.  Calcraft,  10  Yes.  67.  Davis  v.  West,  12  ib.  475.  Hill  a.  Bar- 
clay, 16  Ves.  405.     Lovat  r.  Lord  Ranelgah,3  Yes.  and  liea.  24.] 

(e)  [Hill  v.  Barclay,  uhi  supra,  18  Ves.  56.] 

(d)  [Rolfe  r.  Harris/2  Price,  206,  n.  Reynolds  v.  Pitt,  ib.212.  n.  White  .  Warner, 
2  Mer.  459.     Green  v.  Bridges,  4  Sim.  96.] 

(e)  [Descarlett  v.  Dennett,  9 Mod.  22.] 
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ing  a  course  of  husbandry  prohibited  by  a  covenant  in  hislease,(y) 
or  by  exercising  a  forbidden  trade  on  the  premises  demised,  (g) 

37.  Where  there  is  no  ground  for  the  interference  of  a  court 
of  equity  to  relieve  against  a  condition,  and  an  estate  is  limited, 
defeasible  upon  the  breach  of  a  condition,  the  Court  of  Chancery 
will  decree  a  reconveyance. 
Hunt  v.  Hunt,  38.  A  proviso  was  inserted  in  a  marriage  settlement,  that  if 
Prec.  in  Cha.  the  intended  marriage  took  effect,  and  the  intended  wife  should 
not,  when  she  came  of  age,  by  fine  or  otherwise,  join  in  charging 
an  estate  to  which  she  was  entitled  with  2,000/.,  then  the  set- 
tlement was  to  be  void.  The  marriage  took  effect ;  but  the 
wife  finding,  when  she  came  of  age,  that  her  own  estate  was  of 
greater  value  than  the  jointure,  she  and  her  husband  refused  to 
join  in  charging  it  with  2,000/.  Whereupon  a  bill  was  brought  to 
have  a  conveyance,  which  was  decreed  ;  and  ah  account  of  the 
rents  and  profits  directed  from  the  time  of  the  refusal ;  but  no 
costs  on  either  side;  for  this  was  not  a  condition  precedent,  but 
subsequent  to  the  vesting  of  the  estates  in  the  defendant. 

Entry  tor  a  39.  Upon  the  breach  of  a  condition,  the  feoffor  or  grantor,  or 

condition  .  . 

broken.  his  heir,   becomes  entitled  to  the  estate  to  which  such  condition 

was  annexed  ;  and  in  the  case  of  freehold  estates,  the  only  mode 

by  which  advantage  can  be  taken  of  the  breach  of  a  condition  is, 

l  Inst.  218.  a.  by  entry  ;  or,  if  that  should  be  impossible,  then  by  claim  ;  be- 
cause the  solemnity  of  a  feoffment,  with  livery  of  seisin,  can  only 

Fitchet  v.  be  defeated  by  an  act  of  equal  notoriety.     But  an  entry  by  a 

Adams,  2  Sira.  .     .     .„     _    .  -it  •  i       •  i 

1128.  stranger,  on  behali  ot  the  person  entitled  to  enter,  is  good  with- 

out any  authority  ;  provided  it  be  assented  to  afterwards  by  the 
person  entitled. 

l  [nst.  218.  n.  40.  In  the  case  of  advowsons,  rents,  commons,  remainders  and 
reversions,  where  no  entry  can  be  made,  there  must  be  a  claim; 
which  must  be  made  at  the  church,  or  upon  the  land. 

Poph.53.  41.  In  all  cases  where  the  crown  is  entitled  to  land  upon  the 

breach  of  a  condition,  an  office  countervails  an  entry. 

*  350.  42.  Littleton  has  stated  the  following  case,  in  which  no  entry 

is  necessary  : — Where  land  is  granted  to  a  man  for  term  of  five 
years,  with  a  condition,  that  if  he  pays  the  grantor  within  the 
two  first  years  forty  marks,  that  then  he  shall  have  the  fee,  or 
otherwise  but  for  five  years  ;  and  lively  of  seisin  is  made,  by 

(f)  [Lovat  v.  Lord  Ranelagh,  supra.) 

(g)  [Macherv.  Foundling;  Hospital,  1  Yes.  &  Bea.  188.] 
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force  of  the  grant.  Now  the  grantee  has  a  fee  simple  condi- 
tional ;  and  if  he  does  not  pay  the  forty  marks  within  the  time, 
then  the  fee  and  the  freehold  shall  be  adjudged  to  be  in  the 
grantor,  without  entry  or  claim,  because  the  grantor  cannot  im- 
mediately enter,  for  the  grantee  is  still  entitled  to  hold  the  lands 
for  three  years.  And  Lord  Coke  observes  on  this  case,  that  1  1  u218a. 
"  seeing  by  construction  of  law  the  freehold  and  inheritance  pas- 
seth  maintenant  out  of  the  lessor;  by  the  like  construction  the 
freehold  and  inheritance,  by  the  default  of  the  lessee,  shall  be 
revested  in  the  lessor  without  entry  or  claim." 

43.  Lord  Coke  has  also  stated  two  cases  where  no  entry  is  / 
necessary  : — 1.  If  a  person  grants  a  rent-charge  out  of  his  lands, 
upon  condition  ;  there,  if  the  condition  is  broken,  the  rent  will 
be  extinct,  because  the  grantor  being  in  possession,  need  not 
make  a  claim  upon  his  own  land;  therefore  the  law  will  adjudge 
the  rent  void,  without  any  claim.  2.  If  a  man  makes  a  feoffment 
in  fee,  upon  condition  that  the  feoffee  shall  pay  20/.  on  a  parti- 
cular day,  and  before  the  day  the  feoffee  lets  the  land  to  the 
feoffor  for  years,  reserving  rent,  and  afterwards  fails  of  payment, 
the  feoffor  shall  retain  the  land  ;  for  he  could  not  enter,  being 
himself  in  possession. 

44.  There  is  however  a  distinction  between  a  condition  that 
requires   an   entry,  and  a  limitation  that  determines  the  estate 

ipso  facto  without  an  entry  ;  of  which  an  account  will  be  given  Infra,  s.  64. 
hereafter. 

45.  Where  an  estate  for  years  determines  by  a  condition,  no  Plowd.  14J. 
entry  is  necessary.     Thus  if  a  person  demises  lands  for  years,  Bro.  Ab. Cond. 

83 

upon  condition  that  if  the  lessor  pays  to  the  lessee  10/.,  his  estate 

shall  cease.      There   if  the   lessor  performs   the  condition,  the   VideTa. 8.c.  1. 

estate  of  the   lessee   is   immediately  determined   without   any 

entry. 

46.  It  has  been  stated  that  the  benefit  of  a  condition  can  only   who  may  enter. 
be  reserved  to  the  feoffor,  donor,  or  lessor,  and  their  heirs.     And 

it  is  a  rule  of  the  common  law  that  no  one  can  take  advan- 
tage of  the  breach  of  a  condition  expressed,  but  parties  and 
privies  in  right  and  representation,  as  heirs,  executors,  or  admi- 
nistrators, of  natural  persons,  and  the  successors  of  bodies  politic. 
So  that  neither  privies  nor  assignees  in  law,  as  lords  by  escheat, 
nor  privies  in  estate,  as  persons  in  remainder  and  reversion, 
could  formerly  enter  for  a  condition  broken. 
vol.  11.  n 
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47.  It  should  however  be  observed,  that  in  the  case  of  condi- 
tions implied,  or  in  law,  privies  and  assignees  in  law  may  enter 

i  Inst.  2l5.a.  for  a  condition  broken.  Thus  Lord  Coke  says,  if  a  man  makes 
a  lease  for  life,  there  is  a  condition  in  law  annexed  to  it,  that  if 
the  lessee  creates  a  greater  estate,  8cc.  then  the  lessor  may  enter. 
Of  this  and  the  like  conditions  in  law,  which  give  an  entry  to 
the  lessor,  not  only  the  lessor  himself  and  his  heirs  may  take  the 
benefit,  but  also  his  assignee,  and  the  lord  by  escheat. 

2-_22   184  ^8.  None  but  the  heir  at  common  law  can  enter  for  a  condi- 

tion broken.  Thus  if  a  person  seised  of  lands  in  right  of  his 
mother  makes  a  feoffment  in  fee  of  them  upon  condition,  and 
dies,  and  afterwards  the  condition  is  broken,  the  heir  on  the 
part  of  the  father  shall  enter  ;  for  though  the  estate  does  not  de- 
scend to  him,  yet  the  right  of  entry  for  the  condition  broken, 
which  was  created  by  the  feoffment,  and  reserved  to  the  feoffor 
and  his  heirs,  descended  on  him.  But  when  he  has  entered,  the 
heir  on  the  part  of  the  mother  may  enter  upon  him. 

Rob.  Gav.  119.  49.  If  a  condition  be  annexed  to  an  estate  held  in  gavelkind, 
and  is  broken,  the  heir  at  common  law  must  enter  for  the 
breach  :  but  after  such  entry,  all  the  younger  sons  shall  enjoy 
the  estate  with  him. 

Grantees  of  re-  50.  Upon  the  dissolution  of  the  monasteries  by  King  Henry 
VIII.  most  of  their  estates  were  granted  to  private  persons,  who 
could  not  take  advantage  of  the  conditions  contained  in  the 
leases  which  had  been  formerly  made  of  them.  This  produced 
the  statute  32  Hen.  8.  c.  34.  reciting  that  divers  persons  had 
leased  manors,  &.c.  for  life  or  lives,  or  years,  by  writing,  contain- 
ing certain  conditions,  covenants,  and  agreements ;  and  reciting 
that,  by  the  common  law,  no  stranger  to  any  condition  or  covenant 
could  take  advantage  thereof,  &c.  It  is  enacted,  "That  all  per- 
sons and  bodies  politic,  their  heirs,  successors,  and  assigns, 
which  have,  or  shall  have,  any  gift  or  grant  of  the  king,  of  any 
lordships,  manors,  lands,  Sec.  which  did  belong  or  appertain  to 
any  of  the  monasteries,  8cc.  or  which  belonged  to  any  other  per- 
sons, &c.  and  also  all  other  persons,  being  grantees  or  assignees 
to  the  king,  or  to  any  other  person  or  persons,  and  the  heirs,  ex- 
ecutors, successors,  and  assigns  of  every  of  them,  shall  and  may 
have  the  like  advantage  by  entry  for  non-payment  of  rent,  for 
doing  waste,  or  other  forfeiture  ;  and  the  same  remedy,  by  action 
only,  for  not  performing  other  conditions,  covenants,  and  agree- 
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Title  XIII.  Estate  on  Condition.  Ck.  II.  s.  60— 52.  ■  >■> 

ments,  contained  in  the  said  leases,  against  the  lessees  and 
grantees,  their  executors,   administrators,  and  assi  the 

lessors  and  grantors  ought,  should,  or  might  have  had  at  any 
time  or  times." 

51.  Lord  Coke  slates  the  following  resolutions  and  judgment >    i 
made  upon  this  statute.     1.  The  statute  is  general,  viz.  i!iai  tin- 
grantee  of  the  reversion  of  every  common  person,  as   well  as  of 
the  king,  shall  take  advantage  of  conditions.     2.  It  extends  to  H 
grants  made  by  the  successors  of  the  king,  though  the  king  be 
only  named  in  the  act.     3.  Where  the  statute  speaks  of  lessees, 
the  same  does  not  extend  to  gifts  in  tail.     4.  Where  the  statute 
speaks  of  grantees  and  assignees  of  the  reversion,  an  assignee  of  .'h 
part  of  the  estate   of  the  reversion  may  take  advantage  of  the 
condition.     5.  A  grantee  of  part  of  the  reversion  shall  not  take 
advantage  of  the  condition,     6.  Where  the  lessor  bargains  and 
sells  the  reversion  by  deed  indented  and  enrolled,  the  bargainee 

is  not  in  the  per  by  the  bargainor,  and  yet  he  is  an  assignee 
within  the  statute.  So  if  the  lessor  grant  the  reversion  in  fee  to 
the  use  of  A.  and  his  heirs,  A.  is  a  sufficient  assignee  within  the 
statute,  because  he  comes  in  by  the  act  and  limitation  of  the 
party  ;  albeit  he  is  in  the  post,  and  the  words  of  the  statute  are, 
"  to  or  by" — and  they  are  assignees  to  him,  though  they  be  not 
by  him.  But  such  as  come  in  merely  by  act  of  law,  as  the  lord 
by  escheat,  or  the  like,  shall  not  take  benefit  by  this  statute. 
7.  Although  the  words  of  the  statute  are,  for  non-payment  of 
rent,  or  for  doing  waste  or  other  forfeiture,  yet  the  grantees  or 
assignees  shall  not  take  benefit  of  every  forfeiture  by  force  of  a 
condition,  but  only  of  such  conditions  as  either  are  incident  to 
the  reversion,  as  rent ;  or  for  the  benefit  of  the  estate,  as  for  not 
doing  waste,  for  keeping  the  houses  in  repair,  or  such  like :  and 
not  for  the  payment  of  any  sum  in  gross,  or  things  of  that 
nature. 

52.  Where  a  person  enters  for  a  condition  broken,  the  estate   Effect  of  such 
becomes  void  ab  initio;  the  person  who  enters  is  again  seised  of  \ 

his  original  estate,  in  the  same  manner  as  if  he  had  never  con-  '  Inst 
veyed  it  away.  And  as  the  entry  of  the  feoffor  on  the  feoffee 
for  a  condition  broken  defeats  the  estate  to  which  the  condition 
was  annexed,  so  it  defeats  all  rights  and  incidents  annexed  to 
that  estate,  together  with  all  charges  and  incumbrances  created 
by  the  feoffee  during  his  possession:  for,  upon  the  entry  of  the 
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feoffor,  he  becomes  seised  of  an  estate  paramount  to  that  which 
was  subject  to  those  charges. 

53.  Thus  if  a  person  having  an  estate  on  condition  grants  a 
rent-charge  out  of  the  land,  or  acknowledges  a  statute  or  judg- 
ment, and  afterwards  the  condition  is  broken,  for  the  breach  of 
which  the  feoffor  enters,  he  shall  avoid  all  those  incumbrances. 
1  Roll. Ab. 474.       54    §0  jf  a  maa  seisecl  0f  a  conditional  estate  marries,  after 

which  the  condition  is  broken,  and  the  grantor  enters  for  the 
breach,  he  will  avoid  the  wife's  title  to  dower. 

55.  Although  in  general  a  person  who  enters  for  a  condition 

1  Inst.  202.  n.  broken  becomes  seised  of  his  old  estate,  yet  Lord  Coke  mentions 
some  cases  where  this  cannot  be  on  account  of  the  alterations 
which  have  happened  in  the  mean  time. 

Does  not  defeat       56.  An  entry  for  a  condition  broken  does  not  defeat  copyhold 

Co. Cop. s. 34. "  grants:   therefore   if  a   person   makes   a  feoffment  in   fee  of  a 

Gilb^Tn  ">oo  manor>  upon  condition,  and  the  feoffee  grants  estates  by  copy, 
if  afterwards  the  condition  be  broken,  and  the  feoffor  enter  for 
the  breach,  yet  the  grants  by  copy  made  by  the  feoffee,  even 
after   the  breach   of  the  condition,   shall   stand   good  ;  for  the 

Tit.  10.  c.  2.  feoffee  was  legitimus  dominus  pro  tempore.  Besides  the  copy- 
holder does  not  claim  his  estate  from  the  lord's  grant,  but  from 
the  custom. 

Gilb.  Ten.  201.  57.  If,  however,  a  lease  be  made  of  a  manor  for  years  only 
upon  condition,  and  the  condition  is  broken,  no  copyhold  grants 
made  after  the  breach  of  the  condition  will  bind  the  lessor;  be- 
cause the  estate  of  the  lessee  became  absolutely  void  by  the 
breach  of  the  condition  without  entry. 

Apportionment         58.  A  condition  being  entire  cannot  in  general  be  apportioned 

of  conditions.  „    ,  ,  „  r  P    . 

l  Inst.  215.  a.  by  the  act  or  the  parties  ;  therefore  a  grantee  ot  part  ot  the  rever- 
sion shall  not  take  advantage  of  a  condition.  As  if  a  lease  be 
made  of  three  acres  of  land,  reserving  a  rent,  upon  condition; 
and  the  reversion  of  two  acres  of  the  land  is  granted  away.  The 
rent  shall  be  apportioned  by  the  act  of  the  parties;  but  the  con- 
dition is  destroyed ;  for  that  is  entire,  and  against  common 
right. 

idem.  59.  There  arc,  however,  two  cases  in  which  Lord  Coke  says  a 

condition  may  be  apportioned  : — 1.  By  act  in  law,  as  if  a  person 
seised  of  two  acres,  the  one  in  fee,  the  other  in  Burrouoh  Eng- 
lish,  has  issue  two  sons,  and  leases  both  acres  for  life  or  years 
upon  condition,  the  lessor  dies ;  in  this  case,  by  the  descent,  which 
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is  an  act  in  law,  the  reversion  and  condition  are  divided.  2.  I»y 
act  and  wrong  of  the  lessee,  as  if  a  lessee  makes  a  feoffment  of 
part  of  the  lands,  and  the  lessor  enters  for  the  forfeiture  ;  there 
the  condition  shall  be  apportioned ;  for  no  one  shall  take  advan- 
tage of  his  own  wrong. 

60.  A  condition  may  be  destroyed  in  several  ways.     Thus  it   Howacondi- 
has  been  stated,  that  where  a  condition  cannot  be  apportioned,  it  ^troyed. 

is  destroyed. 

61.  A  condition  maybe  destroyed  by  a  release.     Thus  Lord    i  [nst.  291.b. 
Coke  says,  if  feoffee  upon  condition  make  a  lease   for  life,  or  a  " 

gift  in  tail,  and  the  feoffor  release  the  condition  to  the  feoffee, 
he  shall  not  enter  on  the  lessee  or  donee,  because  he  cannot  re- 
gain his  ancient  estate. 

62.  If  the  feoffee  upon  condition  make  a  lease  for  life,  the  re-   idem. 
mainder  in  fee,  and  the  feoffor  release  the  condition  to  the  lessee 

for  life,  it  shall  enure  to  him  in  remainder. 

63.  Acceptance  of  rent  after  the  breach  of  a  condition  will,  in    Fide  Tit.  32. 
many  cases,  operate  as  a  discharge  of  the  condition. 

64.  Lord  Coke  mentions  a  distinction  between  a  condition  Distinction  be- 
that  defeats  an  estate,  but  requires  a  re-entry;  and  a  limitation  J^anda"1' 
which  determines  the  estate  ipso  facto,  without  entry.     Of  the  limitation, 
first  sort,    it  has  been  shewn  that  a  stranger  cannot  take  advan- 
tage :  but  of  limitations   it  is  otherwise:   as  if  a  man  makes  a 

lease  quousque,  that  is,  until  J.  S.  returns  from  Rome;  the  lessor   i  inst.  214.  b. 
grants  over  the  reversion  to  a  stranger;  J.  S.  returns  from  Rome  :    vin.Ab.Condi- 
the  grantee  of  the  reversion  may  take  advantage  of  the  return  of  \^  ' 

J.  S.  and  enter,  because  the  estate  was  determined  by  an  express 
limitation. 

65.  It  is  the  same  where  a  man   makes  a  lease  to  a  woman  idem. 
quamdiu  casta  vixerit ;  or  where  a  man  makes  a  lease  for  life  to  a 
widow,  si  tamdiu  in  purd  vidnilate  vixerit.     So  if  a  man  makes 

a  lease  for  100  years,  if  the  lessee  lives  so  long,  the  lessor 
grants  over  the  reversion,  and  the  lessee  dies,  the  grantee  of  the 
reversion  may  enter. 

66.  There  are  also  several  cases  of  wills,  in  which  the  estate  is 
devised  over  on  breach  of  the  condition,  which  will  be  stated  in 

a  subsequent  title.     These,  however,  are  not  properly  estates  on  Tit.  16.  c.  "J. 
condition,  but  conditional  limitations. 
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Section  I. 

,i  ;Ss     I  shall  now   proceed  to  explain  the  nature  of  those  estates 
which  are  held  as  a  security  or  pledge  for  the  re-payment  of 
money ;  of  which  there  are  two  kinds :  one  where  the  creditor 
acquires  the  estate  by  some  legal  and  compulsory  process  ;  and 
the  other  where  the  estate  is  conveyed  by  the  debtor  to  the  cre- 
ditor, as  a  pledge  for  securing  the  re-payment  of  the  money 
borrowed.     The  first  kind  are  called  estates  by  statute  merchant, 
statute  staple,  and  elegit ;  and  owe  their  existence  to  the  follow- 
ing circumstances: — 
len.         2.  Upon  the  introduction  of  the  feudal  law  into  England,  the 
feudatory  was  not  only  prohibited  from  alienating  his  land,  but 
•also  from  charging  it  with   the  payment  of  his  debts ;   because 
that  might  tend  to  disable  him  from  performing  his  military  ser- 
\  ices.     The  goods  and  chattels  therefore  of  the  debtor,  and  the 
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annual  profits  of  the  lands,  as  they  arose,  were  the  only  funds 
which  the  law  allotted  for  the  payment  of  his  debts.  And  this 
was  thought  the  more  reasonable,  because  nothing  more  than  a 
chattel  being  borrowed,  the  chattels  only  of  the  debtor  ought  to 
be  liable  to  the  debt. 

3.  Although  this  law  was  well  suited  to  the  situation  of  a 
warlike  nation,  who  cultivated  their  own  lands,  and  lived  on  the 
produce  ;  yet  it  was  no  ways  calculated  for  a  trading  people, 
where  it  is  a  material  object  to  create  an  extensive  credit;  which 
can  only  be  done  by  making  every  kind  of  property  subject  to 
the  payment  of  debts.  Therefore,  when,  about  the  reign  of 
Henry  III.  the  English  began  to  acquire  some  little  foreign 
trade,  the  inconveniencies  of  this  doctrine  began  to  be  felt. 

4.  The  King's  prerogative,  indeed,  formed  an  exception  to 
this  rule;  for  he  might  always  have  had  execution  of  the  real 
estate,  goods,  and  chattels  of  his  debtor :  but  still  under  this 
restriction  inserted  in  Magna  Charta,  c.  8.,  that  the  lands  of  Tit.  l.s.59. 
the  debtor  should  not  be  extended,  where  the  chattels  were  suffi- 
cient, and  the  debtor  ready  to  answer  the  debt. 

5.  In  the  case  of  a  private  person,  lands  were  also  liable  to  3  Rep.  12.  a. 
execution  in  an  action  of  debt  against  the  heir,  upon  an  obliga- 
tion made  by  his  ancestor;  although,  in  such  a  case,  the  creditor 

could  not  have  had  execution  against  the  ancestor  himself.  The 
reason  given  for  this  by  Lord  Coke  is,  that  as  the  common  law 
had  provided  an  action  of  debt  against  the  heir,  if  the  creditor 
could  not  have  execution  of  the  land,  the  action  would  have  been 
useless;  for  the  goods  and  chattels  of  the  ancestor  belonged  to 
his  executors. 

6.  Thus  stood  the  common  law  till  the  reign  of  Edward  I.,  statute  of 
when  great  complaints  having  been  made  by  foreign  merchants 
respecting  the  difficulty  of  recovering  their  debts,  which  had  oc- 
casioned several  of  them  to  withdraw  themselves  from  the  king- 
dom :  the  statute  of  Acton  Burnell,  De  Mercatoribus,  was  made 

m  the  eleventh  year  of  that  prince;  by  which  it  was  enacted, 
that  the  chattels  and  devisable  burgages  of  the  debtor  might  be 
sold  for  the  payment  of  his  debts. 

7.  In  consequence  of  several  complaints  that  the  sheriffs  mis-  statute  .Un- 
interpreted this  statute,  and  delayed  the  execution  of  it,  King  c       " 
Edward,  in  the  parliament  held  at  Westminster  two  years  after, 

caused  it  to  be  rehearsed  before  him  ;  and  as  a  farther  security 
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iu  Edw.  l.stat.  to  merchants,  a  new  statute  was  made,  bv  which  it  was  enacted 
3.  c.  1. 

that  every  merchant,  to  whom  money  was  due,  should  cause  his 

debtor  to  come  before  the  mayor  of  London,  or  some  chief  warden 
of  a  city,  and  one  of  the  clerks  that  the  king  should  thereto  as- 
sign, who  should  acknowledge  the  debt,  and  the  day  of  pay- 
ment ;  that  this  acknowledgment  should  bo  enrolled  by  one  of 
the  clerks  ;  the  roll  to  be  double,  whereof  one  part  should  re- 
main with  the  mayor,  the  other  with  the  clerk  ;  that  one  of  the 
said  clerks  should  write  an  obligation,  to  which  the  seal  of  the 
debtor  should  be  put,  together  with  the  king's  seal.  If  the  debtor 
did  not  pay  at  the  day  limited,  all  his  lands  should  be  delivered 
to  the  merchant,  to  hold  to  him  until  such  time  as  the  debt  was 
wholly  levied  ;  and  the  merchant  should  have  such  seisin  in  the 
lands  and  tenements  delivered  to  him  or  his  assigns,  that  he 
might  maintain  a  writ  of  novel  disseisin,  if  he  was  ousted. 

2  Saund.  E.  8.  This  species  of  security  is  called  a  statute  merchant;  it 

may  be  described  to  be  a  bond  or  contract  upon  record,  publicly 
acknowledged  before  the  proper  officer,  and  attested  by  the  king's 
seal. 

9.  The  addition  of  the  king's  seal,  which  was  never  required 
to  any  contract  at  common  law,  was  made  in  order  to  authenti- 
cate, and  render  the  security  of  a  higher  nature  than  any  other 
then  known.  For  by  this  the  king,  in  the  person  of  the  mayor, 
attests  the  contract,  and  takes  immediate  cognizance  of  the  debt. 
Consequently  execution  is  to  be  awarded,  upon  failure  of  pay- 
ment on  the  day  assigned,  without  any  mesne  process  to  summon 
the  debtor  ;  or  the  trouble  or  charge  of  bringing  proofs  to  convict 
him.  Forjudges  require  these,  on  common  contracts,  to  satisfy 
themselves  of  the  justice  and  legality  of  the  plaintiff's  demands, 
before  they  award  any  execution  against  the  defendant.  But  to 
this  contract  the  king  himself  is  a  witness.  There  is  besides  the 
acknowledgment  and  confession  of  the  debtor,  that  he  really  owes 
so  much  ;  which  is  the  best  and  strongest  evidence  of  the  fact; 
therefore  immediate  execution  is  granted. 

Statute  Staple.  10.  Another  species  of  security  of  a  similar  nature  in  many 
respects  to  a  statute  merchant  is  a  statute  staple :  to  explain 
which  it  will  be  necessary  to  premise,  that  in  the  reign  of  Ed- 
ward III.  it  was  thought  expedient  to  pass  the  statute  of  the 
staple  27  Edw.  3.  stat.  2.,  which  confined  the  sale  of  all  English 
commodities,  that  were  to  be  exported,  to  certain  towns  in  Eng- 
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land,  called  the  estaple  or  staple,  where  foreigners  might  resort  to 
purchase;  and  to  declare  that  no  Englishman  should,  under 
great  penalties,  export  these  commodities  himself. 

11.  This  statute  directs  a  proceeding  similar  to  that  which 
was  prescribed  for  obtaining  a  statute  merchant.  The  mayor  of 
the  place  is  empowered  to  take  recognizances  of  debts,  which  any 
one  makes  before  him,  in  the  presence  of  the  constables  of  the 
staple  ;  for  which  purpose,  in  every  staple,  a  seal  was  to  be  kept 
by  the  mayor,  with  which  all  obligations  made  upon  such  recog- 
nizances were  to  be  sealed  ;  and  in  consequence  of  this  sealed 
obligation,  execution  might  be  obtained  against  the  lands  and 
tenements  of  the  debtor,  in  the  same  manner  as  under  a  statute 
merchant :  so  that  the  creditor  should  have  a  permanent  interest 
in  the  lands  and  tenements  thus  delivered  to  him ;  with  a  right, 
if  ousted,  to  recover  them  by  a  writ  of  novel  disseisin. 

12.  A  statute  staple  is  therefore  a  bond  of  record,  acknow- 
ledged before  the  mayor  of  some  trading  town,  and  attested  by  a 
public  seal.  But  although  both  the  statute  merchant  and  statute 
staple  were  originally  intended  for  the  benefit  of  merchants  only ; 
yet,  as  they  were  obtained  without  any  great  trouble  or  expense, 
they  became  generally  adopted  as  a  common  mode  of  security. 

13.  The  practice  of  obtaining  statute  staple  of  persons  not  con-  Recognizance, 
cerned  in  trade  became   so  universal,   that  an  act  was   made  in 

23  Hen.  8.  prohibiting  any  persons  but  merchants  from  taking 
them.  But  this  act  created  a  new  kind  of  security,  called  a  re- 
cognizance in  the  nature  of  a  statute  staple,  which  is  a  bond 
acknowledged  before  the  Justices  of  the  King's  Bench  or  Common 
Pleas,  the  Mayor  of  the  staple  at  Westminster,  or  the  Recorder  of 
London,  and  enrolled  :  upon  which  the  same  advantages  may  be 
had  as  upon  a  statute  staple. 

14.  By  the  statute  8  Geo.  1.  c.  25.  it  is  enacted,  that  the  clerk 
of  recognizances  shall  keep  three  parchment  rolls,  and  shall,  at 
the  time  of  acknowledging  every  recognizance,  engross  the  full 
tenor  thereof  in  hcec  verba;  that  one  of  the  said  rolls  shall  contain 
the  recognizances  taken  before  the  Chief  Justice  of  King's 
Bench  ;  another,  those  taken  before  the  Chief  Justice  of  Com- 
mon Pleas ;  and  the  other,  those  taken  before  the  Mayor  of  the 
staple  at  Westminster,  and  Recorder  of  London.  That  at  the 
time  of  every  such  acknowledgment,  the  respective  persons  before 
whom  such  recognizances  shall  be  taken,  and  also  the  parties 
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acknowledging  the  same,  shall  sign  their  respectives  names  to 
the  roll,  as  well  as  sign  and  seal  the  same  recognizance :  any 
loss  happening  to  such  recognizance  to  be  certified  into  Chan- 
cery ;  and  a  transcript  of  the  entry  to  be  annexed  to  such  certifi- 
cate ;  and  in  case  of  loss,  a  copy  to  be  good  evidence. 

?&J}  Bara>       15.  By  the  18th  section  of  the  statute  of  Frauds,  29  Cha.  2. 

,\  Aid.  153.  c.  ;}.  it  is  enacted,  that  the  day  of  the  month  and  the  year  of  the 
enrolment  of  recognizances  shall  be  set  down  in  the  margent  of 
the  roll,  where  the  said  recognizances  are  enrolled  ;  and  that  no 
recognizance  shall  bind  any  lands,  Sec.  in  the  hands  of  any  pur- 
chaser buna  fide,  and  for  valuable  consideration,  but  from  the 
time  of  such  enrolment. 

Judgment  and  \Qt  By  the  common  law,   in  all    actions  where  judgment  for 

elegit.  J  ...  jo 

money  alone  was  obtained,  satisfaction  could  only  be  had  of  the 

goods  and  chattels  of  the  defendant,  and  the  growing  profits  of 

Harlert's  case,     his  lands,   but  not  the  possession  of  them.     This  was  a  natural 

3  Rep.  11.  . 

consequence  of  the  feudal  principles,  which  prohibited  the  alien- 
ation, and  of  course  the  incumbering  a  feud  with  debts.  When 
the  restrictions  on  alienation  were  taken  away,  this  consequence 
still  continued :  no  creditor  could  take  possession  of  his  debtor's 
land,  but  only  levy  the  growing  profits ;  and  if  the  debtor  aliened 
the  land,  the  creditor  lost  even  that. 

2  Inst.  394.  17.  To  remedy  this,  it  was  enacted  by  the  statute  Westm.  2. 

68.  a.  n.  13  Edw.  1.  c.  18.  that  when  a  debt  was  recovered,  or  acknow- 

ledged, or  damages  adjudged  in  the  King's  courts,  the  plaintiff 
should  have  his  election,  either  to  have  a  writ  of  fieri  facias,  or 
else  that  the  sheriff"  should  deliver  to  him  all  the  chattels  of  the 
debtor,  saving  only  his  oxen  and  beasts  of  the  plough  ;  and  also 
one  half  of  his  lands,  until  the  debt  was  levied,  upon  a  reasonable 
price  or  extent. 

18.  In  pursuance  of  this  statute  a  new  writ  of  execution  was 
framed,  called  a  writ  of  elegit,  from  the  words  of  the  writ:  for 
where  a  plaintiff  prayed  this  writ,  the  entry  on  the  rolls  was — 
(luod  elegit  sibi  executionem  fieri  de  omnibus  catallis,  et  medie- 
taleni  terra.  And  thus  a  judgment  in  an  action  of  debt,  ob- 
tained in  any  of  the  courts  of  record  at  Westminster,  becomes 
a  lien  on  freehold  estates,  as  it  enables  the  person  for  whom 
such  judgment  is  given  to  obtain  one-half  of  the  debtor's  lands 

and  tenements. 

L9.  A  judgment  will  therefore  take  place  of  any  conveyance 
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of  the  land  which   is  made  subsequent  to  it  ;  though  it  is  said 
that  a  judgment  creditor  has  neither  jus  in  re,  nor  ad  rem;  there-  2  P.  Wms.491. 
fore  if  he  releases  all  his  right  to  the  land,  yet  he  may  extend  it 
afterwards. 

20.  The  statute  says,  cum  delation  f'uerit  recuperatum,  vet  in 
curia  regis  recognition.  These  last  words  gave  rise  to  a  practice 
which  is  now  become  general :  when  money  is  borrowed,  the 
debtor  not  only  executes  a  bond  to  the  creditor,  but  also  a  war- 
rant of  attorney,  addressed  to  one  or  more  attornies  of  some 
court  at  Westminster,  authorizing  him  or  them  to  acknowledge 
a  judgment  for  the  money ;  which  enables  the  creditor  to  sue  out 
a  writ  of  elegit  as  effectually  as  if  the  judgment  had  been  ob- 
tained in  an  adversary  suit. 

21.  In  a  modern  case,  Lord  Kenyon  said  he  saw  no  difference  Doe  v.  Carter, 

between  a  judgment  that  was  obtained  in  consequence  of  an  see  Sampson  «. 

action  resisted,  and  a  judgment  that  was  signed  under  a  warrant  \'00'}e'  i£arn* 
J       s  =  ex.  Aid.  568. 

of  attorney  ;  since  the  latter  was  merely  to  shorten  the  process, 
and  to  lessen  the  expense  of  the  proceedings. 

22.  The  whole  term  is  considered  in  law,  to  many  purposes,  Whenjudg- 
as  but  one  day;  therefore  if  a  judgment  be  given,  or  acknow-  j^"^  ""' 
ledged,  at  any  time  during  a  term,  it  relates  to  the  first  day  of  l1,0^,5  '• 

0  ...  '  '•"H>'ar> 

that  term,  and  is  considered  in  law  as  having  been  given  on  that  6  -Mod.  191. 
day.     Now  the  first  day  of  term  is  the  essoign  clay,  for  the  quarto 
die  post  is  only  a  day  of  grace. 

23.  In  consequence  of  this  doctrine,  purchasers  were  fre- 
quently affected  by  judgments  obtained  after  their  conveyances 
had  been  executed.  To  remedy  this,  it  was  enacted  by  the  four- 
teenth section  of  the  statute  of  Frauds,  "That  any  judge  or 
officer  of  any  of  his  majesty's  courts  of  Westminster  that  shall  sign 
any  judgments,  shall  at  the  signing  of  the  same,  without  fee,  set 
down  the  day  of  the  month  and  year  of  his  so  doing,  upon  the 
paper  book,  docket,  or  record,  which  he  shall  sign ;  which  day 
of  the  month  and  year  shall  be  also  entered  upon  the  margent 
of  the  roll  of  the  record,  where  the  said  judgment  shall  be  en- 
tered." 

24.  By  the  fifteenth  section  it  is  enacted,  "That  such  judg- 
ments as  against  purchasers  bona  jide,  for  valuable  consideration 
of  lands,  &c.  to  be  charged  thereby,  shall,  in  consideration  of 
law,  be  judgments  only  from  such  time  as  they  shall  be  so 
signed  ;  and  shall  not  relate  to  the  first  day  of  the  term  whereof 
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.1  udgments 

must  be 
docketed. 


2  Cro.&  Jcr. 
318. 


Forshall  v. 
Coles,  infra, 
s.  30. 


Hodges  v. 
Templar, 
6  Mod.  191. 


Thomas  v. 
PledweU, 

7  Vin.  Ah. 
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they  are  entered,  or  the  day  of  the  return  of  the  original,  or  filing 
the  bail." 

25.  By  the  statute  8  Geo.  1.  c.  25.  §  6.,  these  regulations,  as 
to  the  signing  of  judgments,  are  extended  to  judgments  obtained 
in  the  courts  of  great  session  in  Wales,  and  the  courts  of  the 
counties  palatine  of  Chester,  Lancaster,  and  Durham. 

26.  By  the  statute  4  &  5  Will,  and  Mary,  ct  20.,  made  per- 
petual by  7  &  8  Will.  3.  c.  36.  §  3.,  it  is  enacted,  that  the  clerk 
of  the  essoigns  of  the  Court  of  Common  Pleas,  the  clerk  of  the 
dockets  of  the  Court  of  King's  Bench,  and  the  master  of  the 
office  of  pleas  in  the  Court  of  Exchequer,  shall  make  and  put 
into  an  alphabetical  docket,  by  the  defendants'  names,  a  parti- 
cular of  all  judgments  for  debt,  by  confession,  non  sum  informa- 
tus,  or  nihil  (licit,  entered  in  the  said  respective  courts  of 
Michaelmas  and  Hilary  terms,  before  the  last  day  of  the  ensuing 
terms  ;  and  of  the  judgments  of  Easter  and  Trinity  terms,  before 
the  last  day  of  Michaelmas  term.  And  it  is  thereby  further  en- 
acted, "That  no  judgment  not  docketed,  and  entered  into  the 
books  as  aforesaid,  shall  affect  any  lands  or  tenements,  as  to 
purchasers  or  mortgagees,  or  have  any  preference  against  heirs, 
executors  or  administrators  in  their  administration  of  their  an- 
cestors' testators'  or  intestates'  effects." 

27.  It  is  said  by  Sir  J.  Jekyll,  that  judgments  cannot  be 
docketed  after  the  time  mentioned  in  the  act,  viz.  the  last  day  of 
the  subsequent  term  to  that  in  which  they  are  entered.  That 
the  practice  of  the  clerks,  docketing  them  after  that  time,  was 
only  an  abuse  for  the  sake  of  their  fees,  and  ineffectual  to  the 
party. 

28.  Where  a  purchaser  had  notice  of  a  judgment  not  docketed, 
and  did  not  pay  the  full  value  of  the  estate,  the  Court  of  Chan- 
cery held  that  a  presumption  was  thereby  raised  of  an  agree- 
ment, on  the  part  of  the  purchaser,  to  pay  off  the  judgment. 

29.  A  bill  was  brought  to   have  satisfaction  of  a  judgment 
•  against  a  purchaser  of  an  equity   of  redemption,  or  to  redeem 

incumbrances,  Sec.  The  defendant  insisted  on  the  statute 
4  &  5  Will,  and  Mary,  that  no  judgment  shall  affect  a  purchaser 
or  mortgagee,  unless  docketed:  the  judgment  was  not  docketed 
till  1721,  though  the  purchase  was  made  in  1718.  The  counsel 
for  the  plaintiff  insisted  that  the  defendant,  the  purchaser,  had 
notice  of  this  judgment,  and  an  allowance  for  it,  in  the  purchase  ; 
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which  raised  an  equity  for  the  plaintiff  against  him.  Lord  Mac- 
clesfield said,  it  was  plain  the  defendant  had  notice  of  the  judg- 
ment, and  did  not  pay  the  value  of  the  estate;  that  was  a  strong 
presumption  of  an  agreement  to  pay  off  the  judgment.  And 
since  the  plaintiff  could  not  proceed  at  law  against  the  defend- 
ant, upon  the  judgment,  for  want  of  docketing  in  due  time,  he 
ought  to  be  relieved  in  a  court  of  equity.  Decreed,  that  the  de- 
fendant should  pay  to  the  plaintiff  the  money  bona  fide  due  upon 
the  judgment. 

30.  In  a  subsequent  case  Sir  Joseph  Jekyll  held,  that  notice   Forchall  v. 

c       ■      i  ill  rr>  Coles,  7  Yin. 

or  a  judgment,  not  docketed,  would  not  aliect  a  purchaser;  the   Ab.  5. 
statute  being  express  that  no  judgment,  not  docketed,  should   Appendix"  'l'l 
affect  any  lands  or  tenements.     This  doctrine  is  now  altered  ; 
and  it  has  been  determined  by   Lord  Eldon,  in  the  following 
case,  that  a  purchaser  is  bound  by  notice  of  a  judgment,  though 
not  docketed. 

31.  The  bill   stated  that  W.  Davis,  being   seised   in  fee  of  Davis  v. 

ii  ii     i  iifi  lit  Strathmore, 

lands,  agreed  to  sell  them  to  the  defendant;   that  the  abstract   i6Ves.419. 

having  been  delivered,  the  defendant  was  satisfied  with  the  title, 

except  in  respect  of  a  judgment  which  was  subsisting  against 

Davis  :  that  the  defendant  contended  that,  having  notice  of  the 

judgment,  the  plaintiff's  title  was  not  such  as  a  purchaser  could 

safely  take.     The  bill  further  stated,  that  the  judgment  was  not 

docketed,  and   therefore   was  not,  by   law,  any  lien  upon  the 

estate;  and  that  the  defendant's  having  notice  of  the  judgment  3  Sim.  286. 

did  not  afford  any  just  reason  why  the  estate  should  be  liable  to 

it.     Lord   Eldon  said,   the  opinion  he  had  formed  on  this  case, 

after   much    consideration,    was,   that    notice  of  the  judgment 

would  bind  the  purchaser;  by  analogy  to  the  case  of  the  register  Tit.  32.  c.  29. 

acts. 

32.  [The  statute  6  Geo.  4.  c.  16.  s.  108.  enacts  that  creditors 
by  judgment  whereof  execution  is  not  served  and  executed  be- 
fore the  bankruptcy  shall  only  come  in  rateably  with  the  other 
creditors. (A)  ] 

33.  By  the  statute  5  Ann.  c.  18.  s.  4.,  no  judgment,  statute,  statutes,  judg- 

.  .  ,  ,  „  merits,  and 

or  recognizance,  other  than  such  as  are  entered  on  account  or  recognizances 
the  king,  shall  bind  any  manors,  lands,  or  hereditaments,  in  the  Saoes"^™ 
West  Riding  of  the  county  of  York,  but  only  from  the  time  that  gistered. 

(ft)  [SeeNewland  v.  ,  1  P.  Wms.  92.    Orlebar  v.  Fletcher,  ib.  737.     Sloper  t>. 

Fish,  2  V.  &  B.  145.    Sharpe  v.  Roahde,  2  Rose,  192.] 
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a  memorial  of  such  judgment,  statute,  or  recognizance,  shall  be 
entered  at  the  register  office  of  that  Riding. 

34.  By  the  statute  6  Ann.  c.  35.  s.  19.,  no  judgment,  statute, 
or  recognizance,  except  as  before,  shall  bind  any  manors,  &c.  in 
the  East  Hiding  of  the  county  of  York,  or  in  the  town  and 
county  of  the  town  of  Kingston-upon-IIull,  but  only  from  the 
time  that  a  memorial  thereof  shall  be  entered  at  the  register 
office  of  that  Riding,  with  a  proviso,  that  if  any  judgment,  sta- 
tute, or  recognizance,  be  registered  within  thirty  days  after  the 
acknowledgment  or  signing  thereof,  all  the  lands  that  the  de- 
fendants or  cop;nizors  had  at  the  time  of  such  acknowledgment 
or  signing  shall  be  bound  thereby. 

35.  By  the  statute  7  Ann.  c.  20.  s.  18.,  no  judgment,  statute, 
or  recognizance,  except  as  before,  shall  bind  any  manors,  Sec.  in 
the  county  of  Middlesex,  but  only  from  the  time  that  a  memorial 
of  such  judgment,  statute,  or  recognizance,  shall  be  entered  at 
the  register  office  for  that  county. 

36.  By  the  statute  8  Geo.  2.  c.  6.  s.  1.,  a  memorial  of  all  judg- 
ments, statutes,  and  recognizances,  except  as  before,  concerning 
any  manors,  &c.  in  the  North  Riding  of  the  county  of  York,  may 
be  registered  ;  and  every  judgment,  statute,  or  recognizance  shall 
be  adjudged  fraudulent  and  void  against  any  subsequent  pur- 
chaser or  mortgagee,  plaintiff  or  cognizee,  for  or  upon  valuable 
consideration,  unless  such  memorial  thereof  be  registered,  before 
the  registering  of  the  memorial  of  the  deed  or  conveyance,  judg- 
ment, statute,  or  recognizance,  under  which  such  subsequent 
purchaser  or  mortgagee,  plaintiff  or  cognizee,  shall  claim. 

Provided  that  if  any  judgment,  statute,  or  recognizance,  be 
registered  within  20  days  after  the  acknowledgment  or  signing 
thereof,  all  the  lands  that  the  defendants  or  cognizees  had  at  the 
time  of  such  acknowledgment  or  signing  shall  be  bound  thereby; 
and  the  registry  of  a  memorial  of  such  judgment,  statute,  or 
recognizance,  within  the  time  aforesaid,  shall  be  available,  to 
all  intents  and  purposes,  as  if  such  memorial  thereof  had  been 
entered  in  the  said  register  office  on  the  day  of  the  signing  or 
acknowledgment  of  such  judgment,  statute,  or  recognizance. 
Execution  upon        ^7.  Where   the   money  borrowed  on  the  security  of  a  statute 

a  statute  or  re- 

cognizance.  merchant,  statute  staple,  or  recognizance,  is  not  paid,  the  cog- 
nizee or  creditor  is  entitled  to  a  writ  of  execution,  by  which  the 
lands  of  the  debtor  are  delivered  to  him  upon  a  reasonable  extent ; 


33. 
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that  is,  upon  a  reasonable  valuation,  to  be  made  by  a  jury,  upon 
a  writ  of  extendi  facias,  with  this  difference,  that  upon  a  statute 
merchant  the  sheriff  may  deliver  the  lands  to  the  cognizee  imme- 
diately. But  upon  a  statute  staple  or  recognizance  the  sheriff 
must  first  seize  the  lands  into  the  King's  hands,  and  then  the 
cognizee  must  have  a  liberate  to  oet  them.  So  that,  in  this  re- 
spect,  a  statute  merchant  is  preferable  to  a  statute  staple  or  re- 
cognizance. 

38.  Even  lands   purchased  after   the  acknowledgment  of  a  Winch.  83. 
statute  or  recognizance  are  bound  by  it  ;  and  execution  may  be 

had  against  the  heir  of  the  cognizor  and  the  terretenants.     And  Hal-ben's  case, 
if  the  cognizee  only  takes  part  of  the  lands,  it  will  be  good ;  for 
he  may  dispense  with  the  rigour  of  the  law,  if  he  pleases. 

39.  If  the  debtor  sells  all  or  any  part  of  his  lauds,  after  he  2  Roll.  Ab. 
has  acknowledged  a  statute  or  recognizance,  still  the  cognizor 

may  extend  them,  by  the  words  of  the  statute  ;  for  otherwise  it 
would  be  in  the  power  of  the  cognizor,  by  his  alienation,  to  frus- 
trate the  security. 

40.  Where  the   coonizor,  after  the  acknowledgment  of  the  3  Hep.  12.  b. 
statute,  conveys  his  lands  to  several  persons,  the  cognizee  must 

then  sue  out  execution  of  all  the  lands  ;  for  it  would  be  unrea- 
sonable to  load  one  of  the  purchasers  only  with  the  whole  debt, 
when  the  burthen  ought  to  be  equally  distributed  on  all :  there- 
fore the  person  grieved  may  relieve  himself. 

41 .  An  alien  friend  merchant  may  extend  lands  upon  a  statute,  Dyer,  2  b.  pi.  8. 
which  the  King  shall   not  have  upon  office,  and   for  which  the 
merchant  shall  have  an  assise,  in  case  of  ouster  :  for  the  main 

end  and  design  of  the  statute  merchant  and  statute  staple  was 
to  promote  and  encourage  trade,  by  providing  a  sure  and  speedy 
remedy  for  merchant  strangers,  as  well  as  natives,  to  recover 
their  debts. 

42.  By  the  stat.  8  Geo.  1.  c.  25.  s.  3.  it  is  enacted,  That  the 
prosecutor  of  every  recognizance  shall,  at  the  time  of  suing  out  a 
writ  of  extent  thereon,  deliver  in  to  the  officer  a  note  in  writing^ 
testifying  the  value  of  the  damages  intende  to  be  extended  or 
levied  thereon. 

43.  By  the  4th  section  of  this  statute,  it  is  provided,  that  in 
case  it  shall  be  made  appear  to  the  Court  of  Chancery,  that  suf- 
ficient has  not  been  levied  to  satisfy  a  recognizance,  or  that  any 
omission,  error,  or  mistake,  has  happened  in  making,  suing  out, 
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executing,  or  returning  any  writs  or  process  thereon ;  then  and  in 
such  case  the  Court  of  Chancery  may  award  one  or  more  re- 
extents  for  the  satisfying  the  same. 

Execution  upon       44    Where  a  debt  secured  by  a  judgment  is  unpaid,  the  cre- 

a  judgment.  J        J        °  ' 

Ante,  s.  18.        ditor  may  sue  out  a  writ  of  elegit,  upon  which  the  sheriff  is  to 

590  b*        impanel  a  jury,   who  are  to  make  enquiry  of  all  the   goods  and 

chattels  of  the  debtor,  and  to  appiaise  the  same ;  also  to  enquire 

as  to  his  lands  and  tenements,  and  upon  such  inquisition  to  set 

out  and  deliver  a  moiety  of  the  lands  to  the  plaintiff,  by  metes 

and  bounds. 

Putten w.Pen-         45.  If  the  sheriff  delivers  more  than  a  moiety  of  the  debtor's 

beck,  1  Salk.  J 

563.  land,  and  this  appears  upon  the   return,  the  execution  is  totally 

void.  For  the  sheriff  has  only  a  circumscribed  authority  which 
he  cannot  exceed  ;  so  that  what  is  extended  beyond  a  moiety, 
being  without  authority,  and  there  being  no  possibility  of  sepa- 
rating it  from  the  rest,  the  whole  is  void,  as  if  nothing  had  been 

P.  453.  extended.     Carthew,  in  his  report  of  this  case,  makes  Lord  Holt 

say,  that  the  inquisition  is  not  void,  but  voidable  only  by  writ  of 
error,  or  by  an  audita  querela. 

Giib.  Ex.56.  4(3^  Although  no  more  than  a  moiety  of  the  lands  of  a  debtor 

Hard.  23.  "  / 

can  be  taken  by  an  elegit;  yet  if  two  judgments  are  obtained  by 

the   same  person,  he  may  extend   both  moieties,  which  will  be 

Huyi  0.  Cogan,  good.     But  if  A.  and  13.  recover  severally  against  C,  and  A.  sues 

Cio.  Eliz.  482.      to  ,  .  .  . 

out  an  elegit,  and  has  a  moiety  of  the  lands  delivered  to  him,  and 
then  13.  sues  out  an  elegit,  he  can  only  have  a  moiety  of  the  lands 
which  remain,  not  the  whole. 

47.  It  was  formerly  held  by  some,   that  upon  an   elegit  the 
sheriff  was  obliged  to  deliver  a  moiety  of  each   particular  farm 

Derma.  and  tenement.     But  in  a  modern  case  the  Court  of  King's  Bench 

Abingdon,  i  •        1     1  1  i      1  1  i        i 

Doug.  473.         determined  that  the  return  was  good,  though  separate  lands  were 
Durrant'  extended ;  provided  it  did   not  appear  that  they  amounted  in 

1  Barn.  &  Aid.  value  to  more  than  a  moiety  of  the  whole  ;  for  otherwise  not  only 
a  moiety  of  every  farm  and  tenement,  but  even  a  moiety  of  every 
close  and  field,  must  be  delivered  to  the  creditor.  Nor  could  the 
writ  be  executed  according  to  this  idea,  but  by  delivering  an 
undivided  moiety ;  which  was  entirely  contrary  to  the  meaning 
of  the  statute,  for  the  moiety  to  be  extended  must  be  set  out  by 
metes  and  bounds. 

48.  Lands  purchased  after  the  obtaining  of  a  judgment  may 
be  taken  upon  a  writ  of  elegit ;  and  it  is  laid  down  in  1  Roll.  Ab. 
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892,  pi.  14  and  16,  that  execution  may  be  sued  of  any  land 
which  the  debtor  had  by  purchase  after  the  judgment,  though  he  21'.  Wms.492. 
had  aliened  it  before  execution.  So  that  a  judgment  binds  all 
lands  whereof  the  debtor  was  seised  at  the  time  when  the  judg- 
ment was  entered,  or  which  he  afterwards  acquires;  and  no  2  Inst.  396. 
subsequent  act  of  his,  not  even  an  alienation,  for  a  valuable 
consideration,  to  a  purchaser,  without  notice  of  the  judgment, 
will  avoid  it. 

49.  It  should,    however,  be  observed,   that  any  alienation  of 
the  legal  estate,  prior  to  the  acknowledgment  of  a  judgment,  is 

good  against  it:  even  an  alienation  in  equity  will  suffice.     Thus  Finch  v. 
Lord  Cowper  has  said,  that  articles  made  for  a  valuable  conside-   ]  p.  Wms.277. 
ration,  and  the  money  paid,   will  in  equity  bind  the  estate,  and 
prevail   against   any   judgment    creditor,    mesne   between    the 
articles  and  the  conveyance. 

50.  No  execution  can  be  sued  against  the  heir,  upon  a  re-  l  Inst.  290.  a. 
cognizance  or  judgment,  during  his  minority.  And  where  a  3  Comm.  421. 
year  and  a  day  have  elapsed,   from  the  entry  of  the  judgment, 

the  Court  concludes,  prima  facie,  that  the  judgment  is  satisfied  ; 
but  will  grant  a  writ  of  scire  facias  for  the  defendant  to  shew 
cause  why  the  judgment  should  not  be  revived. 

51.  Lord  Coke  says,  the  King,  by  his  prerogative,  is  to  be  Priority  of  the 

.  ii  •  crown  i- " 

preferred  in  payment  of  his  duty  or  debt,  before  any  subject,  cutions 
although  the  King's  duty  or  debt  be  the  later.  And  thereupon 
the  law  gave  the  King  remedy  by  writ  of  protection  to  protect 
his  debtor,  that  he  should  not  be  sued  or  attached,  until  he  paid 
the  King's  debt.  But  hereof  grew  some  inconvenience,  for  to 
delay  other  persons  of  their  suits,  the  King's  debts  were  more 
slowly  paid  ;  for  remedy  thereof  it  was  enacted  by  the  statute 
25  Edw.  3.  c.  19.  that  the  other  creditors  may  have  their  ac- 
tions against  the  King's  debtor,  and  proceed  to  judgment,  but 
not  to  execution. 

52.  Lord  Chief  Baron  Gilbert  says,  if  the  king's  debt  be  prior  Gab.  Ex.  91 
upon  record,  it  binds  the  lands  of  the  debtor,  into  whose  hands 
soever  they  come,  because  it  is  in  the  nature  of  an  original  feudal  Tit-  1-s- ti9 
charge  on  the  land ;  and  therefore  must  subject  every  one  who 
claims  under  it.  But  if  the  land  were  aliened  in  the  whole,  or 
in  part,  before  the  debt  contracted,  such  alienee  claiming  prior 
to  the  charge  would  not  be  subject  to  it. 

53.  If  the  subject's  debt  be  by  statute  or  judgment,  prior  to  idem. 

VOL.  II.  E 


crown  in  exe- 
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the  king's  debt,  and  the  king  extends  the  land  first,  the  subject 
shall  not,  by  any  after  extent,  take  them  out  of  his  hands.  But 
if  such  judgment  be  extended,  and  the  subject  has  the  possession 
delivered  to  him  by  a  liberate,  he  shall  hold  it  discharged  from 
the  king's  debt.  If  the  king's  debt  comes  before  the  possession 
by  liberate,  the  king's  extent  shall  be  preferred;  and  the  subject 
must  wait  till  the  king's  debt  is  satisfied. 

54.  The  reason  of  the  difference  is,  because  the  king's  debt  is 
in  the  nature  of  a  feudal  charge,  which  if  it  comes  on  the  lands, 
before  the  property  of  them  is  altered,  it  seises  on  them,  as  it 
might  have  done  for  the  original  service  at  first  imposed.  But 
if  there  had  been  a  lawful  alienation  before  such  debt,  there  it  is 
not  the  feud  of  the  tenant ;  therefore  such  charge  cannot  affect 
it;  so  that  if  there  be  a  precedent  judgment  or  statute,  and  a 
liberate  pursuant,  before  the  king's  extent  comes  down  ;  there  it 
cannot  charge  the  lands,  because  the  property  is  altered  by  the 
extent  of  the  subject,  which  relates  to  the  time  when  the  judg- 
ment was  given,  or  statute  staple  acknowledged  ;  for  the  extent 
and  liberate  of  the  subject  was  only  executing  such  judgment  or 
statute  on  the  land.  The  execution  was  relative  to  that  judg- 
ment, which  was  prior  to  the  king's  charge :  so  there  was  a 
complete  alteration  of  property,  prior  to  the  king's  charge,  and 
before  the  extent  came  down. 

him,.  55.  If  the  king's  extent  had  come  before  the  liberate,  he  had 

charged  the  lands  whilst  it  was  in  the  hands  of  his  debtor,  and 
then  his  charge  would  be  satisfied,  as  if  it  had  been  in  the  first 
feudal  donation  :  for  nothing  can  hinder  the  king's  charge,  but 
what  amounts  to  a  precedent  alienation  ;  but  so  far  as  there  is  a 
precedent  alienation,  they  are  not  the  lands  of  his  debtor  ;  a 
liberate  in  pursuance  of  a  preceding  judgment  amounting  to  an 
alienation  of  the  land,  before  it  becomes  charged  to  the  king. 

idem.  5C.  The  lien  upon  the  lands  by  the  subject's  debt  came  in  by 

the  statute  of  Westminster  2.  Before  that  a  judgment  did  not 
bind  the  land.  But  the  king's  debt  bound  the  land  before  that 
statute ;  and  as  that  statute  did  not  touch  the  prerogative, 
therefore  the  king  has  a  power  to  levy  upon  the  lands,  notwith- 
standing the  preceding  lien  by  judgment:  therefore  the  king 
may  seise  lands  that  are  bound  by  a  preceding  judgment,  whilst 
the  lands  are  in  the  custody  of  the  law,  on  the  elegit  or  extent ; 
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and  before  they  are  actually  delivered  out  to  the  creditor,  by  the 
liberate,  as  a  satisfaction  for  his  debt.  But  when  they  were  ac- 
tually delivered  out  to  the  creditor  by  the  liberate,  they  then  no 
longer  belonged  to  the  debtor,  since  the  king's  writ  had  delivered 
them  over,  for  satisfaction  of  a  debt  that  was  prior  to  the  king's  ; 
for  the  creditor  did  not  take  them  under  the  burthen  of  the 
king's  debt,  because  his  lien  was  antecedent  to  the  king's  debt.   Curson 

A        1     •  1    •  1  1         1  1  •'  I'''1"'-  239. 

And  it  were  repugnant  to  construe  him   to  take  the  land,  sub  41,1.10. 
onerc  of  the  king's  debt,  when  he  took  in  satisfaction  of  a  debt 
precedent. 

57.  By  the  statute  33  Hen.  8.  c.  39.  §  74.,  it  is  enacted,  that 
where  any  suit  is  commenced,  or  any  process  awarded  for  the 
king,  for  the  recovery  of  any  of  his  debts ;  the  same  suit  and 
process  shall  be  preferred  before  the  suit  of  any  person  or  per- 
sons. And  that  the  king,  his  heirs  or  successors,  shall  have  first 
execution  against  any  defendant  or  defendants,  of  and  for  his 
said  debts,  before  any  other  person  or  persons ;  so  always  that 
the  king's  suit  be  taken  and  commenced,  or  process  awarded  for 
the  said  debt,  at  the  king's  suit,  before  judgment  given  for  the 
said  other  person  or  persons. 

58.  This  statute  is  not  confined  in  its  operation  to  bond  debts 
only ;  but  extends  to  all  debts  and  executions  at  the  suit  of  the 

king.     It  is  however  held  to  be  restrictive  on  the  old  prerogative  ;  Cecil's  case, 
for  the  words  "  So  always  that  the  king's  suit,  &c."  make  a  con- 
dition precedent.     Hence  therefore  a  judgment  and  execution  by 
elegit,  before  any  suit  or  process  commenced  by  the  king,  shall  Attorney- 

0    '  J  r  ...  General  v. 

be  preferred  to  the  extent  of  the  king,  issuing  on  a  bond  debt,  Andrew, 

.  .  •  Hard.  23. 

bearing  date  before  the  subject's  judgment,  and  assigned  to  the 

king  before  the  subject's  execution. 

59.  All  estates  in  fee  simple  in  possession  may  be  extended  What  may  be 

,  .  c     7  i        extended. 

on  a  statute  or  recognizance,  or  taken  by  writ  or  elegit,  as  also 

all  estates  in  reversion  expectant  on  leases  for  lives  or  years. 

And  in  the  case  of  an  elegit,  the  plaintiff  shall  have  a  moiety  of 

the  reversion,  and  a  moiety  of  the  rent.     Thus  it  was  resolved  in  Campbell's 

10  Jac.  that  if  a  person  leases  for  years,  rendering  rent ;  the  re-  i^n.  Ab.89-1. 

version  may  be  extended  upon  an  elegit,  during  the  lease;  and 

the  tenant  by  elegit  shall  have  a  moiety  of  the  rent. 

60.  An  estate  tail  may  be  extended,  during  the  life  of  the  Ashbumham 

...  n.  St.  John, 

tenant  in  tail.     But  if  execution  be  sued  out  against  the  issue,  Cro.  Jac.  85. 


i.  J 
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upon  a  statute  or  judgment  acknowledged  by  the  ancestor,  the 
issue  may  avoid  it  by  assise,  or  writ  of  audita  querela  ;  because 
a  tenant  in  tail  can  only  charge  his  estate  during  his  life. 

61.  A  lent  charge  may  be  extended  on  an  elegit;  for  the  land 
being  made  subject  to  the  execution,  includes  every  thing  issuing 
out  of  it.  And  in  this  case  the  party  may  distrain  and  avow, 
though  the  tenant  never  attorned  ;  for  the  law,  creating  his  estate, 
gives  him  all  means  necessary  for  the  enjoyment  of  it. 

62.  Lands  held  in  ancient  demesne  may  be  extended  by  elegit, 
because  the  title  of  the  land  is  not  directly  put  in  plea  in  the 
king's  courts.  This  doctrine  appears  to  have  been  established 
in  a  case  reported  by  Chief  Justice  llobart:  but  has  been  denied 
in  some  other  cases. 

63.  The  sheriff  may,  upon  a  writ  of  elegit,  either  extend  a 
term  for  years,  that  is,  deliver  a  moiety  thereof  to  the  coonizee, 
or  sell  the  whole  term,  as  a  part  of  the  personal  estate,  to  the 
plaintiff,  at  a  gross  sum,  appraised  and  settled  by  a  jury. 

64.  If  the  defendant  tenders  the  money  at  the  time  of  the  ap- 
praisement, and  before  the  delivery  of  the  term,  or  even  after  in 
court,  the  term  is  saved.  And  if  it  be  delivered  after,  the  de- 
fendant is  entitled  to  a  writ  of  audita  querela.  If  no  such  tender 
be  made,  the  property  is  altered  by  the  delivery  of  the  sheriff; 
and  the  plaintiff  may  either  keep  or  dispose  of  it,  without  being 
accountable  for  the  profits.  If  the  term  be  extended  at  an  an- 
nual, and  not  a  gross  value,  the  plaintiff  is  accountable  for  the 
profits.  And  if  he  receives  the  debt  out  of  the  term,  before  it 
expires,  the  defendant  shall  be  restored  to  the  term  itself. 

65.  Lord  Hardwicke  has  said,  that  where  an  execution  by 
elegit  ox  fieri  facias  is  lodged  in  a  sheriff's  hands,  it  binds  goods 
from  that  time,  except  in  the  case  of  the  crown ;  and  a  leasehold 
estate  is  also  affected  from  that  time.  If  the  debtor,  subsequent 
to  this,  makes  an  assignment  of  the  leasehold  estate,  the  judg- 
ment creditor  need  not  bring  a  suit  in  ejectment,  to  come  at  the 
leasehold  estate,  by  setting  aside  the  assignment ;  but  may  pro- 
ceed at  law  to  sell  the  term  ;  and  the  vendee,  who  is  generally  a 
friend  of  the  plaintiff,  will  be  entitled  at  law  to  the  possession, 
notwithstanding  such  assignment. 

66.  It  is  enacted  by  the  16th  section  of  the  statute  of 
Frauds — "  That  no  writ  off  eri  facias,  or  other  writ  of  execution, 
shall  bind  the  property  of  the  goods  of  the  person  against  whom 
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such  writ  of  execution  is  sued  forth,  but  from  the  time  that 
such  writ  shall  be  delivered  to  the  sheriff,  &c.  to  be  executed. 
And  lor  the  better  manifestation  of  the  said  time,  the  sheriff,  &c. 
shall,  upon  the  receipt  of  any  such  writ,  endorse  upon  the  back 
thereof  the  day  of  the  month  and  year,  whereon  he  or  they 
received  the  same." 

67.  In  consequence  of  this  statute  it  has  been  generally  held 
that  if  a  term  for  years  be  assigned  to  a  bona  fide  purchaser,  be- 
fore execution  is  actually  sued  out,  and  delivered  to  the  sheriff, 

it  cannot  afterwards  be  taken  by  a  creditor.     But  this  doctrine  Riggeon 
has  been  doubted  by  the  late  Mr.  Serjeant  Hill,  who  appears  to  Su^'l  Vend. 
have  been  of  opinion  that  the  reasoning-  deduced  from  the  case  c.l6.B.4.div.2. 
of  an  execution  by  fieri  facias  did  not  apply  to  a  writ  of  e/egz*4  ; 
and  that  the  statute  of  Frauds  had  not  altered  the  law,  with 
respect  to  an  elegit. 

68.  It  has  been  already  stated  that  by  the  statute  of  Frauds,  Trust  estates. 
trust  estates  of  freehold  may  be  taken  in  execution  on  an  elegit 

for  the  debts  of  the  cestui  que  trust ;  but  that  if  a  trustee  has 
conveyed  the  lands,  by  the  direction  of  the  cestui  que  trust,  be- 
fore execution  sued,  though  he  was  seised  in  trust  for  the  debtor, 
at  the  time  of  the  judgment,  the  lands  cannot  be  taken  in  execu- 
tion :  for  the  words  of  the  statute  are, — "  at  the  time  of  the  said 
execution  sued,"  which  refer  to  the  seisin  of  the  trustee. 

69.  This  doctrine  appears  to  have  been  settled  in  the  following 
case  : 

H.  Chamberlain  being  cestui  que  trust  in  fee  of  lands,  J.  Board-  Hunt  v.  Coles, 
man,  the  lessor  of  the  plaintiff',  recovered  a  judgment  against  SeeDoew. 
him  for  160/.     Chamberlain   borrowed  600/.  of  the  defendant  ^fl1 !',  4rft, 

liarA  Aid. G84. 

Coles ;  and  for  securing  that  sum,  the  trustee  of  the  legal  estate, 
by  the  direction  of  Chamberlain,  mortgaged  the  premises  to 
Coles  for  500  years.  Boardman  took  out  execution  by  writ  of 
elegit:  the  sheriff,  after  an  inquisition,  by  which  it  was  found 
that  Chamberlain  was  seised  in  fee,  extended  one  moiety,  and 
delivered  it  to  the  lessor  of  the  plaintiff.  The  doubt  was  whe- 
ther he  had  any  title  by  the  statute  of  Frauds  ;  after  argument 
by  Comyns  and  Sir  C.  Phipps,  it  was  determined  by  Mr.  Jus- 
tice Tracey  that  the  execution  was  not  good  ;  for  the  words, 
"  at  the  time  of  the  said  execution  sued,"  refer  to  the  seisin  of 
the  trustee.  Therefore  if  the  trustee  had  conveyed  the  land, 
before  the   execution  sued,  though  he  was  seised    in  trust  for 


54  Title  XIV.  Estate  by  Statute  Merchant,  &e.  s  09—77. 

the  defendant,  at  the  time  of  the  judgment,   the  lands  could 
not  be  taken  in  execution. 

Sir  Edward  Northey  said,  that  since  the  act,  such  construction 
had  been  thought  agreeable  to  the  statute;  though  he  did  not 
know  that  it  ever  had  been  judicially  determined.  A  case  was 
mentioned  by  Mr.  Justice  Tracey,  from  Serjeant  Cheshire's 
notes,  where  this  opinion  seemed  to  be  allowed  by  Lord  Trevor, 
and  not  contradicted  by  the  Court. 
Tit.  Execution,       70.  It  is  also  observable,  that  Lord  Chief  Baron  Comyns,  who 

c.  14. 

argued  and  reported  this  case,  states  the  law  accordingly  in  his 
Digest ;  where,  after  mentioning  several  things  not  liable  to 
execution,  he  says,  "  Nor  since  the  statute  29  Cha.  2.  c.  3., 
lands  which  the  trustee  has  aliened  before  execution;  for  they 
are  not  bound  by  the  judgment." 
What  is  not  71.  There  are  several  kinds  of  real  property  which  are  not  lia- 

liable  to  an  ... 

extent.  ble   to  an  extent  under  a  statute,  recognizance,  or  judgment. 

Thus  an  advowson  in  gross  cannot  be  extended  on  an  e/e<>U  for 
lit.  21.  reasons  which  will  be  given  in  a  subsequent  Title. 

Jenk.  207.  72.  A  writ  of  elegit  does  not  lie  of  the  glebe  belonging  to  a 

parsonage,  or  vicarage,  or  of  the  churchyard  ;  for  each  of  these 

are,  solum  Deo  consecratum. 

73.  An  estate  in  joint-tenancy  cannot  be  extended,  after  the 

death  of  the  joint-tenant,  who   acknowledged  the  judgment ; 

Tit.  IB.  c.  1.         ,  .  .  ,  ,     , 

Tit.  19  &  20.      but  an  estate  in  coparcenary  or  in  common  may  be  extended. 
Scott  r.  sdio-         74.  It  has  been  held  in  a  modern  case,  that  a  mere  equitable 

ley,  8  East.  .  . 

467.  interest  in  a  term  tor  years  cannot  be  extended,  nor  is  an  equity 

lit.  15.  c.  3.       of  redemption  extendible. 

IP.  Wms.  278.       75.  If  a  trustee  acknowledges  a  judgment  or  statute,  though 

at  law,  these  are  liens  upon  the  estate ;  yet,  in  equity,  they  will 

not  affect  it,  because  a  judgment  is  only  a  general  security,  not 

a  specific  lien  on  the  estate. 
Tit.  10.  c  3.  7().  It  has  been  already  stated  that  the  statute  of  Westm.  2., 

which  gives  the  writ  of  elegit,  does  not  extend  to  copyholds; 

for  if  it  did,  the  lord   might  have  a  tenant  brought  upon  him, 

without  his  admittance  or  consent. 
Hum  ..states  77.  Upon  the  entry  of  the  coonizee  into  the  lands  extended, 

are  only  chat-  .  r  J  o 

tels.  he  is  called  tenant  by  statute  merchant,  statute  staple,  or  etegii  ; 

2  _HL^  39*g*'  and  although  the  estates  thus  acquired  are  uncertain,  as  to  their 
duration,  being  determinable  only  on  payment  of  the  debt,  and 
that    persons   holding  such  estates  shall  have   the  same   renie- 
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dy,  by  assise,  as  freeholders,  yet  they  are  but  chattels  which  vest 
in  executors  or  administrators. 

78.  Persons  holding  estates  of  this  kind  are  punishable  for  Filz.  N.  15. 

,  „  ,  •  ,    58  II. 

waste  by  writ  of  waste,  (a)  or  by  an  action  ot  account;  in  wnicn 

case  the  debtor  shall  have  a  venire  facias  ad  computandum  for  the 

waste,  and  recover  damages  for  the  surplus. 

79.  It  was  formerly  held  that  these  estates,  like  terms  for 
years,  might  be  barred  by  a  recovery,  suffered  by  the  persons 
who   had  the  freehold  :  but  they  are  protected  by  the  statute 

27  Hen.  8.  c.  15.  from  the  effects  of  a  recovery  of  the  freehold.      Tit.  36 

80.  The  estates  acquired  by  the  execution  of  a  statute,  recog-  ^Uk\  ]>e  0X(:" 

1  J  cuted  by  entry. 

nizance,  or  elegit,  must  be  executed  by  an  actual  entry  of  the 
cognizee;  for  till  entry  he  has  but  a  bare  right,  which  is  not 
assignable ;  so  that  although  he  should  release  all  his  right  to 
the  land,  yet  he  may  extend  it  after.  All  he  acquires  is  a  lien 
on  the  land  ;  but  it  is  not  certain  whether  he  will  ever  make  use 
of  it ;  for  he  may  recover  the  debt  out  of  the  goods  of  the  cogni- 
zor  by  a  scire  facias,  or  take  his  body ;  and  then,  during  the 
debtor's  life,  he  can  have  no  execution. 

81.  Upon  the  death  of  the  cognizee  of  a  statute  his  adminis-  J!™1™.111 '  • 

1  °  Woodford, 

trator   sued  out  an  extent;  and  the  liberate  being  returned,  he  4 Mod. 48. 
assigned  over  the  lands  without  making  an  actual  entry  :  the 
question  was,  whether  the  assignment  was  good  or  not. 

It  was  determined  that  the  assignment  was  void  ;  for  by  the 
return  of  the  liberate  he  had  accepted  of  the  possession,  and  was 
estopped  to  say  the  contrary.  Then  when  the  owner  still  con- 
nued  in  possession,  it  turned  the  possession  which  the  adminis- 
tor  had  accepted  by  the  liberate  to  a  mere  right,  which  was  not 
assignable.  Nor  was  it  like  an  interesse  termini,  which  the  lessee  Tit.  8.  c.  I. 
might  assign  over  before  entry ;  because  in  that  case  the  lessor 
is  the  principal  agent,  and  has  done  every  thing  on  his  part  to 
transfer  an  interest  to  the  lessee,  which  he  may  execute  at 
pleasure. 

82.  The  sheriff  does  not  now,  as  formerly,  on  a  wri*  of  elegit,  Saund.R.69.c 
deliver  actual,  but  only  legal  possession  of  a  moiety  of  the  lands. 

In  order  to  obtain  possession,  the  plaintiff  must  enter ;  or,  if 
prevented  from  taking  possession  by  entry,  he  must  proceed  by 
ejectment ;  in  which  he  is  obliged  not  only  to  prove  the  judgment, 

(a)  [Abolished  after  the  31st  day  of  December,  1834,  by  stat.3  ,\  1  Vt  ill.  -I.e.  27. 
s.  36.     See  also  ss.  37,  38.] 
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and  by  the  judgment  roll,  that  an  elegit  issued,  and  was  re- 
turned ;  but  must  also  prove  the  writ  of  elegit  by  a  copy  thereof, 
as  well  as  the  inquisition  that  was  taken  thereon. 

83.  Where  a  plaintiff  in  ejectment  claims  under  an  elegit,  and 
there  is  a  person  in  possession,  under  a  lease  made  prior  to  the  judg- 
ment, upon  which  the  elegit  was  sued  out,  he  cannot  recover. 

i>  <      Whar-  84.   In  ejectment  the  plaintiff  claimed  under  an  elegit  against 

one  Wharton  :  an  objection  was  taken  at  the  trial  by  the  de- 
fendants, that  the  tenant  in  possession  enjoyed  under  a  lease 
granted  to  him  by  Wharton,  prior  to  the  date  of  the  plaintiff's 
judgment ;  therefore  that  the  plaintiff  could  not  succeed  in  this 
ejectment.  To  this  it  was  answered,  on  the  part  of  the  lessor  of 
the  plaintiff,  that  he  had  given  the  tenant  notice  he  did  not 
mean  to  disturb  his  possession,  his  object  being  only  to  get  into 
the  receipt  of  the  rents  and  profits  of  the  estate  ;  and  that  the 
defendants  ought,  therefore,  not  to  be  permitted  to  set  up  this 
objection. 

Mr.  Justice  Lawrence,  before  whom  the  cause  was  tried,  was 
of  opinion  that  the  party  who  had  the  legal  estate  must  prevail  in 

Tit.  12.  c.  3.  an  ejectment;  and  that  as  the  tenant's  title  accrued  prior  to  that 
of  the  lessor  of  the  plaintiff,  the  latter  could  not  succeed  in  this 
ejectment.     The  Court  of  King's  Bench  was  of  the  same  opinion. 

Campbell's  85.  It  has,  however,  been  already  stated,  that  where  there  are 

c!.S,e.'  c  r.o  subsisting  leases  made  prior  to  the  signing  of  a  judgment,  the 

tttli(   ,    S»    KJJ»  O  A  CJ  CJ  O  *-» 

cognizee  may  extend  a  moiety  of  the  reversion,  and  of  the  rent, 
upon  his  elegit ;  and  after  such  extent  he  may,  by  the  usual 
process  of  ejectment,  have  all  such  remedies  to  recover  a  moiety 
of  the  rent,  as  the  cognizor  himself  might  have  had  for  the  whole 
before  the  extent,  or  will  have  after  it  for  the  other  moiety. 
Remedies  86.  The  statute  13  Edw.  1.  gave  to  tenants  by  statute  mer- 

chant a  writ  of  novel  disseisin,  (a)  in  case  their  possession  was  dis- 
turbed :  but  if  the  eviction  was  upon  good  title,  the  cognizee  had 
no  further  remedy. 

87.  The  statute  of  the  staple  also  gives  the  creditor,  if  ousted 
of  the  lands  taken  in  execution,  a  means  of  recovering  them  by 
writ  of  novel  disseisin;  and  by  the  statute  23  Hen.  8.  c.  6.  s  9., 
persons  having  execution  of  lands  by  reason  of  a  recognizance, 
in  the  nature  of  a  statute  staple,  their  executors,  administrators, 

(o)  Abolished  by  stat.  3  &  4  Will.  4.  c.  27.  ss.  36,  37,  33. 


upon  eviction. 
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or  assigns,  where  they  are  disseised,  shall  have  like  remedy  as 
persons  having  execution  on  a  statute  staple. 

88.  The  statute  of  Westm.  2.  c.  18.  gives  the  tenant  by  elegit 
a  writ  of  novel  disseisin,  if  ejected  ;  and  after  a  writ  of  re-dis- 
seisin if  need  be.      Lord  Coke  observes,  that  his  executors  and  2  Inst.  397. 
administrators  shall  have  the  same  remedy,  by  the  equity  of  the 

act,  as  also  the  executors  and  administrators  of  tenants  by  statute 
merchant  and  statute  staple. 

89.  By  the  common  law,  after  a  full  and  perfect  execution   iinst.290.  a 
had,  by  extent  returned,  and   entered  on   record,  the  cognizee 

could  have  no  new  extent  on  the  effects  of  the  cognizor ;  because 
there  was  once  satisfaction  given  to  the  creditor,  on  record, 
though  the  lands  had  been  recovered  from  him  before  he  had 
levied  his  debt. 

90.  This  doctrine  was  altered  by  the  statute  32  Hen.  8.  c.  5. 
by  which  it  is  enacted,  That  if  after  any  lands  be  delivered  in 
execution  on  just  cause,  they  shall  be  recovered,  divested,  taken, 
or  evicted  out  of  or  from  the  possession  of  any  such  person,  See. 
before  such  times  as  the  said  tenants  by  execution,  their  executors 
or  assigns,  shall  have  fully  levied  their  debt  and  damages,  for 
which  the  said  lands,  &c.  were  taken  in  execution ;  then  every 
such  recoveror,  obligee,  and  cognizee,  shall  have  a  scire  facias 
out  of  the  same  court  from  whence  the  former  execution  pro- 
ceeded, against  the  person  or  persons  on  whom  the  former  exe- 
cution was  pursued,  their  heirs,  executors  or  assigns,  to  have 
execution  of  other  lands,  &c.  liable  and  to  be  taken  in  execution, 
for  the  residue  of  the  debt  and  damages. 

91.  Lord  Coke  has  laid  down  the  following  rules  for  the  con-  l  Inst.  289.  b. 

...  11  Vin.Ab.32. 

struction  ot  this  statute. 

First,  Where  the  tenant  by  execution  has  a  remedy  given  him 
by  law,  after  eviction,  there  the  statute  extends  not:  for  the  act 
says,  by  reason  whereof  the  said  recoverors,  obligees,  and  cogni- 
zees,  have  been  clearly  set  without  remedy,  &c.  For  the  body 
refers  to  the  preamble  ;  and  the  party  ought  not  to  have  double 
satisfaction,  one  by  the  former  laws,  and  another  by  this  statute. 
Therefore  if  part  of  the  land  be  evicted  from  the  tenant  by  exe- 
cution, this  statute  does  not  extend  to  it ;  because  he  shall  hold 
the  residue  till  he  is  fully  satisfied  :  if  all  be  evicted,  saving  one 
acre,  he  must  be  contented  to  hold  that  ;  for  he  can  have  no  new 
execution  upon  this  statute. 
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In  the  case  of  recognizances  this  inconvenience  seems  to  be 
Ante,  s.  42.        removed  by  the  statute  8  Geo.  1.  c.  25.  §  4.  which  has  been 
already  stated. 

92.  Secondly,  If  a  man  be  bound  to  A.  in  a  statute  of  1,000/., 
and  by  a  latter  statute  to  B.  in  100/.,  B.  first  extends,  then  A. 
extends,  and  takes  the  lands  from  B.,  yet  B.  shall  have  no  aid 
of  the  statute  ;  because,  after  the  extent  of  A.,  B.  shall  re-enjoy 
the  land  by  force  of  his  former  execution. 

Thirdly,  If  the  wife  of  the  cognizor  recover  dower  against  the 
tenant  by  execution,  he  shall  hold  over,  ond  shall  have  no  aid  of 
this  statute. 

Fourthly,  If  a  man  puts  out  his  lessee  for  years,  or  disseises 
his  lessee  for  life ;  after  acknowledges  a  statute,  on  which  exe- 
cution is  sued  against  him;  and  the  lessees  re-enter ;  the  tenant 
by  execution,  after  the  leases  ended,  shall  hold  over,  and  have  no 
aid  of  this  statute. 

Fifthly,  This  statute  must  not  be  taken  literally,  but  according 
to  the  meaning.  Therefore  where  the  letter  is,  until  he,  &c.  or 
his  assigns  shall  fully  and  wholly  have  levied  the  whole  debt  or 
damages ;  if  he  hath  assigned  several  parcels  to  several  assig- 
nees, yet  all  these  shall  have  the  land,  but  till  the  whole  debt  be 
paid. 

Sixthly,  Where  the  words  are,  "  for  the  which  the  said  lands, 
8cc."  were  delivered  in  execution  ;  a  disseisor  conveys  lands  lo 
the  king,  who  grants  the  same  over  to  A.  and  his  heirs,  to  hold 
by  fealty  and  20/.  rent,  and  after  grants  the  seigniory  to  B. ; 
B.  acknowledges  a  statute,  and  execution  is  sued  of  the  seigniory. 
A.  dies  without  heir  :  the  cognizee  enters,  and  is  evicted  by  the 
disseisee.  He  shall  have  the  aid  of  this  statute,  yet  it  is  out  of 
the  letter  of  the  law  ;  for  the  seigniory  was  delivered  in  execu- 
tion, and  not  the  tenancy.  But  he  was  tenant  by  execution  of 
those  lands,  therefore  within  the  statute. 

Seventhly,  Where  the  words  are  "  delivered  and  taken  in 
execution,"  yet  if  after  the  liberate  the  cognizee  enter,  as  he  may, 
■so  as  the  land  is  never  delivered,  yet  he  is  within  the  remedy  of 
this  statute  ;  for  he  is  tenant  by  execution. 

Eighthly,  Where  the  statute  says,  u  Then  every  such  recoveror, 
obligee,  and  cognizee,  shall,  &c."  and  says  not,  their  executors, 
administrators,  or  assigns,  but  they  are  omitted  in  this  material 
place ;  yet,  by  a  benign  interpretation,  the  statute  shall  extend 
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to  them,  because  they  are  mentioned  in  the  next  precedent  clause 
of  the  eviction  ;  and  the  remedy  must,  by  construction,  be  ex- 
tended to  all  the  persons  that  appear  by  the  act  to  be  grieved. 

Ninthly,  When  the  statute  gives  a  scire  facias  out  of  the  same 
court,  &c.  if  the  record  be  removed  by  writ  of  error  into  another 
court,  and  there  affirmed,  the  tenant  by  execution,  that  is  evicted, 
shall  have  a  scire  I  arias,  by  the  equity  of  this  statute,  out  of  that 
court ;  because  the  scire  facias  must  be  grounded  upon  the 
record. 

Tenthly,  Where  the  statute  gives  the  scire  facias  against  such 
person  or  persons,  &c.  that  were  parties  to  the  first  execution, 
their  heirs,  executors,  or  assigns,  &c.  this  must  not  be  taken  so 
generally  as  the  letter  is.  For  if  the  first  execution  was  had 
against  a  purchaser,  &c.  so  as  nothing  was  liable  in  his  hands 
but  the  land  recovered  ;  if  this  land  be  evicted  from  tenant  by 
execution,  no  scire  facias  shall  be  awarded  against  him,  his  heirs, 
executors,  or  assigns.  If  he  had  other  lands  subject  to  the 
execution,  then  a  scire  facias  lies  against  him  or  his  assignees, 
not  against  his  executors.  Neither  in  that  case  can  he  have  a 
scire  facias  upon  this  statute  against  the  first  debtor  or  cognizor, 
because  it  gives  it  only  against  him,  &c.  that  was  party  to  the 
first  execution,  his  heirs,  executors,  or  assigns.  But  if  there  be 
several  assignees  of  several  parcels  of  land,  subject  to  the  exe- 
cution, one  scire  facias  upon  the  statute  shall  lie  against  all  of 
them. 

93.  As  to  the  duration  of  these  estates,   the  law  allows  the  How  ion-  they 

-  t         L        maJ  endure. 

creditor  to  hold  them  until  he  has  received  all  his  debt.  In  the 
case  of  a  statute,  the  creditor  is  also  entitled  to  costs ;  and  as 
the  sheriff  is  directed  to  make  a  reasonable  extent  of  the  land,  it 
follows  that  upon  a  computation  of  the  debt,  and  the  value  of 
the  lands,  it  may  be  easily  known  how  long  the  extent  may  con- 
tinue, and  at  what  time  the  debtor  will  be  entitled  to  have  his 
land  again. 

94.  In  the  case  of  any  disseisin  or  interruption  by  a  stranger,  4  Rep.  82.  a. 
the  coonizee  shall  not  hold  over  the  time  of  the  extent,  but  is  to 

have  satisfaction  for  the  injury  done  him  from  such  stranger.  If 
the  cognizee  himself  gives  the  tenant  by  statute  or  elegit  any 
interruption,  or  prevents  him  from  taking  the  profits,  there  the 
tenant  may  either  hold  over,  or  bring  an  action  against  the 
cognizor.     For  as  in  the  first  case  it  would  be  unreasonable  to 


Idem. 
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punish  the  cognizor  for  the  act  of  a  stranger,  by  keeping  him  out 
of  his  lands  ;  so  in  the  last  case  it  would  be  equally  unreasonable 
to  permit  the  cognizor,  by  any  act  of  his  own,  to  turn  the  cog- 
nizee  out  of  the  land,  before  he  had  received  his  debt. 

95.  If  the  tenant  by  statute  or  elegit  suffers  the  land  to  lie 
waste,  or  neglects  to  levy  the  debt  out  of  it,  these  being  his  own 
acts,  it  is  but  reasonable  he  should  suffer  by  them ;  and  not  hold 
over  the  land  to  the  prejudice  of  the  cognizor.  On  the  other 
hand,  where  there  is  no  fault  or  negligence  in  the  cognizee,  but 
he  is  prevented  from  making  the  usual  profits  of  the  land  by  the 
act  of  God,  there  the  cognizee  shall  hold  over  the  time  of  the 
extent ;  for  it  would  be  unreasonable  to  punish  him  for  that 
which  no  industry  of  his  could  prevent. 
How  they  are  ^6.  With  respect  to  the  manner  in  which  estates  of  this  kind 

determined.         are  determined,  there  is  a  considerable  difference  between  estates 
held  by  statute  merchant,  statute  staple,  and  recognizance,  and 
those  held  under  a  writ  of  elegit. 
4  Rep.  67.  a.  97.  In  the  case  of  an  extent  under  a  statute  or  recognizance, 

2  Roll.  Ab.  479.  j.jle  COgnjzor  cannot  enter,  without  suing  out  a  writ  of  scire  facias 
ad rehabendum  terrain;  because  in  these  cases  the  tenant  is  en- 
titled to  hold  the  land,  not  only  until  the  principal  debt  be  levied, 
but  also  all  costs,  damages,  and  expenses  arising  from  it.  And 
as  the  costs  are  not  ascertained,  no  entry,  which  is  but  an  act  in 
pais,  can  defeat  a  matter  of  record,  until  such  costs  and  damages 
are  ascertained  by  writ  of  scire  facias. 
Dightoni'.  98.  In  the  case  of  an  extent  under  a  statute  or  recognizance, 

j-^c  '  u  the  only  proper  determination  of  the  estate  held  under  it  is  the 
entry  of  satisfaction  upon  the  record,  or  perception  of  the  profits 
appearing  upon  record  ;  and  a  person  having  a  second  extent  has 
no  title  of  entry  until  then. 

99.  In  the  case  of  an  elegit,  where  the  debt  is  certain,  no  da- 
mages or  expenses  being  allowed,  and  the  annual  value  of  the 
land  being  ascertained  by  the  inquisition  and  extent,  when  a 
sufficient  time  has  elapsed  to  enable  the  creditor  to  receive  what 
was  due  to  him  from  the  rents,  there  is  no  reason  to  object  to 
the  entry  of  the  cognizor ;  which  is  therefore  lawful. 

100.  Where  the  tenant  by  elegit  is  satisfied  his  debt  by  some 
casual  profits,  the  cognizor  cannot  enter,  but  must  bring  a  scire 
facias ;  because  such  accidental  profit  does  not  appear  in  the  va- 
luation  of  the  lands,  which  is  stated  upon  the  record. 


2  Roll.  Ab.  47!) 
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101.  No  scire  facias  lies  upon  a  general  averment  that  the   /,/.  483. 
cognizee  has  levied  the  debt  before  the  time  of  the  extent  ex-   Execution. 
pired  ;   because  this  may  happen  by  the  cognizee's  industry  in    15- 7- 
improving  the  land,  of  which  the  debtor  cannot  take  advantage. 

102.  But  if  the  cognizee  has  levied  part  of  the  debt  by  the  Idem. 
felling  of  timber,  and  has  received  the  rest,  as  appears  from  an 
acquittance,  the  cognizor  shall  have  a  writ  of  scire  facias.     The 
reason  is,  because  the  object  of  the  extent  being  only  to  satisfy 

the  cognizee  his  reasonable  demands,  whenever  it  appears  to  the 
Court  that  they  are  answered,  whether  by  perception  of  the 
profits  or  otherwise,  they  will  grant  a  scire  facias  to  avoid  the 
extent,  and  to  reinstate  the  cognizor  in  his  former  possession ; 
since  the  end  for  which  it  is  given  is  answered. 

103.  If  the  cognizee  has  levied  part  of  the  debt  according  to  Idem. 
the  extent,  the  cognizor,  upon  tender  of  the  residue  in  court, 
shall  have  a  scire  facias  to  recover  possession  of  his  land,  within 

the  time  of  the  extent.  For  here  it  appears  on  record  how  much 
was  due  at  first,  how  much  was  paid,  and  what  remains  due. 
And  the  object  of  the  extent  being  to  satisfy  the  cognizee  of  his 
just  debt,  whenever  that  appears  to  the  Court  to  have  been 
done,  the  estate  shall  cease.  But  if  the  cognizor  had  tendered 
the  remainder  of  the  debt  out  of  court,  or  if  in  court  he  had  only 
offered  to  come  to  an  agreement  with  the  cognizor,  in  neither  of 
these  cases  would  a  scire  facias  be  granted  ;  because  it  did  not 
appear  upon  record  that  the  debt  was  paid. 

104.  A  question  having  arisen  in  the  Court  of  Chancery,  Godfrey  v. 
whether  upon  an  elegit  the  plaintiff  was  entitled  to  interest  be-  3  Atk.  517. 
yond  the  penalty  of  a  judgment,  Lord  Hardwicke  said,  that  at 

law,  upon  a  judgment  entered  up,  it  was  the  debit  am  recupera- 
tion, and  the  stated  damages  Jaetween  the  parties  :  but  if  the 
creditor  did  not  take  out  a  feri  facias  against  the  person  of  the 
debtor,  or  his  personal  estate,  but  extended  the  lands  by  elegit, 
which  the  sheriff  did  only  at  the  annual  value,  and  much  below 
the  real,  the  creditor  held  quousque  debitum  satisfaction  fueril ; 
and  at  lawth  e  debtor  could  not,  upon  a  writ  ad compu/andum,  (a) 
insist  upon  the  creditor's  doing  more  than  account  for  the  ex- 
tended value.  But  if  the  debtor  came  into  a  court  of  equity  for 
relief,  the  Court  would  give  it  to  him,  by  obliging  the  creditor  to 

(a)   [Abolished  after  31,  Dec.  1834,  by  stat.3  £c  4  Will.  4.  c.27.  ss.  3ti,  37,  38.J 


sell  under  an 
extent. 
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account  for  the  whole  that  he  had  received ;  and  as  a  person 

2  Vent.  238.  who  comes  for  equity  must  do  equity,  will  direct  the  debtor  to 
pay  interest  to  the  creditor,  even  though  it  should  exceed  the 
penalty.  His  Lordship  said,  he  remembered  very  well,  upon 
Serjeant  Whitaker's  insisting  before  Lord  Cowper,  that  this 
would  be  repealing  the  statute  of  Westminster,  Lord  Cowper 
said,  he  would  not  repeal  the  statute,  but  he  would  do  complete 
justice  by  letting  the  creditor  carry  on  the  interest  upon  his 
debt,  as  he  was  to  account  for  the  whole  he  had  received. 

105.  When  the  plaintiff  or  cognizee's  demand  is  satisfied  in 
this,  or  in  any  other  way,  satisfaction  ought  to  be  entered  on  the 
record  of  the  judgment ;  or  else  it  should  be  assigned  to  a  trustee 
for  the  owner  of  the  lands. 

The  Crown  may  106.  It  was  doubted  whether,  under  the  statute  13  Eliz.  c.  4. 
§  2.  a  sale  of  the  debtor's  lands  could  be  made  by  the  crown, 
after  the  death  of  the  debtor.  To  remedy  this,  an  act  was 
passed  in  27  Eliz.  c.  3.  by  which  it  was  enacted  that  the  crown 
mioht  make  a  sale  of  accountants'  lands,  as  well  after  their  death 
as  in  their  lifetime.  Afterwards  by  the  statute  39  Eliz.  c.  7. 
this  explanatory  act  was  repealed,  and  a  power  was  given  to  the 
crown  to  sell  accountants'  or  debtors'  lands  in  their  lifetime. 
This  act,  being  only  temporary,  expired  ;  and  the  explanatory  act 
of  27  Eliz.  was  revived  :  but,  being  found  extremely  defective, 
the  following  act  was  made  for  this  purpose. 

107.  By  the  statute  25  Geo.  3.  c.  35.  it  is  enacted,  That  it 
shall  be  lawful  for  the  Court  of  Exchequer,  on  the  application 
of  the  Attorney  General,  in  a  summary  way  by  motion,  to  order 
that  the  right  and  interest  of  any  debtor  to  his  majesty,  and  of 
the  heirs  and  assigns  of  such  debtor,  in  any  lands  which  had 
been  or  shall  be  extended,  or  so  much  thereof  as  shall  be  suffi- 
cient to  satisfy  the  debt  for  which  the  same  shall  have  been  ex- 
tended, shall  be  sold  in  such  manner  as  the  Court  shall  direct. 
That  when  a  purchaser  shall  be  found,  the  conveyance  of  the 
lands  so  decreed  to  be  made  shall  be  made  by  the  remembrancer 
of  the  Court  or  his  deputy,  under  the  direction  of  the  Court,  by 
deed  of  bargain  and  sale,  to  be  enrolled  in  the  said  Court ;  and 
that  from  and  after  the  making  of  such  conveyance,  and  the  en- 
rolment thereof,  the  bargainee  and  his  heirs  shall  hold  the  lands 
therein  comprised,  for  his  own  use,  not  only  against  the  extent 
of  the  crown,  but  also  against  such  debtor,  or  the  surety  or 
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sureties  of  such  debtor,  and  all  persons  claiming  under  such 
debtor,  or  the  surety  or  sureties,  unless  by  a  title  paramount  to 
and  available  in  law  against  such  extent.  That  all  monies 
which  shall  become  payable  from  any  such  purchasi  1  shall  be 
paid  and  applied  towards  discharge  of  the  debt  due  to  the 
crown,  and  of  all  costs  and  expenses  incurred  by  the  crown  in 
enforcing  the  payment  of  such  debt,  in  such  manner  as  the 
Court  shall  order  and  direct:  and  if  there  shall  be  any  surplus 
arising  from  any  such  sale,  the  said  surplus  shall  belong  to  tin- 
same  person  as  would  be  entitled  to  the  lands  sold,  if  there  had 
not  been  a  sale  thereof. 

108.  It  has  been  already  stated  that  a  purchaser,  without  no-  a  statute,  &c 
tice  of  any  incumbrances,  shall  protect  himself  from  them,  bv  W1"  ipr,)t' "  a 

J  l  J     purchaser, 

obtaining  an  assignment  to  a  trustee  for  himself  of  a  prior  term  Tit.  12.  c.3. 
for  years.     The  same  doctrine  has  been  extended  to  statutes,  re- 
cognizances, and  judgments. 

109.  Thus  where  a  purchaser  of  land  encumbered  with  two  Anon.  2  Cha. 
statutes  purchased  in  the  first,  having  no  notice  of  the  second  ; 

Lord  Nottingham  said — "  If  he  had  no  notice  of  the  second 
statute,  before  he  was  dipped  in  the  purchase,  he  shall  defend 
himself  by  the  first  statute,  whether  the  same  were  paid  off  or 
no.     If  he  can  at  law  do  it,  equity  will  not  hurt  him." 

110.  Lord    Huntingdon   bought   a   statute   affectino-  certain  Huntingdon «. 
lands;  two  years  after  he  purchased  the  lands.     There  was  an-  l  Vem.49. 
other  statute  subsequent  to  that  bought  in  by  Lord  H. ;  but  prior 

to  his  purchase,  of  which  Lord  H.  had  notice  at  the  time  when 
he  bought  the  lands. 

The  Court  was  of  opinion,  that  although  the  statute  was 
bought  in  before  the  purchase,  yet  that  made  no  difference  in 
the  case,  but  was  as  good  as  if  it  had  been  bought  in  afterwards  ; 
therefore  Lord  H.  should  be  looked  upon  as  a  purchaser,  having 
such  security  to  protect  his  purchase. 

111.  The  effect  of  getting  in  old  statutes,  recognizances,  and 
judgments,  in  protecting  mortgagees,  will  be  discussed  in  the 
next  Title. 
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Section  I. 

The  second  kind  of  estate  held  as  a  pledge  or  security  for  the 
repayment  of  money  borrowed  is,  where  lands  and  tenements 
are  conveyed  by  the  debtor  to  the  creditor  for  that  purpose. 
In  the  reign  of  King  Henry  II.  two  modes  of  pledging  lands 
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were  in  use,  which  arc  Cully  described  by  Glanville,  and  app 
to  have  been  adopted  from  the  customary  law  of  Normandy. 

2.  The  first  of  these  was  called  Vivum  Vadium;  and  was  a 
conveyance  of  lands  by  a  debtor  to  his  creditor,  to  hold  until 
the  rents  and  profits  should  amount  to  the  sum  borrowed  ;  in 
which  case  the  pledge  was  said  to  be  living  ;  for  on  discharge  of 
the  debt  it  returned  to  the  borrower. 

3.  The  second  mode  of  pledging  land  was  called  Mortuum 
Vadium;  and  is  thus  described  by  Littleton,  §  332: — "  If  a 
feoffment  be  made  upon  such  condition,  that  if  the  feoffor  pay  to 
the  feoffee  40/.  of  money,  that  then  the  feoffor  may  re-enter,  &.c. 
In  this  case  the  feoffee  is  called  tenant  in  mortgage,  which  is  as 
much  as  to  say  in  French,  as  Mort  doge,  and  in  Latin  Mortuum 

Vadium.  And  it  seemeth  that  the  cause  why  it  is  called  mort- 
gage is,  for  that  it  is  doubtful  whether  the  feoffor  will  pay,  at 
the  day  limited,  such  sum  or  not ;  and  if  he  doth  not  pay,  then 
the  land  which  is  put  in  pledge,  upon  condition  for  the  payment 
of  the  money,  is  taken  from  him  for  ever,  and  so  dead  to  him 
upon  a  condition." 

4.  It  appears  from  this  passage  that  a  mortgage  was  created  Riadox  Form. 
by  a  conveyance  of  the  lands  from  the  debtor   to  the  creditor, 

with  a  condition,  that  if  the  money  was  paid  on  a  certain  day, 
the  conveyance  should  be  void  ;  and  the  debtor  might  enter,  and 
have  his  former  estate.  But  if  default  was  made  in  payment  of  Kyghly's  case, 
the  money  on  the  day  appointed,  then  the  lands  became  abso-  Tit?ri3.  c.  2. 
lutely  vested  in  the  creditor,  freed  from  the  condition.  And  all 
the  maxims  of  the  common  law  respecting  the  breach  of  a  con- 
dition were  strictly  applied  to  this  kind  of  conveyance. 

5.  This  mode  of  pledging  lands  was  attended  with  great  in- 
conveniences. If  the  money  was  not  paid  on  the  very  day 
named  in  the  deed,  the  lands  were  absolutely  forfeited ;  nor 
would  any  subsequent  tender  of  the  money  avail  the  creditor, 
although  the  estate  mortgaged  were  of  much  greater  value  than 
the  sum  borrowed. 

6.  Notwithstanding  the  obvious  injustice  of  this  doctrine,  the 
courts  of  common  law  would  not  allow  of  the  smallest  decree  of 
liberality  in  the  construction  of  these  kind  of  conditions.     For  in  Goodall's  case, 
the  only  two  cases  reported  by  Lord  Coke  respecting  mortgages,  fade's  case 
the  Judges  appear  to  have  held  that  an  estate  mortgaged  was  ab-  IJ-  114- 

vol..    11.  F 
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solutely  forfeited  and  lost,  if  the  condition  was  not  really  and 
bond  fide  performed. 

intei  position  of         7.  The  doctrine  adopted   by   the  courts  of  common    law  re- 

the  Court  of  .  .  ,  .   .        ,.     ,  . 

Chancery.  Bpecting  mortgages  being  totally   contrary  to  the  spirit  ot  this 

species  of  contract,  and  to  the  principles  of  justice,  subjecting 
those  who  borrowed  money  on  the  security  of  their  lands  to  the 
total  loss  of  them,  by  the  non-performance  of  the  condition  ;  the 
Court  of  Chancery  was  induced  to  interpose,  and  by  an  equitable 
and  liberal  construction  to  mitigate  the  rigour  of  the  common 
law. 

8.  It  was  obvious  that  lands  mortgaged  were  only  meant  to 
become  a  security  for  the  payment  of  what  was  borrowed  ;  as  it 
never  could  be  the  intention  of  a  person  who  mortgaged  his 
lands,  that  a  large  estate  should  become  the  absolute  property  of 
a  creditor,  if  a  sum  of  money,  much  inferior  to  the  value  of  such 
estate,  was  not  paid  on  the  day  appointed.  The  Court  of  Chan- 
cery therefore  resolved  that  a  condition  of  this  kind  was  in  the 
nature  of  a  penalty,  against  which  equity  ought  to  relieve  ;  that 
all  the  creditor  could  in  justice  and  conscience  be  entitled  to,  was 
his  principal,  interest,  and  costs  ;  and  established  it  as  a  ruling 
maxim,  that  although  the  condition  was  not  strictly  performed, 
by  which  the  estate  was  forfeited  at  law,  yet  if  the  debtor  paid 
the  money  borrowed,  and  interest,  within  a  reasonable  time,  he 
should  be  entitled  to  call  on  the  creditor  for  a  reconveyance  of 
his  lands. 

9.  This  right  acquired  the  name  of  an  equity  of  redemption  : 
l  Clia.  Ca.2l9.  but;  it  is  not  ascertained  when  it  was  first  allowed.     Lord  Hale  is 

reported  to  have  said,  that  in  14  Rich.  2.  the  Parliament  refused 
to  admit  of  an  equity  of  redemption.     This  appears  to  be  a  mis- 
take ;  for  in  the  case  alluded  to  by  Lord  Hale,  and  of  which  he 
Rot.  Pari.  Vol.  has  stated  a  part  in  his  History  of  the  Common  Law,  ch.  3.  the 
in.  p.  2o8.  mortgagor  asserted  that  he  had    paid  the  money,  and  prayed  to 

have  his  lands  again.  Nor  did  the  idea  of  an  equity  of  redemp- 
tion exist  for  some  centuries  alter:  for  although  Tothill  has  men- 
tioned a  case  in  37  Eliz.,  where  a  mortgagor  had  a  decree  in 
Chancery  for  a  reconveyance  of  lands  mortgaged,  yet  no  mention 
is  made  by  Lord  Coke  of  an  equity  of  redemption  ;  from  which 
it  may  be  presumed  that  it  was  not  then  generally  known.  It 
is  however  probable  that  this  doctrine  was  introduced  in  the 
reign  of  James  I.,  when  the  Court  of  Chancery  had  established 


Title  XV.  Mortgage.  Ch.  I.  *.  'J— 13.  67 

its  equitable  jurisdiction.     And   in  the  first  year  of  Charles  J.    Emanuel  Coll. 
there  is  a  case  in  which  this  right  is  supported  as  a  thing  of  f<   '.,.  i;'. .,.  10. 
course. 

10.  After  the  allowance  of  an  equity  of  redemption,  there  still 

remained  some  legal  scruples,  which  subjected  the  mortgagor  to 

great  inconveniences.     It  was  conceived  that  where  the  condition 

was  not  strictly  performed  by  the  payment  of  the  money  on  the 

day  mentioned  in  the  conveyance,  the  lands  became  liable  to  all 

the  legal  charges  of  the  mort<rao;ee  ;  to  the  dower  of  his  wife,  to    Nash  v.  Preston, 
.  &         .      &  °  °  Cro.  Car.  190. 

forfeiture,  and  escheat;  and  that  the  mortgagor  could  have  no  Treat. of Eq. 

relief  against  those  who  came  in,  in  the  post.  But  the  Court  of 
Chancery,  as  it  increased  in  power,  has  set  this  matter  right; 
and  has  established  a  redemption,  not  only  against  the  tenant  in 
dower,  and  all  those  who  claim  under  the  mortgagee;  but  also 
against  the  lord  by  escheat,  and  all  others  who  come  in,  in  the 
post ;  because  in  equity  the  payment  of  the  money  puts  the  mort- 
gagor in  statu  quo ;  since  the  lands  were  originally  conveyed  as 
a  security  only  for  the  money  borrowed. 

11.  A  mortgage   may  therefore  be  described    to  be    a   con-  Description  of  a 
veyance  of  lands  by  a  debtor  to  his  creditor,  as  a  pledge  or 

security  for  the  repayment  of  a  sum  of  money  borrowed  ;  with  a 
proviso  that  such  conveyance  shall  be  void  on  payment  of  the 
money  borrowed,  with  interest,  on  a  certain  day  ;  and  in  all 
mortgages,  although  the  money  be  not  paid  at  the  time  ap- 
pointed, by  which  the  conveyance  of  the  lands  becomes  absolute 
at  law,  yet  the  mortgagor  has  still  an  equity  of  redemption  ; 
that  is,  a  right  in  equity,  on  payment  of  the  principal,  interest, 
and  costs,  within  a  reasonable  time,  to  call  for  a  reconveyance 
of  his  lands. 

12.  It  was  formerly  a  practice  to  make  a  mortgage  by  an   Forrest.  R«p. 
absolute  conveyance  ;  with  a  defeazance  or  clause  of  redemption 

in  a  separate  deed.  Lord  Talbot  has  said  that  this  was  a  wrong- 
way,  and  to  him  always  appeared  with  a  face  of  fraud  ;  for  the 
defeazance  might  be  lost,  and  then  an  absolute  conveyance  set 
up:  he  would  discourage  the  practice  as  much  as  possible.  And  Bakei  u.  Wind, 
Lord  Hardwicke  has  said,  that  wherever  the  court  finds  a  clause 
of  redemption  in  a  separate  deed,  it  adheres  to  it  strictly  to  pre- 
vent the  equity  of  redemption  from  being  entangled,  to  the  pre- 
judice of  the  mortgagor. 

13.  The  Court  of  Chancery  having  thus    extended    its   pro- 

f  2 
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tection  to  the  mortgagor,  by  allowing  him  to  redeem  his  estate 
after  it  was  forfeited  at  law,  it  also  gave  the  mortgagee  a  right, 
in  ;i  reasonable  time  after  forfeiture,  to  call  on  the  mortgagor  for 
payment  of  his  money,  or  else  to  be  for  ever  foreclosed  or  ex- 
cluded from  any  further  equity  of  redemption. 

14.  As  money  borrowed  on  mortgage  is  seldom  paid  on  the 
day  appointed,  mortgages  are  now  become  entirely  subject  to 
the  Court  of  Chancery,  where  it  is  an  established  rule  that  the 
mortgagee  holds  the  estate  merely  as  a  pledge  or  security  for  the 
repayment  of  his  money,  therefore  a  mortgage  is  considered  in 
equity  as  personal  estate.  The  mortgagor  is  held  to  be  the  real 
owner  of  the  land,  the  debt  being  esteemed  the  principal,  and 
the  land  the  accessory.  Whenever  the  debt  is  discharged,  the 
interest  of  the  mortgagee  in  the  land  determines  of  course  ;  and 
he  is  looked  on  in  equity  as  a  trustee  only  for  the  mortgagor. 

15.  In  all  modern  mortgages  there  is  a  covenant  inserted  from 
the  mortgagor,  for  himself,  his  heirs,  executors,  and  administra- 
tors, to  repay  the  money  borrowed,  with  interest ;  which  creates 
a  personal  contract  between  the  mortgagor  and  the  mortgagee, 
for  the  payment  of  the  money. 

Mortgages  in  jg^  Mortgages  are  of  two  sorts:  either  the  lands  are  con- 

fee  or  for  years,  s   °  ...-..., 

veyed   to  the  mortgagee   and    his  heirs   in  fee   simple,  with   a 


proviso,  that  if  the  mortgagor  pays  the  money  borrowed  on  a 
certain  day,  the  mortgagee  will  reconvey  the  lands  ;  or  else  the 
lands  are  conveyed  to  the  mortgagee,  his  executors,  adminis- 
trators, and  assigns,  for  a  long  term  of  years ;  with  a  proviso, 
that  if  the  money  borrowed  is  repaid  on  a  certain  day,  the  term 
shall  cease,  and  become  void. 

17.  In  the  case  of  mortgages  for  terms  of  years,  if  the  money 
is  not  paid  on  the  day  appointed,  the  estate  becomes  absolutely 
vested,  at  law,  in  the  mortgagee,  for  the  residue  of  the  term. 
And  although  a  court  of  equity  allows  the  mortgagor  to  redeem 
within  a  reasonable  time,  by  paying  the  principal,  interest,  and 
costs,  yet  such  payment  only  gives  the  mortgagor  an  equitable 
rioht  to  the  term. 

18.  Mortgages  for  years  are  attended  with  this  advantage, 
that  on  the  death  of  the  mortgagee,  the  term  and  the  right  to 
receive  the  mortgage  debt  vest  in  the  same  person,  whereas  in 
the  case  of  a  mortgage  in  fee  the  estate,  on  the  death  of  the 
mortgagee,  goes  to  his   heir  or  devisee ;  and  the  money  is  pay- 
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able  to  his  executor  or  administrator.  This  produces  a  separation 
of  rights,  that  is  often  attended  with  great  inconveniences,  both 
to  the  mortgagor  and  the  representatives  of  the  mortgagee.  On 
the  other  hand,  in  the  case  of  mortgages  for  years,  there  is  this 
defect,  that  if  the  right  of  redemption  is  abandoned  or  foreclosed, 
the  mortgagee,  or  his  personal  representatives,  will  only  be  en- 
titled to  the  term.  To  guard  against  this,  it  has  been  thought 
advisable,  in  some  cases,  to  make  the  mortgagor  covenant  that, 
on  nonpayment  of  the  money,  he  will  not  only  confirm  the  term, 
but  also  convey  the  freehold  and  inheritance  to  the  mortgagee, 
or  as  he  shall  appoint,  discharged  from  all  right  of  redemption. 

19.  There  is  another  kind  of  mortgage,  where  the  proviso  for  Welsh  mort- 
redemption  does  not  oblige  the  mortgagor  to  pay  the  money  on  s 

a  particular  day,  but  allows  him  to  do  it  at  any  indefinite  time. 

This  is  called  a  Welsh  mortgage,  in  which  there  is  a  perpetual  Infra, c.  3. 

right  of  redemption. 

20.  Legal  mortgages  are  made  by  a  transfer  of  the  legal  estate  Equitable 
to  the  mortgagee,  by  a  regular  conveyance.     But  an  agreement 

in  writing  to  transfer  an  estate  as  a  security  for  the  repayment  of  Edge  w.  Worth- 

a  sum  of  money  borrowed,  or  even  a  deposit  of  the  title  deeds  of  j^fon 

an  estate,  as  a  security,  will  create  what  is  called  an  equitable  Hooper  ex  par. 

•"  n  19  Ves.  47(j. 

mortgage.     And  Lord  Eldon  has  held  that  an  equitable  lien  may  Expartc 

be  obtained  on  a  copyhold  estate  by  a  deposit  of  the  copy  of  19  Ves/202. 

court  roll.  Id-  209* 

21.  When  the  Court  of  Chancery  assumed  a  jurisdiction  over  All  restraints  on 
mortgages,  it  became  an  established  rule  there,  that  every  con-  void"Pt'OD  ^ 
veyance  of  a  real  estate,  for  the  purpose  of  securing  the  repay- 
ment of  a  sum  of  money,  should   be  considered  as  a  mortgage : 

that  all  restraints  imposed  upon  the  equity  of  redemption  should 
be  relieved  against;  being  in  fact  terms  extorted  from  the 
necessities  of  the  borrower,  and  tending  to  usury  and  oppression. 
The  right  of  redemption  is  therefore  considered  in  equity  as  in- 
separably incident  to  a  mortgage,  and  cannot  be  restrained  by 
any  clause  or  agreement  whatever ;  it  being  a  rule  there,  that 
what  was  once  a  mortgage,  must  always  continue  to  be  a 
mortgage. 

22.  Thus  a  proviso  to  redeem,  during  the  life  of  the  mortgagor  Jason  v.  Eyres, 
only,  was  held  void;  and  it  was  decreed   that  the  heir  of  the  orfe*. Smith! 
mortgagor  should  notwithstanding  redeem. 

23.  So  where  the  right  of  redemption  was  restrained  to  the  Infra, c.3. 


[Toward  v. 
Harris,   1  \  ern 
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mortgagor  himself,  or  the  heirs  of  his  body,  it  was  held  void  ; 
and  a  jointress  was  allowed  to  redeem. 

2  !.    Lands  were  mortgaged,  with  a  special  clause,  that  if  the 
;   i    '  mortgagor,  or  the  heirs  male  of  his  body,  should  pay  the  money 

borrowed,  they  might  re-enter ;  and  the  mortgagor  agreed  that 
no  one  but  himself,  or  the  heirs  male  of  his  body,  should  be 
admitted  to  redeem.  The  mortgagor  having  died  without  issue, 
the  plaintiff,  being  a  jointress  of  part  of  the  lands,  brought  her 
bill  to  redeem  the  mortgage. 

It,  was  insisted  for  her, —  1.  That  restrictions  of  redemption  in 
mortgages  had  always  been  discouraged,  as  it  would  be  a  thing 
of  mischievous  consequence  should  they  prevail ;  for  then  it 
would  become  a  common  practice,  and  a  trade  amongst  scriveners, 
to  fetter  mortgagors,  so  as  to  make  it  impracticable  for  them  to 
redeem,  according  to  the  precise  letter  of  the  agreement.  2.  It 
was  a  maxim  in  Chancery  that  an  estate  cannot  at  one  time  be  a 
mortgage,  and  at  another  time  cease  to  be  so,  by  one  and  the 
same  deed  :  and  a  mortgage  can  no  more  be  irredeemable  than 
a  distress  for  a  rent-charge  irrepleviable. 

After  long  debate,  the  Lord  Keeper  decreed  that  the  mortgage 
should  be  redeemed  ;  the  rather  because  the  defendant  had  a 
covenant  for  repayment  of  his  mortgage  money. 

25.  Where  lands  are  mortgaged,  no  agreement  made  at  the 
time,  that  in  case  the  money  is  not  paid  on  a  particular  day  the 
conveyance  shall  become  absolute,  will  be  allowed  in  Chancery. 
Edwards'  ~^'  ^  person  seised  of  lands  worth  200/.  per  ami.  mortgaged  the 

2  Rep.inCha.  same  for  250/.,  and  executed  a  deed  for  the  absolute  conveyance 
of  them  to  the  mortgagee,  if  the  money  was  not  paid  at  the  end 
of  seven  years.  The  Master  of  the  Rolls,  assisted  by  Mr.  Justice 
Hyde,  decreed  a  redemption  ;  for  the  mortgagee's  father  having 
exhibited  a  bill  against  the  mortgagor  for  the  land,  or  the  money, 
made  it  evident  that  it  was  a  mortgage  ;  therefore  no  agreement 
could  take  away  the  right  of  redemption. 

27.  An  agreement  that  in  case  money  lent  on  mortgage  is  not 
paid  on  the  day  appointed,  then  that  upon  payment  of  a  further 
sum  by  the  mortgagee  the  conveyance  shall  become  absolute, 
will  not  be  allowed. 
Willet  r.  Win-  28.  A  person  mortgaged  his  estate  for  200/.,  and  at  the  same 
time  entered  into  a  bond  conditioned  that  if  the  200/.  and  in- 
terest was  not  paid  at  the  day,  then  if  the  mortgagee  should  pay 


Title  XV.   Mortgage.  Ch.  I.  *.  28-  31.  71 

the  mortgagor  the  further  sum  of  78/.  in  full  for  the  purchase  of 
the  premises,  within  ten  days  after,  the  bond  should  be  void,  or 
else  should  stand  in  full  force.  The  mortgagor  died  before 
the  mortgage  became  forfeited,  leaving  his  son  an  infant ;  and 
the  200/.  not  being  paid  at  the  day,  the  mortgagee  paid  the  78/. 
The  son  of  the  mortgagor  brought  his  bill  to  redeem.  The  de- 
fendant,  by  his  answer,  insisted  that  it  was  an  absolute  pur- 
chase :  but  the  Court  decreed  a  redemption. 

29.  The  defendant  Ward  lent  16,000/.  to  one  Neale  on  mort-  Jennie 
gage,  to  carry  on  his  buildings  ;  and  in  another  deed,  executed  at  52o.  ' 
the  same   time,  he  took  a  covenant  from  Neale  that  he  would 
convey  to  him,  if  he  thought  fit,  ground  rents  to  the  value  of 
1(),000/.,  at  the  rate  of  twenty  years'  purchase.     The  bill  being 

to  redeem,  the  defendant  insisted  on  that  agreement.  The 
Master  of  the  Rolls  decreed  a  redemption,  on  payment  of  prin- 
cipal, interest,  and  costs,  without  regard  to  that  agreement, 
setting  it  aside  as  unconscionable ;  for  a  man  shall  not  have 
interest  for  his  money,  and  a  collateral  advantage  besides 
for  the  loan  of  it ;  or  clog  the  redemption  with  any  bye  agree- 
ment. 

30.  No  subsequent  agreement  entered  into  by  the  creditors 
and  assignees  of  a  mortgage,  to  restrain  the  right  of  redemption 
to  a  particular  period,  will  be  deemed  valid  in  equity. 

31.  A  person  having  made  a  mortgage,  and  the  equity  of  re-  Extonc. 
demption    being   subject  to  the   payment  of  several  debts,  the   i  \ein.i38. 
mortgagee  exhibited  his  bill  against  the  mortgagor,  and  all  the 
creditors,  that  they  should  redeem,  or  be  foreclosed.     Greaves, 

who  was  one  of  the  defendants,  and  also  a  creditor,  paid  the 
mortgage  money  with  the  consent  of  the  other  creditors ;  and 
agreed  with  them,  that  if  they  would  pay  the  money  advanced 
by  him,  at  a  further  day,  they  should  redeem ;  otherwise  that 
he  should  have  the  lands  absolutely.  The  creditors  failed  to  pay 
the  money  at  the  time  agreed  on  ;  Greaves  enjoyed  the  lands  for 
twenty  years,  after  which  the  creditors  exhibited  their  bill  to 
redeem. 

The  Lord  Keeper  decreed  a  redemption,  because  those  lands,  Spurgion  v. 
by  the  new  agreement,  became  a  mortgage,  in  respect  of  the  other   - -,  k 
creditors,  in  the  hands  of  the  defendant;  in  regard  of  the  trust   Englandw. 

a  Codnngton, 

and  confidence  which  they  had  in  the  defendant,  being  all  credi-  Id.  1(39. 
tors  alike;    and  principally  because  the  mortgagee  had  assigned 


72 


l  nless  there  is 
an  agrt  • 

rchase. 


1 1  i. 
Purchase, 
Ca.   Ic'inp. 
Talbot,  (51. 
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to  Greaves  his  mortgage  only,  not  the  benefit  of  the  decree  for 
foreclosing  the  redemption. 

32.  A  distinction  has  been  made  by  the  Court  of  Chancery 
between  contracts  originally  founded  upon  lending  and  borrow- 
ing money,  with  an  agreement  for  a  purchase  in  a  certain  event; 
and  cases  where,  after  a  mortgage,  a  new  agreement  has  been 
entered  into,  and  executed  by  the  parties,  for  an  absolute  pur- 
chase ;  although  there  be  a  subsequent  declaration  that  the 
mortgagor  may  have  his  estate  upon  payment  of  principal,  in- 
terest, and  costs  ;  or  where  a  release  of  the  equity  of  redemption 
is  given  with  a  collateral  agreement  to  reconvcy  upon  payment 
of  the  purchase  money  ;  lor  in  these  cases  it  has  been  held  that 
no  repurchase  shall  be  had,  unless  upon  a  strict  performance  of 
the  conditions  stipulated. 

33.  A.,  being  a  joint-tenant  with  B.  her  sister,  made  an 
absolute  conveyance  to  C.  in  fee  for  104/.,  which  was  admitted 
to  be  intended  only  as  a  mortgage.  Some  time  after,  in  1708, 
those  deeds  were  cancelled  ;  and  then  A.,  in  consideration  of 
184/.,  including  the  104/.,  paid  by  C,  conveyed  the  estate  at 
supra,  but  with  a  further  covenant,  not  to  agree  to  any  partition 
without  C.'s  consent.  J3.  was  in  possession  till  1710,  when  C, 
ejecting  her  out  of  her  moiety,  enjoyed  it  quietly  till  1726,  at 
which  time  A.  brought  a  bill  for  redemption,  to  which  C.  pleaded 
himself  an  absolute  purchaser  :  the  receipts  given  for  the  money 
mentioned  it  to  be  purchase  money.  In  1710  there  was  an 
agreement  that  A.  might  have  the  estate  again  if  desired,  on 
payment  of  principal,  interest,  and  charges.  The  cause  was  first 
heard  before  the  Master  of  the  Rolls,  who  dismissed  the  bill : 
afterwards  it  came  on  before  Lord  Talbot,  who  observed  the 
case  was  very  dark.  The  first  deed  was  admitted  to  be  a  mort- 
gage ;  the  second  was  made  in  the  same  manner,  excepting  the 
covenant  respecting  the  partition,  which  was  the  darkest  part  of 
the  case;  for  to  suppose  that  it  was  an  absolute  conveyance, 
and  to  take  a  covenant  from  one  who  had  nothing  to  do  with 
the  estate,  made  both  the  covenant  and  parties  vague  and  ridi- 
culous; but  that  it  would  be  equally  so,  if  the  deed  was  sup- 
posed to  be  an  actual  conveyance  ;  so  that  it  was  of  no  great 
weight,  and  ought  to  be  laid  out  of  the  question.  That  he 
was  inclined  upon  the  whole  to  think  the  conveyance  in  1708 
wa.s  at  first  an  absolute  conveyance  ;  the  agreement  in  1710  for 
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the  repurchase   shewed   it  was   not   redeemable  at   first;    the 

acquiescence   of  sixteen  years  upon  C.'s  possession  was  strong 

evidence  of  it.     The  decree  was  affirmed  upon  the  circumstances 

of  the  case. 

34.  Lands  in  Wales  were  morUrajred  for  400/.     Afterwards,   Endsworth 
...  .  .-,  .....  v.  Griffith, 

neither  principal  nor  interest  being  paid  at  the  time  limited,  the  2  Ab.  Eq.595. 

mortgagee  brought  an  ejectment,  got  possession  of  the  premises, 

and    then   obtained   a  release  of  the  equity  of  redemption  from 

the  mortgagor  upon  payment  of  350/.  more.     A  note  was  given 

at  the  time  of  executing  the  lease,  that  the  releasee,  on  payment 

of  the  750/.,  and  all  charges  of  repairs,  within  a  year  by  the 

releasor,  would  sell  and  convey  to  him  the  premises.     Payment 

having  been  neglected   for  sixteen  years,   redemption  was  not 

allowed,  the  note  being  considered   as  an   original   agreement 

between  the  parties  to  sell  and  convey  the  premises  upon  the 

terms  therein  mentioned  :  but  not  that  the  releasor  should  be  at 

liberty  to  redeem  the  same.     The  decree  was  affirmed  by  the  5Bro.Parl. 

House  of  Lords. 

35.  Where  money  is  lent  by  one  relation  to  another,  with  a 
proviso  that  if  it  be  not  repaid  on  a  certain  day,  the  land  shall 
be  settled  in  a  particular  manner,  for  the  benefit  of  the  family  ; 
a  court  of  equity  will  not  decree  a  redemption. 

36.  A.,  in  consideration  of  1000/.,  made  an  absolute  convey-  Bonham  p. 
ance  to  13.  of  the  reversion  of  certain  lands,  after  two  lives,  2  Vent.  364. 
which  at  that  time  were  worth  little  more.     By  another  deed  of  1        iA['       ' 
the  same  date,  the  lands  were  made  redeemable  at  any  time 

during  the  life  of  the  grantor  only,  on  payment  of  1000/.  and 
interest.  A.  died,  not  having  paid  the  money  :  it  was  held  by 
Lord  Nottingham,  that  his  heir  might  redeem,  notwithstanding 
this  restrictive  clause ;  and  that  it  was  a  rule,  once  a  mortgage, 
always  a  mortgage  ;  that  B.  might  have  compelled  A.  to  redeem 
in  his  lifetime,  or  have  foreclosed  him.  But,  on  a  rehearing, 
Lord  Keeper  North  reversed  the  decree,  on  the  circumstances  of 
the  case  ;  for  it  appeared  by  proof,  that  A.  had  a  kindness  for  B., 
and  that  he  had  married  his  kinswoman,  which  made  it  in  the 
nature  of  a  marriage  settlement.  He  likewise  held  that  B.  could 
not  have  compelled  A.  to  redeem  during  his  life;  which  made  it 
the  more  strong. 

37.  A.,   seised  of  a  copyhold  in  fee,  surrendered  it  upon  his   King  , .  Brom- 
marriage  to  the  use  of  himself  and  his  wife,  in  special  tail,  re-   -,?,{  "  A1>'  Eq" 
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mainder  to  her  in  fee,  upon  condition  that  if  he  paid  50/.  at  a 
day  certain  to  the  daughter  that  the  wife  had,  then  the  whole 
surrender  should  be  void.  The  day  elapsed,  the  50/.  not  paid, 
and  the  husband  died  without  issue.  On  a  bill  to  redeem 
brought  by  his  heir  against  a  purchaser  from  the  wife,  the  de- 
fendant pleaded  that  he  was  a  purchaser  for  a  valuable  consi- 
deration, without  notice.  It  was  resolved  that  this  was  not 
originally  designed  for  a  mortgage,  but  that  the  party,  by 
settling  it  thus,  had  left  it  in  ,his  election,  either  to  per- 
form the  condition  by  paying  the  money,  or  to  let  the  settle- 
ment stand.  He  had  chosen  the  latter,  and  the  plea  was 
allowed. 
ditional  pur-  38.  A  distinction  has  been  likewise  made  between  mortgages 

cliases-  and  defeasible  conditional  purchases,  subject  to  be  repurchased 

within  a  time  limited,  where  the  interest  is  taken  by  way  of  rent- 
charge.     For  in  the  latter  cases  the  stipulations  made  between 
the  parties  must  be  strictly  adhered  to,  or  else  the  estate  of  the 
grantee  will  become  absolute. 
vington,  i  p.  39.  J.  S.  granted  a  rent-charge  of  48/.  a  year  in  fee  to  B. 

upon  condition  that  if  J.  S.  should  at  any  time  give  notice  to 
pay  in  the  consideration  money,  being  800/.,  by  instalments, 
namely,  100/.  at  the  end  of  every  six  months,  and  should,  pur- 
suant to  such  notice,  pay  the  same  and  interest,  at  any  time 
during  his  life,  then  the  grant  to  be  void.  There  was  no  co- 
venant for  J.  S.  to  pay  the  money  ;  and  the  rent-charge  was  much 
less  than  what  the  interest  came  to.  B.  had  conveyed  it  over 
after  J.  S.'s  death  to  a  purchaser,  with  a  collateral  security  for 
quiet  enjoyment,  and  the  purchaser  had  afterwards  made  a  mar- 
riage settlement  upon  it.  The  question  was,  whether  it  was  re- 
deemable after  sixty  years.  It  was  decreed  by  Lord  Cowper 
that  it  was  not.  He  observed,  it  was  material  that,  at  the  time 
of  making  the  mortgage,  interest  was  at  8  per  rent. ;  the  rent- 
charge,  therefore,  was  much  less  than  the  interest  of  the  money, 
consequently  the  payment  of  the  rent-charge  could  not  be  taken 
as  the  payment  of  the  interest.  That  several  circumstances 
concurred  in  this  case,  which,  though  each  of  them  singly  might 
not  be  of  force  to  bar  the  redemption,  yet,  joined  together,  were 
strong  to  prevail  over  it.  That  the  mortgagee  seemed  to  have 
allowed  a  consideration  for  purchasing  the  equity  of  redemption, 
after  the  death  of  the  mortgagor, — 1.  By  taking  the  rent  of  48/. 
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pc/'  annum ;  2.  By  agreeing  to  have  his  money  by  instalments  ; 
3.  By  leaving  it  only  at  the  election  of  the  mortgagor,  whether 
he  would  redeem  or  not.  That  there  could  be  no  reason  given 
why  such  a  contingent  right  of  redemption  might  not,  upon  fair 
and  equitable  terms,  be  purchased.  Length  of  time,  where  so 
great  as  in  this  case,  was  a  good  bar  of  redemption  of  a  rent- 
charge,  as  well  as  of  land  ;  and  the  mortgagor  was  not  bound  to 
pay  the  money  by  any  covenant. 

The  reporter  observes,  that  from  the  turn  of  Lord  Cowper's 
argument,  length  of  time  seemed  to  be  his  principal  objection  to 
the  redemption.  But  in  the  following  case,  decided  by  Lord 
Hardwicke,  upon  an  appeal  from  the  Rolls,  the  doctrine  that 
such  limited  agreements  for  redemption,  or  rather  repurchase, 
were  legal,  is  confirmed. 

40.  A  mortgage  was  made  of  an  estate  by  the  plaintiff's  McDorw. Lees, 

00  .  J  *  .  2  Atk.  494. 

grandfather,  Thomas  Mellor,  in  1689,  to  John  and  James  White- 
head.    Afterwards,  on  the  5th  of  June  of  the  same  year,  the 
Whiteheads  mortgaged  the  same  estate  to  Cartwright  and  Hay- 
wood, and  their  heirs,  for  securing  200/. ;   to  which  Thomas 
Mellor  and   his  son   John  were  parties.     Cartwright  and  Hay- 
wood, in  order  to  secure  themselves  the  interest,  made  a  lease  to 
the  plaintiff's  father  and  to  his  assigns,  dated  12th  June  1689, 
for  5000  years,  at  the  rate  of  12/.  a  year  for  the  first  three 
years,  and  10/.  a  year  for  the  remainder  of  the  term  ;  and  if  in 
the  space  of  three  years  the  200/.  was  not  paid  with  interest, 
then  the  premises  were  to  be  reconveyed.     Receipts  had  been 
given,  sometimes  for  interest,  and  sometimes  for  a  rent-charge. 
The  last  receipt  was  in  1730.     The  200/.  was  money  lent  under 
one  Sutton's  in  1687,  and  directed  to  be  laid  out  in  the  purchase 
of  lands  in  fee  in  Lancashire  or  Cheshire  ;  the  rents  to  be  applied 
towards  clothing  twenty-four    aged   and    needy   housekeepers. 
The  estate  at  the  time  of  the  mortgage  was  worth  500/.  only  : 
but  was  then  valued  at  900/.     The  plaintiff,  on  the  20th  January 
1738,  had  given  notice  that  he  would  pay  in  the  money :  but  the 
defendant,  a  new  trustee  of  the  charity,  had  refused  to  take  it, 
insisting  that  it  was  an  absolute  purchase.     It  was  so  decreed 
by  Mr.  Fortescue,  Master  of  the   Rolls.     Upon  an  appeal   to 
Lord  Hardwicke,  he  said  the  bill  was  properly  dismissed,  not  so 
much  upon  general  rules,  as  upon  the  particular  circumstances 
of  the  case,  and  the  similitude  of  it  to  Floyer  v.  Levington. 
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Tasburg  v.  41.  King  James  I.,  by  his  letters  patent  under  the  great  seal, 

l.clilm,  2  J?ro.  .  . 

Par.  Ca.  255.  granted  divers  lands  to  John  King  and  John  Bingley,  and  their 
assigns,  for  116  years,  at  a  certain  yearly  rent.  The  residue  of 
this  term  became  vested  in  John  Tasburg.  King  Charles  I.,  by 
letters  patent,  granted  the  same  premises  to  Sir  Maurice  Eustace 
and  his  heirs,  at  a  like  rent,  but  without  reciting  or  taking  any 
notice  of  the  term  of  1 1  0  years.  Sir  Maurice,  by  his  will,  devised 
the  premises  inter  alia  to  his  nephew,  Sir  John  Eustace,  in  fee. 
The  premises  being  only  of  the  clear  yearly  value  of  200/.,  Sir 
John  Eustace,  in  consideration  of  200/.  paid  him  by  John  Tas- 
burg, by  lease  and  re-lease,  in  May  1681,  conveyed  the  same  to 
Charles  Tasburg  and  his  heirs,  in  trust  for  John  Tasburg.  In 
the  release  there  was  a  proviso  to  the  following  effect,  viz.  that  if 
Sir  John  Eustace,  his  heirs,  executors,  or  administrators,  should 
pay  to  Charles  Tasburg,  his  executors,  administrators,  or  assigns, 
at  the  end  of  five  years,  the  sum  of  200/.  with  full  interest  for 
the  same,  at  10  per  cent,  according  to  the  custom  of  Ireland, 
then  it  should  be  lawful  to  him  and  his  heirs  to  re-enter,  and  the 
same  to  repossess  and  enjoy  as  in  his  former  right.  But  if 
Sir  John,  his  heirs,  executors,  or  administrators,  should  fail  in 
payment  of  the  money  with  interest,  at  the  time  limited,  then 
the  estate  of  the  said  Charles  Tasburg  should  be  absolute  and 
indefeasible,  as  well  in  equity  as  in  law  :  that  Sir  John,  his  heirs 
and  assigns,  should,  on  failure  of  payment  as  aforesaid,  be  for 
ever  debarred  from  all  right  and  relief  in  equity,  against  the 
tenor  of  the  said  release  ;  and  Sir  John  did  thereby,  for  himself 
and  his  heirs,  release  unto  Charles  Tasburg,  his  heirs  and 
assigns,  for  ever,  all  his  right  in  equity  to  redeem  the  premises, 
in  case  of  failure  of  payment  as  aforesaid.  There  was  no  cove- 
nant in  the  deed  on  the  part  of  the  grantor  to  repay  the  200/.  or 
the  interest  thereof,  as  is  usual  in  mortgages. 

The  five  years  mentioned  in  the  proviso  being  elapsed,  and  no 
part  of  the  200/.  or  the  interest  having  been  paid,  John  Tasburg, 
having  no  remedy  at  law  to  compel  the  payment,  the  estate 
bein"-  only  a  reversion  expectant  upon  the  determination  of  a 
term,  of  which  there  were  then  forty-three  years  unexpired,  ex- 
hibited a  bill  against  Sir  John  Eustace  in  the  Court  of  Chancery 
of  Ireland,  in  the  name  of  Charles  Tasburg,  setting  forth  the 
nature  of  the  conveyance,  and  praying  payment  at  a  certain 
day,  or  that  the  conditional  estate  of  Charles  Tasburg  in  the 


Title  XV.   Mortgage.  Ch.l.  a.  41.  7" 

premises,  in  case  it  should  be  adjudged  to  be  a  defeasible  or 
redeemable  estate,  should  be  made  absolute  to  him  and  his  heirs  : 
in  that  case,  that  Sir  John  Eustace  might  be  foreclosed  of  all 
right  or  equity  of  redemption  of  the  premises,  aud  might  make 
farther  absolute  conveyances  and  assurances  to  the  said  Charles 
Tasburg,  according  to  the  tenor  and  true  meaning  of  the  indentures 
of  lease  and  release.  Sir  John  being  served  with  a  subpoena  to 
answer  this  bill,  stood  out  all  process  of  contempt  to  a  sequestra- 
tion ;  and  never  having  put  in  his  answer,  a  decree  was  made 
that  he  should  be  foreclosed,  unless  the  principal,  interest,  and 
costs,  were  paid  on  the  11th  December,  1689.  Sir  John  Eustace 
lived  till  the  year  1706,  when  he  died  without  issue;  and  never 
took  any  step  to  impeach  the  decree,  or  to  seek  redemption,  but 
acquiesced  under  it  for  eighteen  years. 

Henry  Tasburg  succeeded  to  this  estate  on  the  death  of  his 
father  John  in  1691,  and  entered  thereupon:  but  the  value  of 
lands  in  Ireland  having  risen  considerably,  a  bill  was  exhibited 
in  the  Court  of  Chancery  there,  in  1723,  by  the  co-heirs  of  Sir 
John  Eustace,  alleging  that  the  decree  of  foreclosure  was  ob- 
tained by  surprise,  fraud,  and  imposition  ;  and  praying  it  might 
be  reversed. 

Henry  Tasburg  put  in  a  plea  and  an  answer  to  this  bill,  insist- 
ing on  his  title,  pleading  the  lease  and  release  in  1681,  the  decree 
of  foreclosure,  the  great  length  of  time,  and  acquiescence  under 
the  decree. 

It  was  decreed,  that  upon  the  plaintiffs  paying  the  principal, 
interest,  and  costs  due,  they  should  recover  the  lands. 

Upon  an  appeal,  in  1733,  to  the  House  of  Lords  of  England, 
it  was  insisted  on  behalf  of  Tasburg,  that  there  ought  to  be 
no  redemption  upon  any  terms  whatever,  it  being  expressly 
agreed  by  the  release,  that  if  the  money  was  not  paid  within 
five  years,  the  estate  should  be  irredeemable.  It  ought,  there- 
fore, to  be  considered  as  a  conditional  purchase,  and  the  rather, 
because  there  was  no  covenant  on  the  part  of  Sir  John  Eustace 
to  pay  the  money  :  that  as  the  appellant  Tasburg,  or  those  under 
whom  he  claimed,  could  not  compel  payment,  it  ought  not  to 
have  been  decreed  a  mortgage ;  for  in  cases  of  mortgages  the 
remedy  should  be  reciprocal,  consequently  no  equity  of  re- 
demption could  arise  or  spring  from  the  condition  contained 
in  the  release ;  for  the  supposed  pledge  was  only  a  reversion  ex- 
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pectant  on  a  long  term  for  years,  whereof  no  less  than  forty-three 
were  then  to  come,  during  which  time  it  could  yield  no  manner 
of  fruit  or  profit;  and,  in  reality,  the  200/.  was  more  than  suffi- 
cient consideration  for  the  absolute  purchase  of  the  reversion, 
as  lands  were  usually  sold  in  Ireland  at  that  time,  and  for  near 
twenty  years  after  :  that  the  decree  of  1688  ought  to  be  binding 
on  Sir  John  Eustace,  and  upon  the  respondents,  as  deriving 
under  him  ;  and  ought  not,  at  such  a  distance  of  time,  to  be 
impeached  or  altered. 

On  behalf  of  the  respondents  it  was  said,  that  the  nature 
of  the  transaction,  and  the  very  deeds  themselves,  evidently 
shewed  that  they  were  originally  intended  as  a  mortgage, 
not  as  a  purchase.  It  was  plain  that  John  Tasburg  un- 
derstood them  so  to  be,  by  bringing  his  bill  of  foreclosure. 
That  courts  of  equity  had,  on  all  occasions,  relieved  against 
restraints  imposed  upon  the  equity  of  redemption ;  had  ad- 
mitted the  mortgagor  to  redeem,  notwithstanding  the  expira- 
tion of  the  time  limited  by  the  parties  for  that  purpose;  and 
had  always  considered  clauses  of  this  nature  as  terms  extorted 
from  the  necessities  of  the    borrower,   tending   to  usury    and 

Sevier  i.  oppression.     Nor  could  any  case  be  more  proper  for  relief  than 

Greenway, 

l9Ves.413.  this,  where  the  redeemable  interest  did  not  commence  in  pos- 
session till  1724,  and  where  the  mortgagee  was  attempting  to 
gain  an  estate  of  900/.  per  annum  for  so  small  a  consideration 
as  200/.     The  decree  was  reversed. 

A  power  of  sale       42.  A  power  may  be   given  to   a  mortgagee,    in    case    the 

™mo^Sc°to  money  borrowed  be  not  paid  at  the  time  stipulated,  to  sell  the 
estate  absolutely,  which  will  be  supported  in  equity. 

Croft  v.  Powell,  43.  A  conveyance  of  lands  was  made  by  lease  and  release  by 
A.  to  B.  and  his  heirs ;  by  a  defeazance,  bearing  date  with  the 
release,  it  was  agreed,  that  if  A.  repaid  1000/.,  &c.  borrowed  of 
Bv  and  two  other  sums  borrowed  of  other  persons,  which  B. 
had  taken  upon  himself  to  pay  off  within  a  year,  then  B.  should 
reconvey  to  him  :  if  he  failed  to  pay  the  money  within  the  year, 
then  B.  should  mortgage  or  absolutely  sell  the  lands,  free  from 
redemption ;  and  out  of  the  money  raised  by  such  mortgage  or 
sale,  pay  the  said  1000/.,  &c.  with  interest,  and  be  accountable 
for  the  overplus  to  A.  and  his  heirs.  The  money  not  being  paid 
at  the  time  stipulated,  B.  agreed  to  convey  the  estate  for  a  cer- 
tain sum  of  money.     In  the  agreement,  and  also  in  the  convey- 
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ance,   an   exception   was    made,   in  which  the  defeazance  wns 
mentioned. 

The  Court  said,  the  mortgagor  might  have  redeemed  at  anv 
time,  while  the  estate  continued  in  B. ;  and  though  1>.  had  a 
power,  on  non-payment  within  the  year,  to  mortgage  or  sell,  in 
order  to  raise  the  money  lent,  and  to  be  accountable  lor  the 
overplus,  it  was  not  then  to  be  considered  what  he  might  have 
done,  but  what  he  had  done.  It  was  evident  that  it  was  not  15. 's 
intention  to  convey  an  absolute  and  indefeasible  estate,  for  he 
had  not  conveyed  it  absolutely,  and  free  from  the  equity  of 
redemption,  but  had  insisted  upon  having  the  defeazance  in- 
serted . 

It  is  clear,  from  the  above  statement,  that  the  Court  admitted 
the  validity  of  the  power  of  sale  ;  and  the  same  doctrine  was 
fully  assented  to  in  the  following  case. 

44.  A  mortgage  of  leaseholds  was  made  to  a  trustee  in  1798,  Clay  r.  sharpe, 
with  the  usual   power  of  redemption.     It  was  agreed,  that  if  {i;c'n-  [302. 
default  should  be  made  in  payment  of  the  money,  the  trustee  f?-  6,6-     T.    . 

r    J  J  '  bugd.  on  \  end. 

might  sell  the  estate,  pay  off  the  mortgage  money,  and  give  the  6th  ed.  App. 

residue  to  the  mortgagor.     Default  was  made  in  payment  of  the  Cotderw.Mor- 

money.     The  trustee  sold  the  estate  by  public  auction.     The  |^j'  l^0T' 

purchaser   required    the    concurrence    of    the    mortgagor   who  6  Mad.  6:  Geld. 

.....  10. 

refused   to  join,  insisting   that  the  sale  was  made  without  his 

consent,  and  at  an  undervalue  ;  upon  which  the  purchaser  filed 

a  bill  against  the  trustee  and  the  mortgagor,  who  afterwards 

becoming  a  bankrupt,  he  filed  a  supplemental  bill  against  his 

assignees.     Upon  the  hearing  of  the  cause,  the  Court  dismissed 

the  bill  as  against  the  mortgagor  and  his  assignees,  with  costs ; 

and  decreed  a  specific  performance  against  the  trustee  and  his 

cestui  fjue  trust. 

45.  [Where  a  mortgage  deed  with  a  power  of  sale,  provided  Wright*.  Rose, 
that  the   surplus  arising  from  such   sale  was  to  be  paid  to  the  323. 
mortgagor,  his  executors  or  administrators.    It  was  in  a  late  case 

decided  that  if  the  estate  had  been  sold  in  the  lifetime  of  the 
mortgagor  the  surplus  monies  would  have  been  personal  estate, 
but  the  estate  not  being  sold  at  the  mortgagor's  death  the 
equity  of  redemption  descended  to  his  heir,  and  that  he  was 
entitled  to  the  surplus  arising  from  the  sale.] 
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What  is  the 
nature  of  the 
mortgagor's 
estate. 


Cholmondeley 
V.  Clinton, 
2  Mer.  359. 
Powseley  v. 
Blackman, 
Cro.  Jac.  659. 


CHAP.    If. 
Several  Interests  of  the  Mortgagor  and  Mortgagee. 


Sect.    1.   What    is  the  nature  <>f  tin 
Mortgagor's  Estate. 

4.  Cannot  commit  Waste. 

5.  Nor  make  Lenses. 

y.  Nor  Bar  the  Mortgagee  by 
Fine. 

10.  After     Forfeiture     has     an 

Equity  of  Redemption. 

1 1 .  The  Mortgagee  has  the  Legal 

Estate. 
13.   Entitled  to  Rent  after  Notice. 

15.  Subject  to  Covenants. 

16.  Cannot  commit  Waste. 
10.  Nor  make  Leases. 


Sect.  21.  Nor  present  to  a  Living. 

'2'2.  Nor  Bar  the  Mortgagor  by 
Fine. 

23.  A  Renewal  of  a  Lease  trill  be 

a  Ti  ust  for  the  Mortgagor. 

24.  Must  account  for  the  Profits. 
33.  An  Assignee  only  entitled  to 

What  is  really  due. 

35.  A  Mortgage  is  Personal 
Estate. 

38.  Unless  the  Intention  be  other- 
wise. 

11.  But  the  Land  must  be  Re- 
conceyed. 


Section  I. 

Upon  the  execution  of  the  conveyance  by  which  a  mortgage  is 
created,  the  legal  freehold  and  inheritance,  or  the  legal  estate 
for  the  term  of  years  created  by  the  mortgage,  becomes  imme- 
diately vested  in  the  mortgagee.  As,  however,  the  actual  pos- 
session of  the  lands  is  scarcely  ever  given  to  the  mortgagee  ;  but, 
on  the  contrary,  a  clause  is  usually  inserted  in  the  mortgage 
deed,  that  until  default  is  made  in  payment  of  the  mortgage 
money  and  the  interest,  the  mortgagor  shall  retain  the  posses- 
sion and  receive  the  rents;  he  becomes  in  most  respects  tenant 
at  will  to  the  mortgagee.  And  it  is  said  that  where  there  is  a 
proviso  that  the  mortgagor  shall  continue  in  possession,  for  the 
number  of  years  given  for  repayment  of  the  mortgage  money,  he 
will  then  be  tenant  for  years  to  the  mortgagee.  («) 

(a)  [In  Partridge  v  Bere,  8  Bar.  &  Aid.  604,  and  Hall  v.  Surtees,  lb.  616,  it  was 
held  that  a  tenancy  of  some  sort  subsisted  between  the  mortgagor  in  possession,  and  the 
mortgagee.     In  Doe  t».  Maisey,  8  Bar.  &  Cres.  767.     Lord  Tenterden  observed,  the 
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2.  It  was  formerly  doubted  whether  an  assignment  by  a  mort-  Smartle  ■  . 
gagee  alone  did  not  operate  so  as  to  make  the  mortgagor's  con-   j  §  ft 
tinning  in    possession,  under    the  above   clause,  a  disseisin  or  3  Lev.  387. 
divesting  of  the  term,  and   turn  it  to  a  right;  for  if  it  did,  the 
assignee  could  not  assign  it  over,  without  making  an  entry,  or 
obtaining  the  concurrence  of  the  mortgagor.     But  it  was  held  by 

Lord  Molt  that  the  mortgagor's  continuing  in  possession  would 

not  have   this  effect.     And   Chief  Justice  Eyre   said,  that  the  Comb.  249. 

covenant   to    suffer  the    mortgagor    to    continue   in    possession 

governed  all  the  subsequent  assignments.     For   that  covenant 

being  that  the  mortgagor  should  hold  till  default  of  payment,  it 

created  a  tenancy  at  will  upon  all  the  mesne  assignments. 

3.  The  doctrine  that  the  mortgagor  is  tenant  at  will  to   the   Doug-  R-279. 
mortgagee  has  been  discussed  in  some  modern  cases,  in  which  it  3715 

is  shewn  that  though  some  of  the  qualities  of  a  tenancy  at  will 
subsist  between  a  mortgagor  and  mortgagee,  yet  in  others  they 
differ.  For  it  is  now  established  that  a  mortgagee  may  by  eject- 
ment, without  six  months'  notice,  recover  against  the  mortgagor  Tit.  9.  c.  1. 
or  his  tenant ;  in  which  respect  the  estate  of  a  mortgagor  is  in- 
ferior to  that  of  a  tenant  at  will. 

4.  A  mortgagor  in  possession  cannot  commit  waste  :  if  he  does,  Cannot  com- 
the  Court  of  Chancery  will  grant  an  injunction  to  restrain  him  ;  3  Atk.  723. 
because  it  is  neither  iust  nor  equitable  that  a  mortoao-or  should  l  ,;     )):.  ,;!1 

J  l  °    °  8  \  es.  10:j. 

in  any  way  prejudice  or  diminish  the  value  of  the  estate  mort-  5  Mad.  422. 
gaged. 

5.  A  mortgagor  in  possession  cannot  make  a  lease  to  bind  the  Nor  make 
mortgagee  : — 1 .  Because,  being  only  quasi  tenant  at  will,  a  lease    eases 
made   by  him  would  operate  as  a  determination   of  his   estate. 

2.  Because  the  mortgagor  can  do  no  act  tending  to  diminish  the  Tit.  9. 
security  of  the  mortgagee.     So  that  where  a  mortgagor  makes  a 
lease,   the  mortgagee  may  consider  the  lessee  as  a  trespasser  ; 
and  is  not  under  the  necessity  of  giving  him  six  months'  notice 
to  quit. 

mortgagor  is  not  in  the  situation  of  a  tenant  at  all,  or  at  all  events,  he  is  not  more  than 
tenant  at  sufferance  ;  but  in  a  peculiar  character,  and  liable  to  be  treated  as  tenant  or  as 
trespasser  at  the  option  of  the  mortgagee.  In  Doe  v.  Giles,  5  Bing.  431,  it  was  decreed 
that  where  the  mortgagor  remained  in  possession,  and  the  money  was  not  repaid  on  the 
day  stipulated,  the  mortgagee  who  had  a  power  of  entry  and  sale  on  non-payment,  might 
eject  a  mortgagor  without  notice  to  quit  or  demand  of  possession.  See  stat.  3  &  4  Will. 4. 
c.  27.  s.  7.] 

VOL.    II.  G 


82  Title  XV.    Mortgage.  Ch.  II.  s.  6. 


- 


Keecli  n.Hall,        6.  An  ejectment  was  brought  for  a  warehouse  in  the  city  of 
Doug.  21.  t       i        .  ,  • 

London,  by  a  mortgagee,  against  a  lessee  under  a  lease  in  writing, 

for  seven  years ;    made   by  the  mortgagor,  after  the  date  of  the 
mortgage.     The  lease  was  at  rack-rent ;  the  mortgagee  had  no 
notice  of  the  lease,  nor  the  lessee  of  the  mortjrarje.     Lord  Mans- 
field  said,  the  question  for  the  Court  to  decide  was,  whether  by 
the  agreement  understood  be!  ween  mortgagors  and  mortgagees 
— which  was,  that  the   latter  should    receive  interest,  and  the 
former  keep   possession — the  mortgagee  had   given   an   implied 
authority  to  let  from  year  to  year  at  a  rack-rent;   or  whether  he 
might  not  treat  the  defendant  as  a  trespasser,  disseisor,  or  wrong 
doer.     No  case  had  been  cited  where  the  question  had  been  agi- 
tated, much  less  decided.     Where  the  lease  was  not  a  beneficial 
one,  it   was   for  the  interest  of  the  mortgagee   to  continue  the 
tenant;  and  where  it  was,   the  tenant  might  put  himself  in  the 
place  of  the  mortgagor,  and  either  redeem  himself,  or  get  a  friend 
to  do  it.     The  idea  that  the  question  might  be  more  proper  for  a 
court  of  equity  went  upon  a  mistake.     It  emphatically  belonged 
to  a  court  of  law,  in  opposition  to  a  court  of  equity  :  for  a  lessee 
at  a  rack-rent  was   a    purchaser  for  a  valuable   consideration  ; 
and  in  every  case  between  purchasers  for  a  valuable  consideration 
a  court  of  equity  must  follow,  not  lead,  the  law.     On  full  conside- 
ration the  Court  was  clearly  of  opinion  that  there  was  no  infer- 
ence of  fraud  or  consent  against  the  mortgagee,  to  prevent  him 
from  considering  the  lessee  as  a  wrong  doer.     It  was  rightly  ad- 
mitted, that  if  the  mortgagee  had  encouraged  the  tenant  to  lay 
out  money,   he  could   not  maintain  this  action  :  but  here  the 
question  turned  upon  the  agreement  between  the  mortgagor  and 
mortgagee.     When  the  mortgagor  was  left  in  possession,  the 
true  inference  to  be   drawn   was  an   agreement   that  he  should 
possess  the  premises  at  will,  in  the  strictest  sense,  and  therefore 
no  notice  was  ever  given  him  to  quit ;  and  he  was  not  even  en- 
titled to  reap  the  crop,  as  other  tenants  at  will  were,  because  all 
was  liable  to  the  debt,  on   payment  of  which    the  mortgagee's 
title  ceased.   The  mortgagor  had  no  power,  expressed  or  implied, 
to  let  leases,  not  subject  to  every  circumstance  of  the  mortgage. 
If  by  implication  the  mortgagor  had  such  a  power,  it  must  go  to 
a  great  extent — to  leases  where  a  fine  was  taken  on  a  renewal 
lor  lives.     The  tenant  stood  exactly  in  the  situation  of  the  mort- 
gagor.    The  possession  of  the  mortgagor  could  not  be  considered 
as  holding  out  a  false  appearance  :  it  did  not  induce  a  belief  that 
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there  was  no  mortgage,  for  it  was  the  nature  of  the  transaction 
that  the  mortgagor  should  continue  in  possession.  Whoever 
wanted  to  be  secure  when  he  took  a  lease,  should  inquire;  after 
and  examine  the  title  deeds.  In  practice  indeed,  especially  in 
great  estates,  that  was  not  often  done,  because  the  tenant  relied 
on  the  honour  of  his  landlord  :  but  whenever  one  of  two  innocent 
persons  must  be  a  loser,  the  rule  was,  qui  prior  in  tempore  potior 
est  in  jure.  If  one  must  suffer,  it  was  he  who  had  not  used  due 
diligence  in  looking  into  the  title.  Judgment  was  given  for  the 
plaintiff. 

7.  In  a  subsequent  case  it  was  resolved   that  an   ejectment  Thunder  v. 
might  be  brought  by  the  assignee  of  a  mortgagee,  without  giving  2  Emu  449. 
notice  to  quit,  against  one  who  was  let  into  possession  as  tenant 

from  year  to  year,  by  the  mortgagor,  after  the  mortgage  made  to 
the  original  mortgagee,  but  before  assignment  of  it  to  the  plain- 
tiff's lessor. 

8.  It  should,  however,  be  observed  that  a  lease  of  this 
kind  is  good  against  the  mortgagor  and  his  heirs,  and  also 
against  all  strangers  ;  and  will  entitle  the  lessee  to  the  redeem 
the  mortgage. 

9.  A  mortgagor  in  possession  could  not  bar  the  mortgagee  by  Nor  bar  the 
a  fine  and  nonclaim  (c),  of  which  the  reason  will  be  given  in  Title  ™,°ertsagee  y 
XXXV.  Fine.  Ch.H.  s.84-5. 

10.  Where  the  money  borrowed  on  a  mortgage  is  not  paid  on   After  forfeiture 
the  day  specified  in  the  deed,  the  mortgage  is  forfeited  at  law ;  o^dem ' tion 
and  the  estate  of  the  mortgagor  becomes  an  equity  of  redemp- 
tion, of  which  an  account  will  be  given  in  the  next  Chapter. 

11.  It  has  been  stated  that  upon  the  execution  of  a  mortgage  The  mortgagee 
deed,  the  mortgagee  becomes  seised  of  the  legal  estate ;  and  may  estate.     ° 
enter  into  possession,  unless  prevented  by  the  express  terms  of 

the  contract.  But  in  equity  the  lands  mortgaged  are  considered 
as  a  pledge  only  in  his  hands  for  securing  the  repayment  of  the 
money  borrowed.  And  as  long  as  the  right  of  redemption  exists,  Ante,  c.  l.s.10. 
the  mortgagee  is  considered  merely  as  a  trustee  for  the  mort- 
gagor; so  that  none  of  his  charges  or  incumbrances  attach  on 
the  estate. 

12.  Where  the  interest  is  not  paid,  the  mortgagee  becomes  Doe  v.  Roe, 
entitled  to  the  possession  of  the  lands,  and  may  bring  an  eject-  4  ves.'iOG   " 

7  ib.  489. 

3  Ves.  ,\  B.  15. 

(Y)  [Abolished  from  the  31st  of  December,  1833.     Stat.  3  &  4  Will.  4.  c.  71.  |  13  ib.  560. 
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9  Ves.  36. 
S.C.  Cmp.  27. 
:i  Mad.  433. 

1  Bro.C.C.51  1. 
also  I 'ixon  r. 
\\  igram, 

2  (Jr.  &  J.  013. 


Entitled  to  rent 
alter  notice. 


Moss  v. 
(JaHimore, 
Doug.  279. 
1  Term  R.  384. 


mcnt  for  the  recovery  of  them.  But  by  the  statute  7  Geo.  2. 
c.  20.  it  is  enacted  that  where  an  ejectment  is  brought  by  a 
mortgagee,  and  no  suit  is  then  depending  in  equity  respecting 
the  foreclosure  or  redemption  of  the  mortgage,  the  mortgagor's 
tendering  the  principal,  interest,  and  costs  in  Court,  shall  be 
deemed  a  full  satisfaction;  and  the  Court  may  compel  the  mort- 
gagee to  reconvey  the  premises. 

13.  The  mortgagee  may,  upon  nonpayment  of  the  interest, 
give  notice  of  the  mortgage  to  the  tenants  or  occupiers  of  the 
lands  mortgaged  ;  and  thereby  acquires  a  right  to  the  rents  then 
in  arrcar,  as  well  as  to  what  accrues  after. 

14.  One  Harrison,  being  seised  in  fee,  demised  certain  lands 
in  1772  to  Moss  the  plaintiff  for  twenty  years,  reserving  rent ; 
and  afterwards  mortgaged  the  same  lands  to  the  defendant  Gal- 
limore  in  fee.  Moss  continued  in  possession  from  the  date  of 
his  lease ;  and  paid  his  rent  regularly  to  the  mortgagor,  all  but 
28/.,  which  was  due  on  or  before  November  1778,  when  the 
mortgagor  became  a  bankrupt,  being  at  the  time  indebted  to  the 
mortgagee  in  more  than  that  sum  for  interest  on  the  mortgage. 
On  the  3rd  of  January  1779,  the  mortgagee  gave  notice  to  Moss 
the  tenant  of  the  mortgage,  and  demanded  the  rent  then  due, 
and  afterwards  entered  and  distrained  for  rent.  The  question 
was,  whether  the  distress  could  be  justified. 

Lord  Mansfield. — "  I  think  this  case,  in  its  consequences, 
very  material.  It  is  the  case  of  lands  let  for  years,  and  after- 
wards mortgaged  ;  and  considerable  doubts,  in  such  cases,  have 
arisen  in  respect  to  the  mortgagee,  when  the  tenant  colludes 
with  the  mortgagor ;  for  the  lease  protecting  the  'possession  of 
such  a  tenant,  he  cannot  be  turned  out  by  the  mortgagee.  Of 
late  years,  the  courts  have  gone  so  far  as  to  permit  the  mortgagee 
to  proceed  by  ejectment,  if  he  has  given  notice  to  the  tenant  that 
he  does  not  intend  to  disturb  the  possession,  but  only  requires 
the  rent  to  be  paid  him,  and  not  to  the  mortgagor.  This,  how- 
ever, is  entangled  with  difficulties.  The  question  here  is,  whe- 
ther the  mortgagee  was,  or  was  not,  entitled  to  the  rent  in 
arrear.  Before  the  statute  of  Queen  Anne,  attornment  was 
necessary,  on  the  principle  of  notice  to  the  tenant;  but  when  it 
took  place,  it  certainly  had  relation  back  to  the  grant ;  and,  like 
other  relative  acts,  they  were  to  be  taken  together.  Thus,  livery 
of  seisin,  though  made  afterwards,  relates  to  the  time   of  the 
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feoffment.  Since  the  statute,  the  conveyance  is  complete  with- 
out attornment:  but  there  is  a  provision,  that  the  tenant  shall 
not  be  prejudiced  by  any  act  done  by  him  as  holding  under  the 
grantor,  till  he  has  had  notice  of  the  deed.  Therefore  the  pay- 
ment of  rent  before  such  notice  is  good.  With  this  protection, 
he  is  to  be  considered,  by  force  of  the  statute,  as  having  attorned 
at  the  time  of  the  execution  of  the  grant ;  and  here  the  tenant 
has  suffered  no  injury.  No  rent  has  been  demanded,  which  was 
paid  before  he  knew  of  the  mortgage.  He  had  the  rent  in 
question  still  in  his  hands,  and  was  bound  to  pay  it  according  to 
the  legal  title.     But  having  notice  from  the  assignees,  and  also 

©  ©  © 

from  the  mortgagee,  he  dares  to  prefer  the  former,  or  keeps  both 
parties  at  arms'-length.  In  the  case  of  executions,  it  is  uni- 
formly held,  that  if  you  act  after  notice,  you  do  it  at  your  peril. 
He  did  not  offer  to  pay  one  of  the  parties  on  receiving  the  in- 
demnity. As  between  the  assignees  and  the  mortgagee,  let  us 
see  who  is  entitled  to  rent.  The  assignees  stand  exactly  in  the 
case  of  the  bankrupt.  Now,  a  mortgagor  is  not  properly  tenant 
at  will  to  the  mortgagee,  for  he  is  not  to  pay  him  rent.  He  is 
only  quodam  modo.  Nothing  is  more  apt  to  confound  than  a 
simile.  When  the  court  or  counsel  call  a  mortgagor  a  tenant  at 
will,  it  is  barely  a  comparison.  He  is  like  a  tenant  at  will. 
The  mortgagor  receives  the  rent  by  a  tacit  agreement  with  the 
mortgagee  :  but  the  mortgagee  may  put  an  end  to  this  agreement 
when  he  pleases.  He  has  the  legal  title  to  the  rent ;  and  the 
tenant,  in  the  present  case,  cannot  be  damnified,  for  the  mort- 
gagor can  never  oblige  him  to  pay  over  again  the  rent  which  has 
been  levied  by  distress.  I  therefore  think  the  distress  well  jus- 
tified ;  and  I  consider  this  remedy  as  a  very  proper  additional 
advantage  to  mortgagees,  to  prevent  collusion  between  the  tenant 
and  the  mortgagor." 

15.  It  is  a  principle  of  law,  that  an  assignee  of  a  lease  is  Subject  to 
subject  to  the  performance  of  all  the  covenants  contained  in  such 
lease.     So  that  were  a  lease  was  assigned  by  way  of  mortgage, 
the  mortgagee  would  become  liable  to  the  covenants  in  the  lease, 

©      o  * 

unless  a  distinction  were  made  between  an  absolute  assignment, 
and  one  made  by  way  of  mortgage.     Upon  this  ground  it  was 
determined  by  the  Court  of  King's  Bench  in   1783,  that  if  a  Eaton  o. 
leasehold  was  assigned  as  a  security  only  for  the  repayment  of  a   Doug.  457. 
sum  of  money,  the  lessor  could  not  sue  the  mortgagee,  as  as- 
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signee  of  all  the  mortgagor's  estate,  even  after  the  mortgage  was 
forfeited  ;  unless  the  mortgagee  had  entered  into  possession. 
But  this  doctrine  has  been  altered;  and  it  is  now  settled  that 
when  a  party  takes  an  assignment  of  a  lease,  by  way  of  mort- 
gage, the  whole  interest  passes  to  him  ;  and  he  becomes  liable  on 
the  covenant  for  payment  of  rent,  though  he  never  occupied,  or 
became  possessed  in  fact,  (d) 

16.  Although  a  mortgagee  in  fee  in  possession  has  a  right  at 
law  to  commit  any  kind  of  waste,  because  he  is  there  considered 
as  the  absolute  owner  of  the  inheritance  ;  yet  he  will  be  restrained 
in  equity  ;  and  the  Court  of  Chancery  will  also  decree  an  account 
to  be  taken  of  the  trees  cut  down  ;  and  direct  the  produce  to  be 
applied,  first  in  payment  of  the  interest  due  on  the  mortgage,  and 
then  in  reducing  the  principal. 

17.  If  however  the  security  is  defective,  the  Court  of  Chan- 
cery will  not  restrain  a  mortgagee  from  his  legal  privileges. 
But  the  money  arising  from  the  sale  of  timber  must  be  applied 
towards  payment  of  the  mortgage. 

18.  A  mortgagee  of  a  copyhold  may  pull  down  ruinous  houses, 
and  build  better  ones,  to  prevent  a  forfeiture.  For  the  lord  has 
a  right  to  say  that  the  tenant  shall  not  let  the  houses  fall,  and 
may  seize  if  he  does. 

19.  A  mortgagee  in  possession  cannot  make  a  lease  of  the 
lands,  so  as  to  bind  the  mortgagor,  without  an  absolute  neces- 
sity. For  by  that  means  the  estate  might  be  greatly  injured,  by 
the  mortgagee's  granting  improper  or  beneficial  leases. 

20.  The  plaintiff  having  mortgaged  a  house  in  London  to 
Clay  the  defendant,  tendered  him  the  principal  sum  due  and  in- 
terest, which  he  refusing,  exhibited  his  bill  to  have  a  reconvey- 
ance. The  defendant  answered,  that  he  had  made  a  lease  of  the 
house  for  five  years,  reserving  so  much  yearly  rent,  with  a  cove- 
nant, that  after  the  expiration  of  the  five  years,  the  lessee  should 
hold  it  for  four  years  longer ;  and  that  if  the  plaintiff,  the  mort- 
gagor, would  grant  such  lease,  the  defendant  would  reconvey. 

The  Master  of  the  Rolls  decreed  for  the  defendant.  On  an 
appeal  to  Lord  Macclesfield,  it  was  insisted  for  the  plaintiff, 
that  a  mortsasee  could  not  make  a  lease  of  a  house  or  lands  in 


(it )  To  prevent  the  consequences  of  the  mortgagee's  liability  as  assignee,  it  is  usual 
in  practice  to  make  mortgages  of  leaseholds  by  demise,  and  not  by  assignment,  parti- 
cularly  if  the  propeity  consist  of  buildings.     Note  by  Mi.  Cruis,e. 


Title  XV.  Mortgage.  Ch.  II.  s.  20—24.  87 

mortgage,  unless  there  was  an  absolute  necessity  lor  it,  which 
did  not  appear  in  this  case.  The  Court,  being  of  that  opinion, 
reversed  the  decree,  (e) 

21.  A  mortgagee  of  a  manor,  to  which  an  advowson  is  appen-   \or  preScnt  to 
dant,  or  of  an  advowson  in  gross,cannot,  in  the  case  of  a  vacancy,  u  mng" 
present  to  the  living;  of  which  the  reason  will  be  given  in  Title 

XXI.  Advowso/i.  Ch. 2. 

22.  A  fine  levied  by  a  mortgagee  in  possession,  of  the  mort-  Nor  bar  the 
gaged  estate,  would  not  bar  the  mortgagor  or  his  heirs;  of  which   fjjj/8 
the  reason  will  be  given  in  Title  XXXV.   Fine.  ch.  14- 

23.  Where  a  mortgagee  in  possession  of  a  lease  for  lives  or  A  renewai  0fa 
years  renews  it,  he  will  be  considered   inequity  as  a  trustee  for  J^^f  /"Vk    & 
the  mortgagor;  who  will  be  entitled  to  such  new  lease,  on  pay-  mortgagor, 
mentofthe  money  borrowed ;  because  such  renewal  is  supposed   Manlovei'.Ball, 
to  be  obtained  in  consequence  of  the  possession  of  the  original  "    tr 
lease.     But  in  a  case  of  this  kind  the  mortgagee  will  be  allowed 

to  add  the  fine  paid  for  the  renewal  to  his  principal;  and  to  re- 
ceive interest  for  it. 

24.  Where  a  mortgagee  is  put  into  possession  of  the  lands,  or  Must  account 
where  he  enters  after  forfeiture,  he  becomes  a  steward  or  bailiff  i°vern!4'),47'''. 
to  the  mortgagor,  and  is  therefore  subject  to  account  with  him  2Atk.534. 
for  the  rents  and  profits  of  the  estate.    He  is  not,  however,  obliged 

to  account  according  to  the  value  of  the  lands  ;  that  is,  he  is  not 
bound  by  any  proof  the  lands  were  worth  so  much,  unless  it  can 
likewise  be  proved  that  he  made  so  much  of  them,  or  might  have 
done  so,  had  it  not  been  for  his  own  wilful  default ;  as  if  he 
turned  out  a  sufficient  tenant,  who  held  it  at  so  much  rent,  or 
refused  to  accept  a  sufficient  tenant,  who  would  have  given 
so  much  for  it.  Because  it  is  generally  the  laches  of  the  mort- 
gagor that  he  lets  the  lands  go  into  the  hands  of  the  mortgagee, 

(e)  [To  the  creation  of  a  valid  lease  of  an  estate  in  mortgage,  the  concurrence  of  the 
mortgagee  and  mortgagor  is  essential.  The  mortgagee  having  the  legal  estate  should 
demise,  and  the  mortgagor  also  should  demise  and  confirm.  The  rent  may  be  reserved 
generally,  and  the  covenants  from  the  lessee  should  be  made  with  the  mortgagee  and 
also  with  the  mortgagor  severally.  Sometimes  a  power  is  reserved  in  the  mortgage  for 
the  mortgagor  to  appoint  by  way  of  demise,  in  which  case  the  lease  takes  effect  as  an 
appointmeut  of  the  use  to  the  lessee  for  the  term  :  in  this  instance  the  reservation  may 
be  general,  and  the  covenants  should  be  entered  into  with  the  mortgagee  and  also  with 
the  mortgagor  severally,  as  where  the  lease  operates  as  a  common  law  demise. 

If  the  mortgage  is  of  leaseholds,  of  course  the  mortgagor  cannot,  under  a  power  to 
lease  in  the  mortgage  deed,  make  an  under-lease  of  the  legal  estate  without  the  concur- 
rence of  the  mortgagee. 
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by  the  non-payment  of  the  money;  therefore  when  the  mortgagee 

inters,  he  is  only  accountable  for  what  he  actually  receives,  and 
is  not  bound  to  take  the  trouble  of  making  the  most  of  another's 
property. 

25.  If  the  mortgagor  proves  that  the  estate  was  let  at  a  cer- 
tain price,  while  in  the  hands  of  the  mortgagee,  that  will  be 
deemed  the  rate  at  which  it  was  let  the  whole  time,  unless  the 
mortgagee  shews  the  contrary. 

26.  If  a  mortgagee  enters  upon  the  estate  mortgaged,  and 
thereby  keeps  out  other  creditors,  and  yet  allows  the  mortgagor 
to  receive  the  rents  and  profits  ;  he  will  be  charged  with  all  the 
profits  which  he  might  have  made  after  entry. 

27.  Where  a  mortgagee  permits  the  mortgagor  to  make  use  of 
his  incumbrance  in  keeping  out  other  creditors,  he  will  be  subject 
to  account  for  the  profits,  from  the  time  when  the  creditors  were 
entitled  to  their  remedy. 

28.  A  person  made  a  mortgage  of  his  estate,  and  afterwards 
became  a  bankrupt.  The  assignees  brought  an  ejectment  for 
the  recovery  of  the  lands  comprised  in  the  mortgage.  The  mort- 
gagee refused  to  enter,  but  suffered  the  bankrupt  to  fence  against 
the  assignees,  with  this  mort<raoe. 

The  Lord  Keeper  said,  the  mortgagee  should  be  charged 
with  the  profits,  from  the  time  when  the  ejectment  was  de- 
livered. 

I'd  328  29.  If  a  mortgagee  in  possession  assigns  over  his  mortgage, 
without  the  assent  of  the  mortgagor,  he  is  bound  to  answer  for 
the  profits,  both  before  and  after  the  assignment;  though  as- 
signed only  for  his  own  debt :  for  he  is  under  a  trust  to  answer 
the  profits  of  the  pledge ;  and  it  is  a  breach  of  trust  to  assign 
such  pledge  to  an  insolvent  person. 

.  518.  30.  A  mortgagee  will  not  be  allowed  any  thing  for  his  trouble 

in  receiving  the  rents  of  the  estate  himself:  but  if  he  is  obliged 
to  employ  a  bailiff  or  agent,  he  will  be  allowed  what  he  has  paid 
to  him.  And  although  there  be  a  private  agreement  between 
the  mortgagor  and  mortgagee,  for  an  allowance  to  the  mortgagee 
for  his  trouble  in  receiving  the  rents  of  the  estate,  yet  the  Court 
of  Chancery  will  not  carry  it  into  execution;  for  they  will  not 
suffer  him  to  receive  more  than  his  principal  and  interest. 

31.  A  mortgagee  in  possession  will  be  entitled  to  such  ex- 
penses as  he  is  put  to  in  keeping  the  estate  in  necessary  repair, 
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which  he  may  add  to  the  principal  of  his  debt,  with  interest; 
and  if  a  mortgagee  has  expended  any  sum  of  money  in  support- 
ing the  right  of  the  mortgagor  to  the  estate,  where  his  title  has 
been  impeached,  the  mortgagee  may  add  this  to  the  principal  of 
his  debt,  and  it  shall  carry  interest. 

32.  It  is  a  rule  of  the  Court  of  Chancery,  in  directing  an  ac- 
count between  a  mortgagor  and  mortgagee,  that  wherever  the 
gross  sum  received  exceeds  the  interest,  it  shall  be  applied  to 

sink  the  principal.  "  But  this  (says  Lord  Hardwicke)  is  often  2  Atk-  534- 
attended  with  great  hardships  to  the  mortgagees,  where,  as  in 
this  case,  the  sum  was  large  ;  4000/.  principal,  and  the  mortga- 
gee forced  to  enter  upon  the  estate,  and  could  only  satisfy  his 
debt  by  parcels,  and  is  a  bailiff  to  the  mortgagor,  without  salary, 
subject  to  account :  and  therefore  truly  said  the  Master,  he  is 
not  obliged,  for  every  trifling  small  exceed  of  interest,  to  apply 
it  to  sink  the  principal ;  nor  do  I  know  that  the  Court  has  ever 
laid  it  down  as  an  invariable  rule,  that  the  Master  must  always, 
in  taking  such  accounts,  make  annual  rests." 

33.  A  mortgagee,  either  before  or  after  he  enters  into  posses-  An  assignee 

sion,  may  assign  over  his  mortgage.     But  in  all  such  cases  the  to  what  is 

assignee  is  only  entitled  to  what  is  really  due  on  the  mortgao-e  at  rea,|y(lue- 
&  •/  J  f   o  Mathews  <:. 

the  time  of  the  assignment;  not  to  what  may  appear  due  on  the  JValwyn, 

t  •  4  Yes,  Jun.  118. 

face  of  the  mortgage.  It  is,  therefore,  the  universal  practice  to 
make  the  mortgagor  a  party  to  the  assignment ;  for  otherwise  it 
may  happen  that  the  mortgagee,  having  received  a  part  of  the 
money,  may  assign  the  mortgage,  in  consideration  of  the  whole 
sum  for  which  it  was  originally  made  ;  in  which  case  the  assignee 
would  be  defrauded ;  as  he  could  only  oblige  the  mortgagor  to 
pay  him  what  remained  due. 

34.  It  was  held  in  a  subsequent  case,  that  even  after  an  as-  Williams ». 

,.  .  .  Sorrell, 

signment  or   a  mortgage,  payments  to  the  mortgagee  without  4  Ves.Jun.389. 
notice  must  be  allowed  by  the  assignee ;  though  the  assign- 
ment of  the   mortgage   (the   lands   being   in    Middlesex)  was 
registered. 

35.  Although  the  mortgagee  enters  into  possession,  yet  as  A  mortgage  is 
long  as  the  right  of  redemption  exists,  the  mortgage  is  only  con- 
sidered as  personal  estate  ;  the  debt  being  the  principal,  and  the 

land  the  accessary.     And  if  the  mortgagor  does  not  redeem,  the  Treat  of  Eq. 

i  •  pi  -Hi  ii         B.  3.c.l.s.  13. 

personal  representatives  ot   the  mortgagee  will  be  entitled  to 

the  land. 
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Ellis  «. Guavas.       36.  A  mortgage   was  forfeited,  the  heir  of  the  mortgagee  was 
2  Chan.  Ca.  oO,  m  possession,  and  no  want  of  assets  :  but  as  the  mortgage  money 
was  part  of  the  personal  estate,   the  heir  was  decreed  to  convey 
the  lands  to  the  administrator  of  the  mortira<j;ee. 
Att.  Gen.  o.  37.  In  a  modern  case  it  was  resolved  that  lands  held  originally 

5  VeL  300.  under  old  mortgages  passed  by  a  general  devise,  though  no  release 
of  the  equity  of  redemption  appeared  ;  and  that  there  was  no 
equity  between  the  heir  or  devisee  and  the  personal  representa- 
tive, to  convert  property  from  the  state  in  which  it  is  found  at 
the  death  of  the  testator. 
Unless  the  in-  38.  If,  however,  it  appear  to  have  been  the  intention  of  the 
wise!"1  to"u    mortgagee  that  it  should  not  go  as  personal  estate,  the  personal 

representatives  will  not  be  entitled  to  it. 
Noyst?.  39.  A  testator  having  a  mortgage  in  fee  devised   it  to  his  two 

IWordaunt,  .     .     .     ,     .  '  „.  .  .  ,  ., 

2  Vera.  581.  daughters  and  their  heirs.  One  ot  the  daughters  dying  with- 
out issue,  her  husband  and  administrator  claimed  a  moiety 
of  the  lands,  as  part  of  his  wife's  personal  estate ;  it  being 
a  mortgage  not  foreclosed,  nor  the  equity  of  redemption 
released. 

The  Court  said,  that  although  it  was  a  mortgage  as  between 
the  mortgagor  and  mortgagee,  yet  it  being  the  testator's  intention 
that  it  should  pass  as  real  estate,  it  must  go  to  the  deceased 
daughter's  heir  at  law. 
Garret  v.  Evers,  40.  Mr.  Garret  being  indebted  to  his  brother,  devised  to  him  a 
os.  ep.  .  mortu.ao-e  for  a  lamer  sum,  for  whicli  he  had  s;ot  a  decree  of  fore- 
closure,  but  died  before  the  account  was  taken,  or  the  mort- 
gagor absolutely  foreclosed. 

Lord  King  declared  that  the  lands  in  mortgage,  being  devised 

as  real  estate,  should  be  considered  as  such,  between  the  devisor 

and  devisee ;  therefore,  though  the  legacy  was  greater  than  the 

debt,  it  should  not  go  in  satisfaction  of  it ;  but  if  assets  fell  short, 

it  was  still  to  be  considered  as  personal  estate,  for  the  payment  of 

debts. 

Hut  the  land  41.  It  is  said  by  Lord  Mansfield,  that"  a  mortgage  is  a  charge 

must  here-         upon  land  ;   and  whatever  would  give  the  money  will  carry  the 

2  Burr.  978.       estate  in  the  land  along  with  it,  to  every  purpose.     The  estate  in 

the  land  is  the  same  thing  us  the  money  due  upon  it.     It  will  be 

liable  to  debts,  it  will  go  to  executors,  it  will  pass  by  a  will  not 

made  and  executed  with  the  solemnities  required  by  the  statute 
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of  Frauds.  The  assignment  of  the  debt,  or  forgiving  it,  will 
draw  the  land  after  it,  though  the  debt  were  forgiven  only  by 
parol;  for  the  right  to  the  land  would  follow,  notwithstanding 
the  statute  of  Frauds." 

42.  This  passage  can  only  mean  that  mortgages  are  so  far  out 
of  the  statute  of  Frauds,  that  the  payment  of  the  debt  converts 
the  mortgagee  into  a  trustee  for  the  mortgagor ;  who,  by  an  ap- 
plication to  the  Court  of  Chancery,  may  obtain  a  decree  to  com- 
pel the  mortgagee  to  re-convey,  or  assign  the  lands  by  proper 
assurances  ;  not  that  the  payment  of  the  money  shall,  of  itself, 
have  the  effect  of  restoring  the  legal  estate  to  the  mortgagor, 
without  any  conveyance. 

43.  In  the  case  of  a  mortgage  in  fee,  the  proviso  in  all  modern 
deeds  is,  that  upon  payment  of  the  money  at  the  time  specified, 
the  mortgagor  shall  re-convey  the  estate.     Now,  in  this  case, 

even  a  strict  performance  of  the  condition  will  not  operate  so  as  Harrison 
revest  the  legal  estate  in  the  mortgagor,  without  a  re-conveyance;  I'^tk^o. 
and  where  the  condition  is  not  strictly  performed,  the  case  is  much 
stronger. 

Where  the  mortgage  is  made  by  a  demise  for  years,  the  proviso 
is,  that  if  the  money  be  paid  at  the  time  specified,  the  term  shall 
cease.  And  it  is  agreed  that  where  the  money  is  not  paid  at  the 
time  specified,  the  term  becomes  absolute,  and  must  be  surrender- 
ed or  assigned. 

In  the  case  of  ancient  mortgages  a  court  of  justice  might  pre-  Tit.  12.  c.  2. 
sume  a  re-conveyance  of  the  legal  estate  ;  but  this  presumption 
admits  the  necessity  of  such  re-conveyance. 
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CHAP.   III. 


Equity  of  Redemption. 


Sect.     I.  Nature  of. 

5.  Similar  In  a  Trust  Estate. 
s.  is  alienable,  devisable,  and 

descendible. 
9.  May    be    mortgaged     and 
charged. 
11.  Subject  to  Curtesy. 
13.  Hut  not  to  Douer. 
15.  Unless  the  Mortgage  be  for 

years. 
1G.  Subject  to  Crown  debts. 
17.  7s  Assets  in  Equity. 
22.  And  sometimes  legal  Assets. 
24.  Effect  of  a  Devise  for  pay- 
ment of  debts. 

26.  Who  may  redeem. 

27.  A  subsequent  Incumbrancer. 
30.  A   Doicress,  Jointress,    and 

Tenant  by  the  Curtesy. 
33.  The  Crotvn. 


Sect.  35.  Whoever   redeems    must    do 
Equity. 

50.  No  precise  time  is  fixed  for 
Redemption . 

57.  Hut  twenty  years'  possession 
is  a  Bar. 

02.  ExceptioJis.     I.  Where  there 
is  a  disability. 

08.  II.    Where    an    account    has 
been  settled. 

72.  III.     Where    the    mortgage 
has  been  acknowledged. 

77.  IV.    Where   no   time   is    ap- 
pointed for  payment. 

84.  V.     Where    the    mortgagor 
continues  in  possession. 

88.  VI.    Where   there   is  fraud 
in  the  mortgagee. 
Committees  of  lunatic  mort- 
gagee may  convey.] 


<)0. 


Section  I. 

Nature  of.  Wi;  have  seen  that  when  the  money  borrowed   on   mortgage  is 

not  paid  at  the  time  specified,  the  mortgage  becomes  forfeited  at 
law,  and  the  legal  estate  absolutely  vested  in  the  mortgagee ; 
but  that  the  Court  of  Chancery  still  allows  the  mortgagor  a 
reasonable  time  to  redeem,  on  payment  of  the  principal,  interest, 
and  costs;  which  is  called  an  equity  of  redemption. 

2.  An  equity  of  redemption  is  a  mere  creature  of  a  court  of 
equity,  founded  on  this  principle,  that  as  a  mortgage  is  nothing- 
more  than  a  pledge  for  securing  the  re-payment  of  a  sum  of 
money  to  the  mortgagee,  it  is  but  natural  justice  to  consider  the 
ownership  of  the  land  as  still  vested  in  the  mortgagor,  subject 
only  to  the  legal  title  of  the  mortgagee  ;  so  far  as  such  legal  title 
is  necessary  to  his  security. 
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3.  By  the  statute  4  William  &   Mary,  c.  16.  it  is  enacted,    Mfly  be  lost  by 
that  if  any  person  shall  borrow  money,  &c.  or  become  indebted 

for  any  other  valuable  consideration,  and  for  the  payment 
thereof  shall  voluntarily  give  a  judgment,  statute,  or  recogni- 
zance, and  shall  afterwards  borrow  any  other  sum  of  money,  or 
for  any  other  valuable  consideration  become  indebted  to  such 
other,  and  for  securing  the  re-payment  and  discharge  thereof 
shail  mortgage  lands  to  the  second  lender,  or  to  any  other 
person  in  trust  for  him,  and  shall  not  give  notice  to  the  mort- 
gagee of  such  judgment,  8tc.  in  writing  before  the  execution  of 
the  said  mortgage  or  mortgages,  such  mortgagor  shall  have  no 
benefit  in  the  equity  of  redemption  of  the  lands  mortgaged, 
unless  such  mortgagor  or  his  heirs,  upon  notice  given  by  the 
mortgagee  in  writing,  under  his  hand  and  seal,  attested  by  two 
witnesses,  of  such  former  judgment,  &.c.  shall  within  six  months 
pay  off  and  discharge  the  same,  and  cause  the  same  to  be 
vacated  and  discharged  ;  and  if  any  person,  who  shall  once  mort- 
gage lands  for  a  valuable  consideration,  shall  again  mortgage 
the  same  lands,  or  any  part  thereof,  to  any  person,  the  former 
mortgage  being  in  force,  and  shall  not  discover  in  writing  to  the 
second  mortgagee  the  first  mortgage,  such  mortgagor  shall  have 
no  relief,  or  equity  of  redemption,  against  the  second  mortgagee. 
Provided  that  this  act  shall  not  extend  to  bar  any  widow  of 
any  mortgagor  of  her  dower,  who  did  not  legally  join  with  such 
husband  in  such  mortgage,  or  otherwise  lawfully  exclude  herself. 

4.  It  has  been  determined  on   the  construction  of  this  statute,  Stafford  v. 

1.  That  if  a  mortgage  becomes  irredeemable  by  this  statute,  it  2  Vera.  589. 
will  remain  so  in  the  hands  of  an  assignee,  though  assigned  in 
consideration  of  the  principal,  interest,  and  costs  due  thereon. 

2.  That  if  a  subsequent  mortgagee  redeem  such  a  mortgage,  he 
shall  hold  the  estate  irredeemable.  3.  That  if  there  are  more 
lands  in  the  second  mortgage  than  in  the  first,  that  seems  to  be 
a  case  omitted  out  of  the  statute.  But  the  adding  an  acre  or 
two  shall  not  exempt  it ;  for  that  may  be  a  contrivance  to  evade 
the  statute. 

5.  An  equity  of  redemption  is  similar,  in  many  respects,  to  a  similar  to  a 
trust  estate ;  for  the  mortgagee  is  entitled  to,  and  holds  the  trust  estate> 
lands  merely  as  a  pledge  for  securing  the  repayment  of  money  ; 

and  in  most  other  respects  is  a  trustee  for  the  mortgagor. 

G.  Lord  Hale  says,  there  is  a  diversity  between  a  trust  and  a   Hani.  69. 

J  17  Ves.  133. 
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Infra,  s.  12. 


Cholmondeley 
v.  Clinton, 
Tit.  3  I.e.  2. 
s.  67. 

Is  alienable, 
devisable,  and 
descendible. 


May  be  mort- 
gaged and 
charged. 

Vide  infra,  c.  5. 


Willouhbyc.W. 
1  T.  R.  763. 
S.  C.  1  Powell, 
Mortg.  [493.] 
ed.  5. 
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power  of  redemption.  For  a  trust  is  created  by  the  contract  of 
the  party,  and  he  may  direct  it  as  he  pleases.  Therefore  one  that 
comes  in,  in  the  post,  shall  not  be  liable  to  it  without  express 
mention  made  by  the  party.  But  a  power  of  redemption  is  an 
equitable  right,  inherent  in  the  land  ;  and  bound  all  persons,  in 
the  post  or  otherwise,  because  it  was  an  ancient  right  to  which 
the  party  was  entitled  in  equity. 

7.  While  the  mortgagor  is  allowed  to  retain  possession  of  the 
estate,  after  forfeiture,  he  is  in  the  same  situation  quoad  the 
mortoaoee  as  he  was  before  the  mortoaoe  was  forfeited.  But 
quoad  strangers  his  possession,  both  before  and  after  forfeiture, 
has  always  been  considered  as  similar  to  that  of  a  cestui  que 
trust,  and  attended  with  the  same  consequences  in  equity  as  a 
seisin  in  deed  of  a  legal  estate  at  law.  And  Lord  Hardwicke 
has  laid  it  down,  that  a  person  entitled  to  any  equity  of  re- 
demption, who  is  in  the  receipt  of  the  rents  and  profits,  has 
such  a  seisin  and  possession  of  the  equitable  estate  in  the  land, 
as,  in  the  consideration  of  a  court  of  equity,  is  equivalent  to 
an  actual  seisin  of  a  legal  estate  in  a  court  of  law.  And  in  a 
modern  case  it  has  been  determined,  that  an  equity  of  redemp- 
tion may  be  divested,  and  an  adverse  possession  of  it  obtained. 

8.  It  follows  that  an  equity  of  redemption  may  be  aliened, 
intailed,  and  devised  by  will,  in  the  same  manner  as  a  trust 
estate.  It  is  also  descendible  to  the  heir  of  the  mortgagor. 
There  may  be  a  possessio  fratris  of  it,  and  it  will  follow  the 
customary  descent ;  for  if  lands  held  in  borough  English  are 
mortgaged,  the  equity  of  redemption  will  go  to  the  youngest 
son,  to  whom  the  legal  estate  would  have  descended.  So  in  a 
mortgage  of  lands  held  in  gavelkind,  the  equity  of  redemption 
will  go  to  all  the  sons. 

9.  An  equity  of  redemption  may  be  mortgaged.  But  a  mort- 
gage of  this  kind,  which  is  usually  called  a  second  mortgage,  is 
seldom  recommended  by  conveyancers,  for  two  reasons  :  1.  Be- 
cause a  third  mortgagee  without  notice  may,  by  paying  off  the 
first  mortgage,  acquire  a  preference  over  the  second.  2.  Be- 
cause great  difficulties  may  arise  in  calling  in  the  money ;  for  as 
a  second  mortgagee  has  no  legal  remedy,  he  is  driven  to  the 
tedious  and  expensive  process  of  a  suit  in  equity,  to  recover 
even  his  interest.  There  is,  however,  one  case  where  a  second 
mortgage  may  be  accepted;  that  is,  if  he  can  get  in  a  term  for 
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years  prior  to  the  first  mortgage  ;  for  the  acquisition  of  such  a 
term  will  give  the  second  mortgagee  the  legal  estate. 

10.  A  person   having  an   equity  of  redemption    in    fee  may 
charge  it  with  the  payment  of  an   annuity.     Thus  Lord  Eldon   Tucker  v. 
has  said,  that  if  a  person  having  an  equity  of  redemption  of  an   n  Ves.  131. 
estate  mortgaged  in  fee,  had  granted  an   annuity,  that  would 

have  been  established  in  a  court  of  equity  ;  where,  though  not 
at  law,  this  interest  is  acknowledged,  and  would  have  been 
rendered  liable  to  the  annuity. 

11.  An  equity  of  redemption  is  subject  to  curtesy;  so  that  Subject  to  cur- 
where  a  man  marries  a  woman  who  is  entitled  to  an  estate  that  tesy* 

is  mortgaged  in  fee,  and  has  issue  by  her,  he  will  be  allowed  in 
equity  to  hold  it  during  his  life  as  tenant  by  the  curtesy. 

12.  A  woman  being  seised  of  certain  lands,  made  a  mortgage   Casbumev. 
in  fee  of  them  for  securing  900/.     She  afterwards  married,  and  Ecf.728. 
died  without  having  paid  off  the  mortgagee,  leaving-  issue  a  son.   j  Atk-  603', 

0   r  &    &   »  b  2  Jacob  and 

Her  husband  claimed  to  be  entitled  to  the  lands  for  his  life,  as  Walker'sRep. 
tenant  by  the  curtesy.  1>P* l  °' 

The  Master  of  the  Rolls  (Sir  J.  Jekyll)  held  he  was  not  entitled. 

On  an  appeal  to  Lord  Hardwicke,  he  observed  that  the  case 
depended  on  two  considerations  : — 1.  What  kind  of  interest  an 
equity  of  redemption  was  considered  to  be  in  a  court  of  equity. 
2.  What  was  necessary  to  entitle  a  husband  to  be  tenant  by  the 
curtesy. — As  to  the  first,  an  equity  of  redemption  had  always 
been  considered  as  an  estate  in  the  land  ;  it  was  such  an  interest 
as  would  descend  from  the  ancestor  to  the  heir;  it  might  be 
granted,  entailed,  devised,  or  mortgaged,  and  that  equitable 
interest  might  be  barred  by  a  common  recovery:  which  proved 
that  an  equity  of  redemption  was  not  considered  as  a  mere  right, 
but  such  an  estate  whereof,  in  consideration  of  equity,  there 
might  be  a  seisin ;  or  a  devise  of  it  could   not  be  good. 

The  person  entitled  to  the  equity  of  redemption  was,  in  equity, 
considered  as  the  owner  of  the  land,  the  mortgagee  only  retain- 
ing it  as  a  pledge  or  deposit;  and  for  this  reason  it  was,  that  a 
mortgage  in  fee  was  considered  as  personal  estate,  notwith- 
standing the  legal  estate  vested  in  the  heir  of  the  mortgagee,  in 
point  of  law.  The  husband  of  a  mortgagee  in  fee  could  never 
be  tenant  by  the  curtesy  of  the  mortgaged  estate,  unless  there 
was  a  foreclosure  ;  or  the  mortgage  had  subsisted  for  so  great  a 
length  of  time  as  the  Court  of  Chancery  thought  sufficient  to 
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induce  it  not  to  errant  a  redemption.  As  a  mortgage  in  fee  was 
only  a  chose  in  action,  if  the  ownership  of  the  land  was  not  in  the 
mortgagor,  it  was  in  nobody.  An  equity  of  redemption  was  no 
otherwise  a  right  of  action  than  every  trust ;  and  as  there  could 
be  no  benefit  had  of  an  equity  of  redemption,  but  by  subpeena 
out  of  chancery  ;  so  was  the  case  of  every  mere  trust  out  of 
land,  which  was  considered  as  real  estate  in  chancery,  but  could 
not  be  come  at  without  a  subpoena. 

It  was  true  a  mortgagee  was  not  barely  a  trustee  for  the  mort- 
gagor :  but  it  was  sufficient  for  the  present  purpose  if  he  was  in 
part  a  trustee  for  the  mortgagor.  And  it  was  most  certain  that, 
as  to  the  real  estate  in  the  land,  the  mortgagee  was  only  a 
trustee  for  the  mortgagor  ;  for,  until  foreclosure,  the  mortgagee 
was  only  owner,  as  a  charge  or  incumbrance,  and  entitled  to 
hold  as  a  pledge.  As  to  the  inheritance  and  real  estate  in  the 
land,  the  mortgagee  was  a  trustee  for  the  mortgagor,  until  the 
equity  of  redemption  was  foreclosed. 

Secondly,  what  was   requisite   to  entitle  the   husband   to   be 

Tit.  5.  c.  1.  tenant  by  the  curtesy  ?  Four  things,  viz.  marriage,  issue,  death 
of  the  wife,  and  seisin.  It  was  admitted  that  the  three  first  did 
occur  :  but  the  objection  relied  on  was,  that  there  was  no  actual 
seisin  of  the  wife  during  the  coverture;  which  was  contended 
to  be  as  necessary  in  respect  to  an  equitable  as  to  a  legal  estate. 
The  true  question  upon  this  point  was,  whether  there  was  not 
such  a  seisin  or  possession  in  the  wife,  of  the  equitable  estate  in 
the  land, as  in  consideration  of  equity  was  equivalent  to  an  actual 
seisin  of  an  legal  estate  at  common  law.  That  in  the  consider- 
ation of  the  Court  of  Chancery  he  was  of  opinion,  theie  was 
such  a  seisin  of  the  wife  in  the  present  case,  of  the  equity  of  re- 
demption. He  had  shewn  that  a  person  entitled  to  the  equity  of 
redemption  was  owner  of  the  land  ;  if  so,  there  must  be  a  seisin 
of  the  estate.  And  what  other  seisin  could  there  be  than  what 
the  husband  and  wife  had  in  the  present  case:  for  the  wife  was 
all  along  in  possession  until  her  death,  and  the  mortgagee  did 
not  come  into  possession  until  after  her  death,  nor  was  there  any 
foreclosure.  And  though  the  possession  of  wife  was  but  as 
tenant  at  will  to  the  mortgagee  :  yet  it  was,  in  equity,  a  pos- 
session of  the  real  owner  of  the  laud,  subject  only  to  a  pecu- 
niary charge  on  it ;  and  from  thence  it  followed,  that  there  could 
not  be  an  higher  seisin  of  an  equitable  estate. 
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That  the  husband  might  be  tenant  by  the  curtesy  of  litis  Tit.  5. 
equitable  estate,  he  cited  Williams  v.  Wray,  and  Sweetapple  v. 
Bindon  ;  and  observed  that  there  had  been  two  objections 
made  : —  1.  That  the  husband  had  it  in  his  power  to  have  had 
seisin  in  his  wife's  lifetime,  for  he  might  have  paid  off  the 
mortgage;  therefore  it  was  his  own  laches  that  he  did  not. 
2.  That  a  woman  was  not  dowable  of  an  equity  of  redemption. 

As  to  laches  in  the  husband,  it  was  compared  to  his  not 
making  an  entry  at  law  :  but  the  comparison  would  not  hold  ; 
for  it  was  not  so  easy  to  pay  off  the  principal  and  interest  due 
on  a  mortgage,  "as  to  make  an  entry  at  law ;  nor  was  it  to  be 
done  so  speedily,  for  a  mortgagee  was  in  most  cases  allowed  six 
months'  notice  to  be  paid.  In  the  case  of  Sweetapple  v.  Bindon, 
the  husband  might  have  brought  his  bill  in  his  wife's  lifetime, 
to  compel  the  laying  out  the  money  in  the  purchase  of  lands : 
but  though  he  omitted  to  do  so  till  after  his  wife's  death,  yet 
that  was  not  objected  to  him  as  laches. 

As  to  the  objection  of  a  wife's  not  being  endowed  of  an  equity 
of  redemption  of  a  mortgage  in  fee,  and  that  therefore  a  husband 
ought  not  to  be  tenant  by  the  curtesy  of  an  equity  of  redemp- 
tion, this  proved  too  much ;  for  it  had  been  determined  that  a 
wife  shall  not  be  endowed  of  a  trust  estate,  yet  that  a  husband 
shall  be  tenant  by  the  curtesy  of  it.  That  the  argument  from 
dower  to  curtesy  failed  in  this  case.  Perhaps  it  would  be  hard 
to  find  a  sufficient  reason  how  it  came  to  be  so  determined  in 
one  case,  and  not  in  the  other  ;  but  that  it  was  safe  to  follow 
former  precedents,  and  what  were  settled  and  established  :  and 
if  such  precedents  should  be  departed  from,  he  held  it  fit  rather 
that  the  wife  should  be  allowed  dower  of  a  trust  estate,  and  not 
that  curtesy  of  a  trust  estate  should  be  taken  away.  Decreed 
that  the  husband  was  entitled  to  curtesy. 

13.  A  widow  however  was  not  [until  the  recent  statute  3  &  4  Hut  not  to 
Will.  4.  c.  105.  s.  2.]  allowed  to  have  dower  out  of  an  equity  of 
redemption  of  a  mortgage  in  fee  made  before  the  marriage  ;  upon 
the  principle  that  it  was  analogous  to  a  trust  estate  (a).  And  how-  Tit.  12.  c.  2. 
ever  severe  this  doctrine  may  seem,  yet  it  was  solemnly  con- 
firmed in  the  following  case. 

(a)  [By  the  above  statute  widows  married  after  the  1st  of  January,   1834,  (s.  14.) 
are  entitled  to  dower  out  of  equitable  estates.] 
VOL.    II.  H 
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Dixon  v.  14.  Abraham   Dixon,  being    seised    in   fee   of  considerable 

Saville,  L783.  ......       rt        .  .  .  .  -~.  , 

Powell  Mo. t.       estates,  died  in    1/8'J    without  issue,  leaving  Ann   Dixon,  the 

" p*  *  plaintiff,  his  widow,  having  devised  his  estates  to  trustees  upon 
several  trusts.  Abraham  Dixon  not  having  in  his  lifetime  made 
any  settlement  or  other  provision  for  his  wife,  in  lieu  or  bar  of 
dower,  and  she  not  having  done  any  act  to  bar  herself  thereof, 
filed  her  bill  'against  the  trustees,  stating  the  above  facts,  claim- 
ing dower  out  of  all  the  testator's  real  estate,  and  praying  to 
be  let  into  the  receipt  of  one  third  part  of  the  rents  and  profits 
thereof. 

To  this  bill  the  trustees  answered,  that  the  testator  had  bor- 
rowed a  large  sum  of  money  upon  mortgage ;  and  for  securing 
the  repayment  thereof  had,  previous  to  his  marriage  with  the 
plaintiff,  conveyed  the  premises  to  the  mortgagee  in  fee,  subject 
to  a  proviso  for  redemption. 

That  the  legal  estate  in  the  premises  being,  by  this  mortgage, 
absolutely  vested  in  the  mortgagee,  previous  to  and  at  the  time 
of  the  marriage  of  the  testator  with  the  plaintiff,  and  not  being 
at  any  time  afterwards  reconveyed  to  him,  but  remaining  vested 
in  the  mortgagee,  at  the  time  of  his  death  ;  and  he  being  there- 
fore only  entitled  to  the  equity  of  redemption  thereof,  at  the 
time  of  his  marriage,  and  at  all  times  thereafter,  till  the  time  of 
his  death  ;  the  plaintiff  was  not  at  any  time  dowable  in  or  out  of 
the  said  premises,  either  at  law  or  in  equity. 

On  the  hearing  the  plaintiff  could  have  proved  by  witnesses 
that  the  testator,  her  husband,  understood  and  declared,  that 
after  his  death  his  widow  would  be  entitled  to  dower  out  of  his 
real  estates  ;  that  he  made  his  will  under  that  idea  ;  and  it  could 
have  been  also  proved,  if  relevant,  by  the  person  who  drew  it : 
Mr.  Dixon  having  put  the  question  to  him,  whether  Mrs.  Dixon 
would  not  be  entitled  to  dower  ;  to  which  he,  being  at  that  time 
ignorant  of  the  mortgage,  answered,  that  she  certainly  would. 
The  will  itself  sufficiently  spoke  the  idea;  for  the  testator  be- 
queathed to  the  plaintiff,  by  the  name  of  his  dear  wife  Ann 
Dixon,  his  coach  and  harness,  and  a  pair  of  horses,  together 
with  as  much  of  his  plate  as  she  should  think  proper,  not  ex- 
ceeding the  sum  of  60/. ;  which  things  she  could  have  no  occa- 
sion for,  if  she  had  not  dower  to  support  her. 

The  claim  of  the  widow  was  supported  on  three  grounds : 
1st,  The  general  law.      2dly,  The  distinction  between   a  mere 
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trust  and  an  equity  of  redemption.     3dly,  The  authorities  in 
favour  of  dower,  under  circumstances  not  more  favourable  than 
those  attending-  this  case. 

Under  the  first  of  these  heads  it  was  observed,  that  dower  was 
a  right  of  the  first  attention  and  most  sacred  preservation  at  the 
common  law.  It  was  a  right,  not  only  founded  in  our  law,  but 
a  right  consonant  to  the  first  principles  or  laws  of  morality  and 
equity,  as  springing  from  the  moral  obligation  a  man  was  under 
to  make  a  provision  for  his  wife.  And  accordingly  it  was  in  a 
variety  of  cases  aided  and  extended  beyond  its  strict  legal  limits, 
by  the  interposition  of  courts  of  equity,  in  removing  trust  terms, 
and  other  obstructions  to  it,  in  certain  cases,  which  would  stand 
in  the  way  of  it  at  common  law.  This  proved  it  to  be  a  right 
not  merely  confined  to  the  common  law,  but  a  right  recognized, 
protected,  and  aided  in  equity;  and  which,  so  far  as  it  was  the 
subject  of  relief  in  equity,  was  an  equitable  right.  This  was  the 
predicament  in  which  it  stood  in  the  cases  of  Dudley  v.  Dudley,  lli-  !2>  c-  3- 
Wray  v.  Williams,  and  the  other  cases  in  which  it  had  been 
decided  that  a  dowress  should  have  the  benefit  of  a  trust  term 
attendant  on  the  inheritance,  as  against  the  heir. 

Considering  it,  therefore,  as  an  equitable  right,  it  well  might 
be  a  wonder  how  it  came  about  that  a  widow  should  not  be 
entitled,  against  the  heir,  to  dower  of  an  equitable  inheritance. 
Some,  indeed,  had  confined  the  rule  of  her  not  being  so  to  the 
cases  where  the  trust  was  created  by  the  husband  himself.  This 
had  been  the  opinion  of  the  Master  of  the  Rolls  in  Banks  v.  Tit.  12.  c.  2. 
Sutton.  However,  this  opinion  had  been  overruled ;  and  it 
seemed  to  be  a  settled  point,  that  a  widow  was  not  dowable  of  a 
direct  proper  trust. 

This  naturally  led  to  the  second  head  of  argument  in  favour  of 
the  widow  ;  namely,  the  distinction  between  a  mere  trust,  that 
was  an  use,  as  it  was  styled  at  common  law,  and  an  equity  of 
redemption.  The  former  was  regarded  at  common  law  as  quite 
a  distinct  interest  from  the  legal  estate,  to  which  the  right  of 
dower  was  annexed.  It  of  course  did  not  involve  in  it  that 
right :  if  it  had,  there  would  have  been  two  opposite  rights  of 
dower  in  the  same  lands  at  the  same  time  ;  as  the  widow  of  both 
the  trustee  and  the  cestui  que  trust  would  have  been  entitled  to 
dower.  For  the  widow  of  the  trustee  was  clearly  entitled  at 
common  law  ;  and  when  the  Court  of  Chancery  interposed   to 

h  2 
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prevent  the  legal  title  of  the  widow  of  the  trustee,  it  seemed 
extraordinary  that  it  did  not,  in  its  place,  substitute  an  equitable 
one  of  the  cestui  que  trust.  However,  these  sorts  of  trusts  being 
the  creatures  of  the  parties  themselves,  whatever  were  the  legal 
incidents  or  privileges  they  wanted,  might  have  been  supposed 
to  have  been  voluntarily  relinquished  and  abandoned  by  the 
parties  creating  those  trusts. 

But  it  was  otherwise  with  regard  to  an  equity  of  redemption  : 
that  was  not  any  interest  created  or  reserved  by  or  between  the 
parties,  beyond  the  express  time  of  redemption  ;  it  was  a  mere 
creature  of  a  court  of  equity  itself,  founded  on  this  principle, 
that  as  a  mortgage  was  originally  nothing  more  than  a  pledge  or 
security  to  the  mortgagee  for  his  money,  it  was  but  natural 
justice  between  man  and  man  to  consider  the  original  ownership 
of  the  lands  as  still  residing  in  the  mortgagor,  subject  to  the 
legal  title  of  the  mortgagee,  so  far  only  as  such  legal  title  was 
requisite  to  the  end  of  his  security  ;  and  accordingly  the  title  of 
the  mortgagee  was  not  treated  by  equity  as  anything  beyond 
that  point.  His  beneficial  interest,  though  the  mortgage  was  in 
fee,  was  considered  only  as  personal  estate  ;  he  was  not  per- 
mitted to  grant  leases,  or  exercise  any  other  act  of  ownership,  to 
the  prejudice  of  the  mortgagor,  to  whom  he  was  even  account- 
able for  the  profits  of  his  estate.  His  widow  was  not  permitted 
to  claim  dower  ;  nor  could  he,  or  those  claiming  under  him,  avail 
themselves  of  several  other  privileges  and  incidents  attending 
real  property. 

It  seemed  to  be  the  regular  consequence  of  the  doctrine 
adopted  by  the  courts  of  equity,  in  regard  to  mortgages,  by  con- 
sidering them  strictly  and  merely  in  the  nature  of  securities  for 
the  mortgage  money,  and  entitling  the  mortgagee  to  no  other 
of  the  incidents  or  privileges  of  ownership  in  the  lands,  than  what 
was  requisite  for  the  end  of  such  security ;  that  all  such  privi- 
leges and  incidents  of  ownership  of  the  lands  as  were  not  con- 
sidered as  becoming  vested  in  the  mortgagee  for  the  purpose  of 
his  security  should  be  held  to  remain  in  the  mortgagor;  or,  in 
other  words,  that  he  should  to  all  purposes,  not  prejudicial  to  the 
mortgagee,  be  considered  as  the  complete  owner  of  the  mortgaged 
lands. 
Tit.  32.  c.  14.  And  accordingly  this  was  found  to  be  the  established  doctrine 
in  several  instances,  when  only  volunteers  were  interested  ;  such 
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as  revocations  under  powers,  and  revocations  of  devises;  as  in 
the  cases  of  Thome  v.  Thome,  and  Hall  v.  Dunch,  and  other  like  Tit.  38.  c.  6. 
cases.  That  in  the  case  of  Lincoln  v.  Rolle  the  doctrine  was  ca.  154. 
expressly  recognized,  and  admitted  on  both  sides;  because  in 
equity  a  mortgage  did  not  make  the  estate  another's,  and  because 
a  mortgage  was  not  an  inheritance,  but  a  personal  estate  ;  and 
there  seemed  no  reason  in  the  world  why  these  general  incidents 
of  complete  ownership  should  be  saved  in  favour  of  a  devisee, 
or  other  volunteer,  and  not  in  favonr  of  a  wife,  whose  claims  of 
dower  stood  upon  the  strongest  grounds  of  moral  and  equitable 
right;  and  who  was  in  many  instances  considered  as  entitled  to 
relief  in  equity,  in  regard  to  an  intended  provision,  when  a  de- 
visee or  other  volunteer  was  not. 

Agreeable  to  this  doctrine  was  the  case  of  Banks  v.  Sutton, 
where  it  was  decreed  in  favour  of  the  claim  of  dower  out  of  an 
equity  of  redemption  of  a  mortgage  in  fee  ;  which  decision  was 
founded  on  a  variety  of  authorities  and  reasons  delivered  by  the 
Master  of  the  Rolls ;  all  which  were  equally  forcible  in  the  pre- 
sent case.  That  the  case  of  Banks  v.  Sutton  was  directly  in 
point  of  the  present  question  ;  for  though  the  Master  of  the  Rolls 
would  not  take  upon  himself  to  determine  the  question,  in  regard 
to  dower,  out  of  a  mere  trust,  created,  not  by  the  husband,  but 
by  some  other  person,  with  no  time  limited  for  conveying  the 
legal  estate  ;  and  avoided  this  point  by  shifting  his  ground  to 
that  of  the  husband's  being  entitled,  under  the  express  direction 
of  the  will  under  which  he  claimed,  to  have  the  estate  conveyed 
to  him  at  the  age  of  twenty-one,  which  circumstance,  under  the 
application  of  a  common  principle  of  equity,  of  considering  that 
as  done  which  ought  to  have  been  done  of  course  in  equity,  let 
the  widow  into  the  same  degree  of  title  as  she  would  have  had 
if  the  trustees  had  conveyed  the  estate  to  her  husband  at  the 
time  directed.  And  as  the  principle  on  which  the  Master  of  the 
Rolls  got  rid  of  the  first  point  did  not  apply  to  this,  he  accord- 
ingly found  himself  constrained,  instead  of  changing  his  ground 
as  before,  to  enter  into  a  strict  examination  of  it,  and  meet  the 
objections  to  dower  with  authorities,  inferences,  and  general 
reasoning  ;  and  through  them  to  come  to  a  professed  decision  of 
the  point,  as  he  expressly  did,  when  he  said — "  lie  did  not  know 
or  could  find  any  instance  where  dower  of  an  equity  of  redemp- 
tion was  controverted  and  adjudged  against  the  dowress."     And 
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as  there  were  authorities  in  cases  less  favourable,  he  therefore 
declared  that  the  widow  of  the  person  entitled  to  the  equity  of 
redemption  of  the  mortgage  in  question,  which  was  a  mortgage 
in  fee,  had  aright  of  redemption;  and  decreed  her  the  arrears 
of  her  dower,  from  the  death  of  her  husband;  she  allowing  the 
third  of  the  interest  of  the  mortgage  money  unsatisfied  at  that 
time  :  that  an  authority  more  directly  in  point  than  this  could 
not  be  expected. 

Tit.  12.  c.  2.  And   though  the  subsequent  case  of  the   Attorney  General 

v.  Scott,  before  Lord  Talbot,  in  which  the  widow  was  denied 
dower,  was  generally  considered  as  an  authority  contrary  to  and 
superseding  that  of  Banks  v.  Sutton  ;  yet  such  a  conclusion 
seemed  too  hasty,  as  the  two  cases  appeared  to  differ  materially  • 
for  in  that  of  the  Attorney  General  v.  Scott,  although  there  was 
a  mortgage,  yet  the  question  did  not  turn  upon  that,  because 
the  legal  estate  was  outstanding  in  trustees,  in  whom  it  was 
vested  antecedent  to  such  mortgage  ;  consequently  the  decision 
in  that  case  was  on  a  direct  proper  trust,  not  on  a  mere  equity  of 
redemption.  The  difference  between  a  direct  trust  and  an  equity 
of  redemption,  and  between  the  claim  of  a  widow,  and  that  of  a 
devisee,  or  mere  volunteer,  was  strongly  insisted  upon  ;  and  the 
distinction  between  this  case,  and  that  of  a  claim  of  dower 
against  a  purchaser,  fully  enforced. 

The  Lords  Commissioners,  Loughborough,  Ashurst,  and 
Hotham,  said,  that  the  case  of  an  estate  by  the  curtesy  in  a  trust 
was  the  anomalous  case,  not  the  rule  ;  that  the  wife  should  not 
have  dower.  And  this  point  was  so  much  settled,  that  it  would 
be  wrong  to  discuss  it  much. 

The  bill  was  dismissed,  but  without  costs,  the  defendant  not 
praying  them. 

Unless  the  15.  A  widow  was,  however,  entitled  to  dower  out  of  an  equity 

mortgage  be  for  .  . 

years.  of  redemption  of  a  mortgage  for  a  term  for  years  ;  because  m 

that  case  the  husband  was  seised  of  the  freehold  and  inheritance. 

2  p.  Wms.  716.  And  where  a  mortgage  of  this  kind  was  satisfied,  the  Court  of 
Chancery  gave  the  dowress  relief,  by  removing  the  term  :  but 
if  the  mortgage  was  not  satisfied,  then  the  dowress  must  keep 
down  a  third  of  the  interest,  or  pay  off  a  third  of  the  principal. 

Subject  to  ]6#  The  statute  13  Eliz.  c.  4.  which  enacts  that  all  the  lands, 

crown  <>■  i.    , 

Tit.  I.  s.  68.       tenements,  and  hereditaments,  of  persons  who  are  accountants 

to  the  crown   shall  be  liable  to  the  payment  of  crown  debts, 
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extends  to  equities  of  redemption  ;  and  by  the  statute  25  Geo.  3.    Ilex  »• 

'  „         Delamotte, 

c.  35.  they  may  be  sold   under  an  extent  by  the  Court  of  Ex-   Forr.  ltep.  in 

1  Exch.  162. 

chequer.  Tlt.  1L 

17.  An  equity  of  redemption   of  a   mortgage  in   fee  was  not  is  assets  in 

[until  the  recent  statute  3  &  4  Will.  4.  c.  104.]  assets  at   law;    e'lulty- 

for  the  legal  estate  not  being  in  the  heir,  he  might  plead  rieiis  }>a 

descent.     As  to  the  question,  whether  an  equity  of  redemption 

was  assets  in  equity,  the  courts  reasoned  by  analogy  from  trust  2  Vera.  61. 
.  .   .  „  2  Atk.  294. 

estates,  which  not  being  then  assets,  they  held  that  equities  of 

redemption  were  not  assets.     But  when  it  was  enacted   by  the 

statute  of  Frauds  that  trust  estates  should  be  assets,  the  Court  Tit.  12.  c.  2. 

of  Chancery  held  that  an  equity  of  redemption  should  be  assets 

in  equity. 

18.  Sir  C.  Cox  having  a  term  for  years,  made  a  mortgage  Creditors  of 
thereof,  and  died  possessed  of  the  equity  of  redemption,  leaving  3P.  Wms.341. 
greater  debts  than  his  estate  would  extend  to  pay. 

The  question  was,  whether  this  mere  equity  of  redemption  was 
only  equitable  assets,  and  distributable  equally  pro  rata  among 
all  the  creditors,  without  regard  to  the  degree  or  quality  of  their 
debts,  or  whether  it  should  be  applied  in  a  course  of  administra- 
tion ;  in  which  last  case  the  bond  creditors  would  swallow  up  all 
the  assets,  without  leaving  any  thing  for  those  by  simple  contract. 
Sir  J.  Jekyll  delivered  his  opinion,  that  this  equity  of  redemp- 
tion was  equitable  assets  only,  the  mortgage  being  forfeited  at 
law,  and  the  whole  estate  thereby  vested  in  the  mortgagee  ;  so 
that  it  was  barely  an  equitable  interest. 

19.  In  a  subsequent  case,  Lord  Hardwicke  also  held,  that  an   Hartwell  v. 
equity  of  redemption  of  a  leasehold  estate  was  equitable  assets,  ^mb.  308. 
But  in  a  modern  case  Lord  Loughborough  said,  that  an  equity  4Ves.Jun.54-2. 
of  redemption  was  not  equitable  assets  as  against  judgment  cre- 
ditors, who  had  a  right  to  redeem. 

20.  It  was  held  [before  the  late  statute  3  &  4  Will.  4.  c.  104.,] 
that  an  equity  of  redemption  in  fee  was  not  assets  to  pay  simple 
contract  debts  ;  for  it  could  not  be  reached,  at  law,  by  any  cre- 
ditors. It  was,  notwithstanding,  made  assets  in  equity  ;  but 
only  to  pay  debts  of  that  description  to  which  the  land  would 
have  been  liable,  if  it  had  been  a  legal  estate. 

21.  An  equity  of  redemption  of  a  trust  estate  is  equitable  Plunketti. 
assets,  because  creditors  can  only  attach  this  kind  of  property  in  2  Atk.  290. 
a  court  of  equity. 
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\  ..!  sometimes        22.  When  a  person  seised  in  fee  makes  a  mortgage,  by  a  de- 
'  A,  mise  for  yeais,  the  equity  of  redemption  is  assets  at  law  ;  because 

the  reversion,  which  attracts   the   redemption,  being  assets  at 
law,  the  equity  of  redemption  ought  to  be  so  too.     And  a  cre- 
ditor may  have  judgment  at  law,  with  a  cessat  executio  during  the 
term. 
Lystei   .  23.  An  equity  of  redemption  is,  however,  not  extendible  by  a 

l Ves.Jun.431.  judgment  creditor,   with  or  without  the  aid  of  the  statute  of 

■  c  !  Mad.  503.   t?    '    i 
rrauds. 

i  ffect  of  a  24.  It  was  formerly  held,  that  where  an  equity  of  redemption 

m^nTofdebte."     was  devised  to  an  executor  for  payment  of  debts,  it  then  became 

legal  assets:  because  the  devise  of  it  to  the  executor  shewed  the 
i .  Lee,  , 

i  Vera.  63.        intention  of  the  testator,  that  it  should  be  applied  like  other 

assets.     But  where  the  equity  of  redemption   was  devised  to 

trustees,  upon  trust  to  pay  debts,  it  was  equitable  assets. 

Toller  Exec.  25.  This  doctrine  has  been  altered;  and  it  is  said  to  be  now 

p.  414.  Newtoii  established,  that  a  devise  to  a  mere  executor  shall  bear  the  same 

?.  Hennet.  construction  as  a  devise  to  a  trustee  :  that  there  is  no  reason  to 

1  l)io.  CO.  137 

138.  2  ii>.  Deg    suppose  the   testator's  meaning  to  be  different  in  the  one  in- 

v.  Deg,  412.  . 

Walker  v.  stance  from  the  other:  that  even  in  the  case  of  a  mere  power,  on 

552^3 'ib  342.  *-ne  Par^  °f  the  executor,  to  sell,  the  descent  seems  to  be  broken, 

2  Atk.290.         inasmuch  as  the  vendee  is  in  by  the  devisor:  but  that,  whether 
2  Fonbl.  Eq.  J 

:;!)!».  n.  ed.  4.      the  descent  in  such  case  be  broken  or  not,  the  assets  shall  be 

113.  a.  n.2.  '  equally  equitable.  In  short,  that  if  the  real  estate  be,  by  any 
means,  given  to  the  executor,  the  produce  of  it,  when  sold,  shall 
not  be  applied  in  a  course  of  administration,  but  be  distributed 
as  equity  prescribes. 

Who  may  26.  An  equity  of  redemption  being  alienable  and  devisable,  it 

.  „     "  o  ,,       follows  that  all  those  who  derive  an  interest  from  the  mortgagor 

1  Ttuss.  &  M.  =>  ° 

741.  by  purchase  or  devise  may  redeem  the  mortgage.     Where  an 

equity  of  redemption  is  not  disposed  of  by  the  mortgagor  in  his 
lifetime,  or  by  his  will,  his  heir  becomes  entitled  to  it.  And  it 
has  been  stated,  that  if  the  descent  be  customary,  the  equity  of 
redemption  will  go  according  to  the  custom.  [It  may  be  laid 
down  as  a  general  rule  that  any  person  having  an  interest  in  or 
lien  upon  the  land  may  redeem.] 

A  sub.  27.  Any  subsequent  incumbrancer  may  redeem  a  mortgage ; 

Greswold  v?       such  as  a  judgment  creditor.     But  if  the  mortgage  be  of  a  term 

1' '!!s''a,n.1'  ,_. .    in  gross,  the  judgment  creditor  must  sue  out  a  writ  of  execution, 

2  (  lu.  (  a.   17(\  to  '  J        ft 
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before  he  brings  his  bill  to  redeem;  for,  till  execution,  a  judg-    Stonehewer  v. 

Thorn 
merit  is  not  a  lien  on  a  term  for  years.  2  Aik.  440. 

28.  A  creditor  by  statute  has  been  allowed  to  redeem  a  mort-  \v'.ats  "' 
gage,  after  a  decree  of  foreclosure.  3  Alk-200- 

29.  A  bill  was  brought  by  the  co«nizee  of  a  statute,  acknow-  Crisp  >.  Heath, 

°  J  °  '  7  \  in.  Ab.52. 

ledged  by  the  mortgagor,  to  redeem  a  mortgage,  after  a  decree 

of  foreclosure.     The  defendant  pleaded  the  decree  of  foreclosure  ; 

that   the   statute  was  acknowledged  after  the  mortgagee's  bill 

was  filed  ;  that  the  mortgagee  had   no  notice,  and  had   made 

proper  parties  at  the  filing  of  his  bill. 

Mr.  Vernon  said,  if  an  incumbrancer  lies  by,  and  suffers  the 
mortgagee  to  obtain  a  decree  of  foreclosure,  though  he  is  not 
bound  by  the  decree,  because  not  made  a  party  ;  yet  if  he  after- 
wards brings  a  bill  to  redeem,  he  shall  not  be  at  liberty  to  except 
to  the  accounts  stated  by  the  Master,  but  shall  pay  the  whole 
upon  his  redemption. 

Lord  Harcourt  said — "  This  is  a  recent  foreclosure ;  let  the 
plaintiff  redeem,  upon  payment  of  what  is  due,  with  costs." 

30.  In  the  case  of  a  mortgage  for  a  term  of  years,  if  the  widow  A  tlowress, 

•  i  1        jointress,  anil 

be  endowed  of  a  third  of  the  reversion,  she  may  redeem  the  tenant  by  the 
mortgage;  and  hold  the  lands  till  she  is  repaid  two  thirds  of  the  curte!,y' 
money  she  has  advanced. 

31.  A  woman  entitled  to  a  jointure  out  of  lands  that  are  in 
mortgage  may  also  redeem,  as  appears  from  a  case  which  has  Howard  v. 

to   °  J  »  rr  Harris,c.l.s.24. 

been  already  stated. 

32.  A  tenant  by  the  curtesy  may  also  redeem  a  mortgage,  and  SeeCasburaew. 
hold  the  lands  till  he  is  repaid  what  he  had  advanced.  &  Walk. 

33.  The  crown  may  redeem  a  mortgage  on  an  estate  forfeited  App"*-11- 194- 

,         ,  .  n    .  r      i  •    i    ,  The  crown. 

by  the  outlawry  or  the  mortgagor  tor  high  treason. 

34.  Sir  Roaer  Strickland,  having  made  a  mortgage  of  his  Att.-General 
estate,  was  afterwards  indicted  and  outlawed  for  high  treason.  4'p,ro<  p^i, 
The  Attorney  General  thereupon  exhibited  a  bill  in  the  Court  of  Ca-  136- 
Exchequer,  to  discover  the  consideration  of  the  mortgage,  what 

was  due  upon  it,  praying  that  the  crown  might  redeem,  if  any 
thing  was  due. 

The  Court  directed  several  issues  to  be  tried  relative  to  the 
consideration  of  the  mortgage.  Upon  trial,  verdicts  were  found 
in  favour  of  the  mortgagee:  but  these  verdicts  were  so  general, 
that  application  was  made,  on  behalf  of  the  crown,  for  a  new 
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Vide  Pawlett 
v.  Att.-Gen. 
Hani.  465. 


Whoever  re- 
deems must  do 
equity. 
St.  John  i . 
Holford, 
1  Cha.  Ca.  97. 

J5axter  i . 
Maiming, 
1  Vern.  244. 


C'liallis  v  Cas- 
horn,  Prec.  in 
Cha.  407. 
Archer  v.  Snatt, 
2  >ti,,.  1 107. 
2  \  es.  jun.  376. 


Shuttluworth 
Laywick, 
1  Vern.  245. 


Anon. 

2  Vern.  177. 

1  1'.  Wins.  776. 


Tit.  38.  c.  1. 
1  Will.  4.  c.  47. 


1  Ah.  !'.<[.  32",. 
Prec.  in  Cha. 

407. 
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trial.     This  was  not  only  refused  ;  but  the  Court,  on  hearing  the 
cause  upon  the  equity  reserved,  ordered  the  information  to  stand 
dismissed. 

On  an  appeal  to  the  House  of  Lords,  this  decree  was  reversed, 
and  the  Attorney  General,  on  behalf  of  the  crown,  was  admitted 
to  redeem. 

[So  also  in  Sir  S.  Lovell's  case  it  was  decided  that  the  as- 
signee of  the  crown  might  redeem.]  (a) 

35.  It  is  a  maxim,  that  he  who  will  have  equity  must  himself 
do  equity  ;  in  consequence  of  which  it  has  been  long  established, 
that  when  a  mortgagor  requires  the  redemption  of  his  estate,  he 
must  in  his  turn  allow  full  equity  to  the  mortgagee. 

36.  A  person  borrowed  money  upon  mortgage,  and  afterwards 
borrowed  more  money  from  the  same  person  upon  bond ;  the 
mortgage  was  forfeited.  The  Court  said,  although  there  was 
no  special  agreement  proved  in  the  case  that  the  land  should 
stand  as  a  security  for  the  bond  debt,  yet  the  mortgagor  should 
not  redeem  without  paying  both. 

37.  This  doctrine  was  however  soon  altered  ;  and  it  is  said  by 
Mr.  Vernon,  and  agreed  to  by  the  Court,  in  Trin.  1715.  that  if 
a  man  had  a  debt  owing  to  him  by  mortgage,  and  another  on 
bond  from  the  same  person,  he  could  not  tack  them  together 
against  the  mortgagor;  but  would  be  let  in  to  a  redemption  on 
payment  of  the  mortgage  money  only. 

38.  [But  in  order  to  avoid  circuity  of  action,  the  law  is  other- 
wise with  respect]  to  the  heir  at  law  of  the  mortgagor,  who  can- 
not redeem  a  mortgage  made  by  his  ancestor,  without  paying  oft' 
the  money  due  on  bond  ;  because,  upon  the  ancestor's  death,  the 
bond  becomes  the  heir's  own  debt. 

39.  The  same  rule  has  been  adopted  in  the  case  of  mortgages 
for  terms  of  years.  Thus  if  the  executor  of  the  mortgagor  brings 
a  bill  to  redeem,  he  must  pay  both  the  mortgage  money  and  the 
bond  debt. 

40.  Since  the  statute  made  against  fraudulent  devises,  the 
devisee  of  an  equity  of  redemption  cannot  redeem  without  pay- 
ing off  a  debt  upon  bond,  as  well  as  the  money  due  upon  mort- 
gage ;  because  that  statute  puts  the  devisee  in  the  same  situation 
as  the  heir. 


(a)  [Sir  S.  Lovell's  case.  1  Salk.  85.  cited  1  Eden.  210.     See  also  2  Atk.  223.  | 
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41.  If   a   person  first   lends  money    upon   bond,   and   after-   Hallelayw. 
wards  takes  an   assignment  of  a  mortgage,   he   has  the   same  2Ch. R.361. 
equity  against  the  mortgagor  and  his  heirs,  to  have  both  debts 

paid. 

42.  If  part  of  the  money,  originally  secured  by  a  mortgage,  be 
paid  off,  and  a  farther  sum  is  borrowed  from  the  same  parties, 
upon  a  defective  security,  no  redemption  will  be  granted  unless 
both  sums  are  paid. 

43.  Husband  and  wife  mortgaged  the  wife's  land  by  fine  for  Reason  i>. 
400/.,  and   the  mortage  was  forfeited.     The  husband  paid  off  ivern.  41.' 
part  of  the  mortgage  money,  but  afterwards   borrowed  it  back  2U'a-Ca- 98- 
again.     Decreed  that  the  mortgagee  having  the  estate  in  law  in  See  also  Pitt 
him,  by  the  forfeiture  of  the  mortgage,  he  should  hold  the  land  i  t.^Russ.ibo. 
against  the  heir  of  the  wife,  until  the  whole  money  was  paid. 

44.  This  privilege  is  only  allowed  against  the  mortgagor,  his  l  Yes.  87. 
heir  or  devisee  ;  not  against  a  purchaser  or  assignee  of  the  equity 

of  redemption,  who  may  redeem  without  discharging  a  bond 
debt  due  to  the  mortgagee ;  because  the  lands,  in  the  hands  of 
the  alienee,  can  be  charged  with  nothing  but  what  is  an  imme- 
diate lien  thereon,  which  the  bond  is  not. 

45.  A.,  seised  in  fee  of  lands,  made  a  mortgage  to  B.  for  100/.  Coleman  v. 
afterwards  borrowed  100/.  more  of  B.  upon  bond,  and  died.    The  Wms.775.  ' 
heir  at  law  conveyed  the  inheritance  and  equity  of  redemption  to  51r^" 
trustees,  in  trust  for  the  payment  of  all  the  bond  and  simple 
contract  debts  of  his  father,  equally  ;  after  which  the  trustees 
brought  their  bill  to  redeem  against  B.,  who  insisted  on  being- 
paid  his  debt  by  bond,  as  well  as  that  by  mortgage. 

It  was  decreed,  that  though  the  heir  must  have  paid  the  bond 
debt,  before  he  was  allowed  to  redeem,  because  it  became  his 
debt  on  the  death  of  his  ancestor  ;  yet  it  could  not  be  said  to  be  Bayly  o.  Rob- 
due  from  the  assignee  of  the  heir,  the  bond  being  no  lien  upon  ch^  89  ' 
the  land. 

46.  A  settlement  was  made  by  a  father  on  the  marriage  of  his  Troughton  v. 

,  Troughton, 

son,  with  a  covenant,  that  it  should  be  free  from  incumbrances  ;  i  yes.  86. 
in  consideration  of  which  the  son  covenanted  to  reconvey  part  of 
the  estate,  after  the  father's  death,  or  to  pay  300/.  to  such  per- 
sons as  the  father  should  appoint.  The  father  created  an  incum- 
brance of  300/.  by  mortgage  ;  afterwards  appointed  300/.  to  his 
daughter,  and  died.  The  son  brought  a  bill  to  have  the  estate 
disencumbered  of  that  mortgage ;  also  to  have  a  bond  of  the 
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father's  to  the  mortgagee  delivered  up,  and  discharged  out  of 
the  assets  of  the  father. 

Lord  llardwicke  said,  the  plaintiff  had  a  plain  equity  to  have 
the  estate  disencumbered  of  the  mortgage  brought  on  it,  in 
fraud  of  the  marriage  settlement. 

As  to  the  bond,  where  the  mortgagor  of  an  estate,  either  be- 
fore or  after  the  marriage,  contracted  another  debt  with  the 
mortgagee,  for  which  he  gave  a  bond,  and  died,  and  the  equity  of 
of  redemption  descended  to  the  heir  at  law,  a  court  of  equity 
would  permit  the  mortgagee  to  tack  the  bond  to  the  mortgage, 
because  otherwise  it  would  cause  an  unnecessary  circuity  ;  and 
the  heir  at  law  was  debtor  for  both.  But  where  the  person 
claiming  the  equity  of  redemption  was  a  purchaser  for  a  valua- 
ble consideration,  there  was  no  right  to  tack  the  bond  to  the 
mortgage,  because  the  estate  was  not  liable  to  the  bond  debt. 

Though  the  plaintiff  was  entitled  to  be  indemnified,  as  against 
the  father,  for  what  he  was  bound  to  pay  by  the  father's  bond  ; 
yet  he  was  entitled  only  out  of  the  father's  assets. 

47.  If  there  are  several  incumbrances  on  an  estate,  and  a  prior 
incumbrancer  claims  a  debt  secured  by  bond,  he  will  not  be 
allowed  to  add  it  to  his  mortgage  ;  but  it  will  be  postponed  to 
all  real  incumbrances,  whether  by  mortgage,  judgment,  or  sta- 
tute. For  the  bond  is  no  charge  on  the  estate  ;  nor  has  he  the 
same  equity  against  a  subsequent  incumbrancer,  as  against  an 
heir  at  law  ;  who  is  liable  to  the  bond,  if  he  has  assets. 
MoiHttr.  48.  A  creditor,  by  judgment,  in  1698,  for  600/.,  comes  to  an 

52 S  e'  account  in  1707  with  the  conusor,  and  settles  the  remainder  due 

upon  the  judgment  at  420/.;  and  then  takes  a  mortgage  in  fee 
for  that  sum,  as  a  collateral  security  to  the  judgment.  One 
Saunders,  an  attorney,  in  1716,  takes  an  assignment  of  this 
mortgage,  in  which  there  is  a  recital,  that  90/.,  the  consideration 
of  the  assignment  was  then  the  full  worth  of  the  estate;  and  the 
assignment,  likewise,  was  made  at  a  time  when  there  was  a  suit 
depending  between  particular  creditors,  upon  several  other  estates 
of  the  mortgagor,  in  conjunction  with  judgment  creditors  at 
large,  and  the  representatives  of  the  mortgagor.  Saunders  was 
in  possession,  too,  of  another  mortgage  in  1688,  upon  the  same 
estate  as  was  subject  to  the  judgment  in  1698,  and  the  mortgage 
in  1707. 

Lord  Chancellor — u  Saunders  shall  not  be  allowed  to  tack  the 
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two  mortgages  together,  viz.  that  in  1688,  and  the  other  in  1707, 
so  as  to  defeat  intermediate  incumbrances  between  the  years 
1688  and  1698  ;  and  yet  the  mortgage  in  1707  shall  have  relation 
back  to  the  judgment  in  1698;  and,  by  consolidating  them  to- 
gether, shall  entitle  Saunders  to  receive  the  sum  due  upon  that 
judgment  prior  to  creditors  after  the  year  1698  ;  but  as  to  money 
reported  due  since  the  year  1707,  Saunders  is  to  be  paid  only  in 
priority  to  creditors  subsequent  to  1707. 

"  The  rule  of  the  Court,  as  to  prior  incumbrancers  taking  in  a 
subsequent  incumbrance,  so  as  to  tack  it  to  the  prior,  is,  where 
he  is  a  bonajide  purchaser  of  the  puisne  incumbrance,  without  Vide  Ch. r,. 
notice  of  intermediate  ones ;  but  here  the  puisne  incumbrance 
was  bought  in  while  there  was  such  a  Us  pendens  as  will  make 
Saunders  a  purchaser  with  notice. 

"  The  words  in  the  recital  of  the  assignment  of  the  mortgage 
in  1716,  that  90/.,  the  consideration  money,  was  the  full  worth 
of  the  estate  at  that  time,  naturally  imply,  that  there  were  other 
immediate  incumbrances  ;  and,  therefore,  to  give  Saunders  the 
benefit  of  tacking  both  mortgages,  would  be  contrary  to  his  own 
intentions;  for,  at  the  time  he  took  the  assignment  of  this 
puisne  incumbrance,  he  must  know  the  estate  was  worth  no 
more,  from  the  very  words  of  the  recital. 

"  If  a  prior  mortgagee  takes  an  assignment  of  a  third  mort- 
gage, as  a  trustee  only  for  another  person,  he  shall  not  be  allow- 
ed to  tack  the  two  mortgages  together,  to  the  prejudice  of  inter- 
vening incumbrancers.  If  this  was  permitted,  a  mere  stranger 
purchasing  the  third  mortgage,  by  declaring  he  bought  it  in 
trust  only  for  the  first  mortgagee,  might  tack  both  together,  and 
defeat  all  the  other  incumbrancers. 

"The  reason  why  a  mortgage  may  be  tacked  to  a  judgment  is 
this,  because  the  judgment  creditor,  by  virtue  of  an  elegit,  may 
bring  an  ejectment,  and  hold  upon  the  extended  value;  and,  as 
he  has  the  legal  interest  in  the  estate,  the  Court  will  not  take  it 
from  him ;  but  this  holds  only  where  the  same  person  has  both 
judgment  and  mortgage  in  the  same  right,  and  not  where  he  has 
the  judgment  in  his  own  right,  and  the  mortgage  in  another 
right,  as  a  trustee  only. 

"  Where  there  is  a  prior  mortgagee  who  has  a  puisne  incum- 
brance, a  second  mortgagee  shall  not  redeem  the  prior,  without 
redeeming  the  puisne  at  the  same  time  ;  and  the  reason  is,  be- 
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cause  the  legal  estate  is  in  the  first  mortgagee  ;  and  this  Court 
will  not  take  away  that  benefit  from  him,  provided  he  had  no 
notice  of  the  second  at  the  time  he  bought  in  the  puis?ie  one. 

"  Where  a  prior  incumbrancer,  by  mortgage,  judgment,  or 
statute  staple,  has  a  bond  likewise  from  the  mortgagor,  the  mort- 
gagor, in  his  lifetime,  may  redeem  the  mortgage,  &.c.  without 
paying  off  the  bond  debt :  otherwise  as  to  the  heir  at  law,  be- 
cause the  moment  he  redeems  the  estate,  it  shall  be  assets  in  his 
hands;  and,  for  this  reason,  the  Court  compels  him  to  discharge 
the  bond  as  well  as  the  mortgage. 

"  Where  there  are  several  incumbrancers  upon  an  estate,  as  in 
the  present  case,  and  the  prior  incumbrancer  has  a  bond  like- 
wise, he  cannot  insist  upon  being  paid  both,  which  would  be  a 
prejudice  to  the  puisne  incumbrancers ;  but  his  bond  shall  be 
postponed  to  all  other  incumbrancers,  whether  by  mortgage, 
judgment,  or  statute  staple;  for  he  has  not  the  same  equity 
against  a  puisne  incumbrancer  as  against  an  heir  at  law,  who  is 
liable  in  respect  of  assets. 

"  An  agent,  trustee,  heir  at  law,  or  executor,  purchasing  a 

puisne  incumbrance,   as  against  another  incumbrancer,  shall  be 

paid  no  more  than  what  he  gave  for  this  incumbrance  ;  otherwise 

as  to  a  prior  creditor,  who  bondjidebuys  in  a  puisne  incumbrance, 

though  he  did   not  give  the  full  value  for  it.     The  rule  is  laid 

down  generally,  indeed,  by  Lord  Chancellor  Jeffreys,  in  the  case 

of  Williams  v.  Springfield,  as  well  with  regard  to  creditor  and 

creditor,  as  to  trustees,  heir  at  law,  or  executor:    but  I  cannot 

say  that  I  remember  any  decree  in  this  Court,  subseatuent  to  this 

case,  where  it  has  been  laid  down  as  a  general  rule,  but  has  been 

much  more  narrowed  since ;  and  holds  only,  as  I  observed  before, 

with  regard  to  agent,  trustee,  heir  at  law,  or  executor." 

Hcams  v  Bunce,       49.  In  a  subsequent  case  the  question  was,  whether  a  mort- 
3  Atk.  630.  n  ,        ,       i       ii  i        11         j 

gagee,  who  lent  a  further  sum  upon  bond,  should  be  allowed  to 

tack  it  to  his  mortgage  ;  in  preference  to  other  creditors,  under  a 
trust  for  payment  of  debts,  created  by  the  will  of  the  mort- 
gagor. 

Lord  Hardwicke  said  he  had  considered  this  case ;  and  was 
inclined  to  think  the  mortgagee  should  not  be  allowed  to  tack 
the  bond  to  the  mortgage,  with  regard  to  the  heir  of  the  mort- 
gagor. The  reason  why  he  should  not  redeem  the  mortgage, 
without  paying  the  bond  likewise,  was  to  prevent  a  circuity,  be- 


Title  XV.  Mortgage.  Ch.  III.   s.  49— 52.  Ill 

cause  the  moment  the  estate  descended  upon  him,  it  became 
assets  in  his  hands,  and  liable  to  the  bond.  A  devisee  too  of  the 
mortgaged  premises,  for  his  own  benefit,  was  subject  to  the  same 
rule,  since  the  statute  of  fraudulent  devises,  made  in  favour  of 
bond  creditors.  But  this  was  a  devise  in  trust  for  payment  of 
debts,  and  the  descent  was  consequently  broke  ;  so  that  he  was 
of  opinion  the  mortgagee  could  have  no  priority,  with  regard  to 
his  bond  :  but  as  to  that,  must  come  in  pro  rata,  witli  the  rest  of 
the  creditors,  under  the  trust.  But  if  the  counsel  for  the 
mortgagee  had  an  inclination  to  be  heard  on  this  point,  it  should 
stand  over. 

The  Attorney-General,  who  was  counsel  for  the  mortgagee, 
said  he  thought  the  point  was  too  strong  against  his  client  to  be 
maintained;  and  the  Court  thereupon  made  an  immediate  decree 
accordingly. 

50.  Upon  further  directions  the  only  question  was,  whether  Lowthianv. 
Mr.  Carforth,  a  creditor  by  mortgage  of  Andrew  Whelpdale  de-  c.C.'l62.r° 
ceased,  and  also  a  bond  creditor  for  1834/.  3s.  should  tack  his 

bond  debt  to  his  mortgage,  against  other  specialty  creditors. 

Lord  Thurlow. — "  The  only  reason  why  the  mortgagee  can 
tack  his  bond  to  his  mortgage  is  to  prevent  a  circuity  of  suits : 
it  is  solely  matter  of  arrangement  for  that  purpose ;  for,  in  na- 
tural justice,  the  right  has  no  foundation.  The  principle  ex- 
plains the  rule,  and  therefore  it  can  go  no  further.  The  creditors, 
having  another  specific  security,  cannot  give  him  in  justice  any 

priority  for  a  lien  that  is  subsequent.     There  being  no  foundation  Hamerton  v. 

,  ,  •        ■  i       i         i       /-i  i  Rogers,  1  Ves. 

in  justice,  the  only  question  is,  whether  the  Court  is  m  the  prac-  ;un;  513, 

tice  of  doing  it ;    and  it  has  not  done  it  in  any  case  but  that  of 

the  heir,  and  merely  to  prevent  circuity." 

51.  It  has  been  long  settled,  that  where  a  man  makes  two 
several  mortgages,  of  two  several  estates,  to  the  same  person  ; 
and  one  of  them  proves  defective  in  title  or  value;  neither  the 
mortgagor  nor  his  heir  will  be  admitted  to  redeem  one,  without 
the  other. 

52.  The  plaintiff's  bill  was  to  redeem  a  mortgage  made  by  his  Margrave  1. 

T      IT      '   1 

father  to  the  defendant,  who  by  his  answer  insisted  that  the  plain-  2  Vera.  207. 
tiff's  father  had   made  him  two  several  mortgages  of  several 
lands  ;   that  the  plaintiff  endeavoured  to  defeat  him  of  one  of 
those  mortgages  by  reason  of  an  entail,  and  hoped  that  in  equity 
he  should  redeem  both  or  neither. 
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Per  Curiam. — He  shall  redeem  both  or  neither;  and  so,  if  one 
mortgage  had  been  deficient  in  value,  and  the  other  mortgage 
had  been  worth  more  than  the  money  lent  upon  it,  the  heir 
should  not  have  been  admitted  to  redeem  the  one  without  the 
other. 
Pope  i .  53.  The  plaintiff,  as  assignee  of  a  bankrupt,  brought  his  bill 

2  \  era.' 286.  to  redeem  a  mortgage  of  the  manor  of  N.  made  by  the  bankrupt 
to  the  defendant.  The  defendant  by  his  answer  insisted  that  he 
first  lent  the  bankrupt  200/.  on  a  mortgage  of  a  particular  tene- 
ment; and  afterwards  lent  him  300/.  on  a  mortgage  of  the  manor 
of  N.  which  was  of  better  value  than  the  money  due  :  but  the  first 
mortgage  was  deficient  in  point  of  value.  Per  Curiam. — If  the 
plaintiff  will  redeem  one,  he  shall  redeem  both. 

Exparte  Carter,        54.  Lord  Ilardwicke  appears  not  to  have  considered  this  case 
733. 

as  an  authority.     But  in  Ambler's  Reports  the  case  of  Titley  v. 

Davis,  before  Lord  Ilardwicke,  is  cited,  where  two  estates  were 

separately  mortgaged  to  the  same  person,  by  one  and  the  same 

deed.     The  purchaser  of  the  equity  of  redemption  of  one  of  the 

estates  brought  a  bill  to  redeem  the  estate  which  he  had  bought; 

and  held  by  the  Master  of  the  Rolls  that  he  was  not  entitled  to 

redeem  one  only,  but  must  redeem  both  ;  and  the  decree  affirmed 

by  Lord  Ilardwicke. 

Also  the  case  of  Tribourg  v.  Lord  Pomfret  and  Wilkins,  at  the 

Rolls,  1G  July  1773.     The  plaintiff  had  two  distinct  mortgages, 

upon  two  different  estates,  made  by  the  defendant  Wilkins,  by 

different   instruments.     Lord    Pomfret   had   a  second  mortgage 

wiiiiei.  Lugg,  upon  one  of  the  estates  only. — Bill  to  be  redeemed  by  Lord 
2  Eden.  788.       „  nr-n  •  r         i 

Pomfret  and  Wilkins,  or  to  foreclose. 

lloeu.  Soley.  Sir  T.  Sewell,  M.  R.  decreed  Lord   Pomfret  to  redeem  both 

2  Lilack.  It.  726. 

mortgages,  or  to  stand  foreclosed. 

rones  i   Smith,        55.  Jn  a  modern   case  Lord   Alvanley,  when    Master  of  the 
2  Ves.  ]un.  372.  ,  J ' 

Rolls,  said,  that   if  two  separate  estates   were  mortgaged,   by 

which  he  understood  the  legal  estate  absolutely,  and  at  law  irre- 
deemably conveyed,  the  Court  of  Chancery  would  not  interpose 
in  favour  of  the  redemption  of  one,  without  the  redemption  of 
both.  Pope  v.  Onslow,  followed  by  two  modern  cases,  had 
settled  the  point,  that  as  against  the  mortgagor  or  his  assigns, 
Jreson  v.  Denn,  and  therefore  he  must  suppose  against  all  creditors,  if  there  were 
two  legal  mortgages,  which  at  law  were  become  absolute  (for  that 
must  be  the  principle)  the  mortgagee  should  insist  on  being  re- 
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deemed  as  to  both,  or  neither;  and  that  Lord  Kenyon  had  acted 
upon  this  doctrine. 

56.  With  respect  to  the  time  within  which  a  redemption  of  a    No  precise  time 
mortgage  is   allowed,  the  courts  of  equity  have  not  established   demotion.!  " 
any  positive  general   rule,    when  the  length  of  possession  of  the 
mortgagee   shall    bar    the  mortgagor's  right  of  redemption ;  as 

they  consider  that  lands  are  usually  mortgaged  for  much  less 
than  their  real  value,  and  that  when  a  mortgagee  receives 
his  principal,  interest,  and  costs,  he  cannot  complain  of  any 
injury. 

57.  It  being,  however,  extremely  difficult  for   a   mortgagee,    But  twenty 
who  has  long  been  in   possession,   to  make  out  an  exact  account  ye:lrs  '"T" 

°  '  sion  is  a  bar. 

of  the  profits  he  has  received,  the  Court  of  Chancery  has  laid  it 
down  as  a  rule,  by  analogy  to  the  statute  of  Limitations,  21 
Jac.  1.  that  where  the  mortgagor  has  suffered  the  mortgagee  to  Tit.  31.  c.  2. 
continue  for  20  years  in  the  quiet  and  uninterrupted  possession 
of  the  lands  mortgaged,  the  right  of  redemption  shall  be  pre- 
sumed to  be  abandoned,  (a) 

(a)  [See  stat.  3  &  4  Will.  4.  c.  27.  s.  28,  whereby  it  is  enacted  that  when  a  mortgagee 
shall  have  obtained  the  possession  or  receipt  of  the  profits  of  any  land,  or  the  receipt  of 
any  rent,  comprised  in  his  mortgage,  the  mortgagor,  or  any  person  claiming  through  him, 
shall  not  bring  a  suit  to  redeem  the  mortgage  but  within  twenty  years  next  after  the  time 
at  which  the  mortgagee  obtained  such  possession  or  receipt ;  unless  in  the  meantime  an 
acknowledgment  of  the  title  of  the  mortgagor  or  of  his  right  of  redemption  shall  have  been 
given  to  the  mortgagor,  or  some  person  claiming  his  estate,  or  to  the  agent  of  such  mort- 
gagor or  person,  in  writing,  signed  by  the  mortgagee  or  the  person  claiming  through 
him ;  and  in  such  case  no  such  suit  shall  be  brought  but  within  twenty  years  next  after 
the  time  at  which  such  acknowledgment,  or  the  last  of  such  acknowledgments,  if  more 
than  one,  was  given  ;  and  when  there  shall  be  more  than  one  mortgagor,  or  more  than 
one  person  claiming  through  the  mortgagor  or  mortgagors,  such  acknowledgment,  if 
given  to  any  of  such  mortgagors  or  persons,  or  his  or  their  agent,  shall  be  as  effectual  as 
if  the  same  had  been  given  to  all  such  mortgagors  or  persons  ;  but  where  there  shall  be 
more  than  one  mortgagee  or  more  than  one  person  claiming  the  estate  or  interest  of  the 
mortgagee  or  mortgagees,  such  acknowledgment  signed  by  one  or  more  of  such  mort- 
gagees or  persons,  shall  be  effectual  only  as  against  the  party  or  parties  signing  as 
aforesaid,  and  the  person  or  persons  claiming  any  part  of  the  mortgage  money  or  land  or 
rent,  by,  from  or  under  him  or  them,  and  any  person  or  persons  entitled  to  any  estate 
or  estates,  interest  or  interests,  to  take  effect  after  or  in  defeasance  of  his  or  their  estate 
or  estates,  interest  or  interests,  and  shall  not  operate  to  give  to  the  mortgagor  or  mort- 
gagors a  right  to  redeem  the  mortgage  as  against  the  person  or  persons  entitled  to  any- 
other  undivided  or  divided  part  of  the  money,  or  land,  or  rent ;  and  where  such  of  the 
mortgagees  or  persons  aforesaid  as  shall  have  given  such  acknowledgment,  shall  be  en- 
titled to  a  divided  part  of  the  land  or  rent  comprised  in  the  mortgage,  or  some  estate  or 
interest  therein,  and  not  to  any  ascertained  part  of  the  mortgage  money,  the  mortgagor 
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58.  In  13  Cha.  2.  upon  a  claim  of  redemption,  it  was  pleaded 
that  20  yours  had  elapsed  since  the  mortgage  had  been  forfeited  ; 
and  that  the  land  had  descended  to  the  heir  at  law  of  the  mort- 
gagee who  had  sold  it.     The  plea  was  held  good. 

59.  In  29  Cha.  2.  upon  a  re-hearing  before  Lord  Keeper 
Bridgeman,  assisted  by  Vaughan  and  Turner,  Justices,  concern- 
ing the  redemption  of  a  mortgage,  made  upwards  of  40  years 
before ;  the  Lord  Keeper  declared  that  he  would  not  relieve 
mortgages  after 20  years;  for  that  the  statute  21  Jac.  c.  16.  did 
adjudge  it  reasonable  to  limit  the  time  of  one's  entry  to  that 
period  ;  and  though  matters  in  equity  were  to  be  governed  by 
the  course  of  the  Court,  it  was  best  to  square  the  rules  of  equity 
as  near  the  rules  of  reason  and  law  as  might  be. 

60.  Although  there  be  a  decree  to  redeem  and  account;  yet  if 
it  be  not  prosecuted  within  twenty  years,  no  redemption  will  be 
allowed. 

61.  Mr.  St.  John  mortgaged  certain  lands  in  1639  to  Sir 
Kichard  Ilolford,  who  entered  into  possession  of  them.  In  1663 
a  bill  was  brought  by  the  mortgagor  for  redemption,  and  a  de- 
cree obtained  to  redeem  :  but  he  dying,  the  suit  was  revived  by 
his  three  daughters;  and  in  1672  another  decree  was  obtained  to 
account.  The  plaintiff' having  purchased  from  the  daughters  of 
St.  John  several  estates  —  amongst  the  rest,  their  equity  of  re- 
demption—  brought  his  bill  in  1700  to  redeem;  which  was  dis- 
missed. 

62.  The  Court  of  Chancery,  in  further  imitation  of  the  statute 
of  Limitations,  has  determined  that  where  the  neglect  to  claim  a 
redemption  has  arisen  from  infancy,  coverture,  imprisonment,  or 
absence  from  the  realm,  a  possession  of  twenty  years  shall  not 
operate  as  a  bar  to  the  redeeming  a  mortgage.  (6) 

63.  Alice  Cornel  being  seised  in  fee  of  copyhold  lands,  she 
and  her  husband  mortgaged  them  to  Doctor  Mountford  for  30/. 
The  premises  being  forfeited  by  nonpayment  of  the  mortgage 
money,  Doctor  Mountford  took  possession  thereof;  and  disposed 


or  mortgagors  shall  be  entitled  to  redeem  the  same  divided  pail  of  the  land  or  rent,  on 
payment,  with  the  interest  of  the  part  of  the  mortgage  money,  which  shall  bear  the  same 
proportion  to  the  whole  of  the  mortgage  money  as  the  value  of  such  divided  part  of  the 
land  tn  rent  shnll  bear  to  the  value  of  the  whole  of  the  land  or  rent  comprised  in  the 
mortgage.] 
(6)  (See  stat.  3  &  4  Will.  4.  c.  27.  s.  28.  and  ss.  U>,  17,  18.] 
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of  them  to  his  wife  for  life,  the  reversion  to  the  defendant. 
Alice  Cornel  lived  twenty-six  years  after  the  mortgage  was 
made,  and  then  died,  leaving  the  plaintiff  her  son  and  heir,  who 
brought  his  bill  to  redeem. 

The  defendant  insisted  that  the  plaintiff  ought  not  to  redeem 
the  mortgage,  being  of  such  long  standing  and  the  premises 
having  been  conveyed  away  to  a  stranger.  A  redemption  was 
notwithstanding  decreed,  on  account  of  the  coverture  of  Alice 
Cornel. 

64.  Where  twenty  years  have  elapsed  after  the  mortgagee's 
entering  into  possession,  and  the  time  has  begun  to  run  against 

the   ancestor,   no   legal   disability  in   the    heir  will    have   any  Vide  Tit.  31. 
effect,  (c)  c-  2- 

65.  The  plaintiff's  father  had  mortgaged  the  estate  in  ques-   Knowies  v. 
tion  in  1686.     Ten  years  after,  this  mortgage  was  assigned  over  jj&is.1  ''J' 
to  the  defendant,  who  by  agreement  was  then  let  into  possession, 

and  had  continued  so  ever  since. 

The  mortgagor  had  been  several  years  dead,  leaving  the  plain- 
tiff's father,  his  eldest  son  and  heir,  of  full  age,  who  died  in 
1714,  leaving  the  plaintiff,  his  son  and  heir,  about  twelve  years 
of  age,  who  brought  his  bill  for  an  account,  and  to  be  let  in  to  a 
redemption  of  the  estate,  of  which  the  defendant  had  been  in 
possession  thirty-three  years,  so  that  he  was  greatly  overpaid 
both  his  principal  and  interest. 

Lord  King  dismissed  the  bill ;  and  ordered  it  to  be  entered 
down  as  one  of  the  reasons  of  such  dismissal,  that  the  plaintiff 
had  no  remedy,  by  ejectment  at  law,  to  recover  the  possession  ; 
being  barred  by  the  statute  of  Limitations  ;  and  he  thought  that 
a  reasonable  guide  for  a  court  of  equity  to  follow ;  and  thouoh 
the  plaintiff  was  an  infant  at  his  father's  death,  yet  the  twenty 
years  had  elapsed  before,  when  there  was  no  infancy;  and  there- 
fore would  afterwards  run  against  infants. 

66.  On  a  demurrer  to  a  bill   to  redeem  a  stale    mortgaoe,  Jenner  ». 
where  the  mortgagee  appeared  by  the  bill  to  have  been  in  pos-  y^km^ 
session  above  twenty  years,  the  Court  held,  the  defendant  need  287-  "■ 
not  plead  the  length  of  time,  but  might  demur;  that  no  redamp- 

tion  should  be  allowed  in  such  case,  unless  there  was  an  excuse 
by  reason  of  imprisonment,  infancy,  or  coverture,  or  by  having 

0)  [See  stat.  3  &  4  Will.  4.  c.  27." s.  J?.] 
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been  beyond  sea ;  and  not  by  having  absconded,  which  was  an 
avoiding  or  retarding  of  justice.  That  there  did  not  seem  to  be 
any  certain  time  when  the  length  of  possession  of  the  mortgagee 
should  bur  the  mortgagor's  right  of  redemption :  but  as  twenty 
years  would  bar  an  entry  or  ejectment,  abstracting  from  the  ex- 
cuses above  mentioned,  there  was  the  same  reason  for  allowing 
it  to  bar  a  redemption.  The  demurrer  was  allowed  by  Lord 
King. 

67.  The  same  rule  was  agreed  to  in  another  case  by  Lord 
Talbot;  who  likewise  declared  it  to  be  his  opinion,  though  the 
case  was  afterwards  compromised,  that  whereas  the  Court  of 
Chancery  had  not  in  general  thought  proper  to  exceed  twenty 
years,  where  there  was  no  disability,  in  imitation  of  the  first 
clause  of  the  statute  of  Limitations ;  so,  after  the  disability  re- 
moved, the  time  fixed  for  prosecuting,  in  the  proviso,  which  was 
ten  years,  ought  in  like  manner  to  be  observed. 

68.  As  the  difficulty  of  accounting  is  the  principal  reason  that 
courts  of  equity  will  not  allow  a  mortgage  to  be  redeemed,  after 
the  mortgagee  has  been  twenty  years  in  possession,  when  that 
objection  is  removed,  by  an  account  having  been  settled  within 
twenty  years,  the  right  of  redemption  will  be  thereby  pre- 
served.^) 

69.  The  bill  was  to  redeem  a  mortgage  made  in  1642.  The 
mortgagee  entered  in  1650 :  three  descents  on  the  defendant's 
part,  and  four  on  the  part  of  the  plaintiff;  yet  the  length  of  time 
being  answered  for  the  greatest  part,  by  infancy  or  coverture, 
and  forasmuch  as  in  1686  a  bill  was  brought  by  the  mortgagee 
to  foreclose,  and  an  account  then  made  up  by  the  mortgagee, 
the  Court  decreed  a  redemption,  and  an  account,  from  the  foot 
of  the  account  in  1686. 

70.  A  mortgage,  after  forty  years'  possession  in  the  mort- 
gagee, was  held  to  be  redeemable  upon  the  foot  of  a  stated  ac- 
count, with  an  agreement  for  turning  interest  into  principal ;  and 
the  decree  was  affirmed  by  the  House  of  Lords. 

71.  Length  of  time  was  insisted  on  by  the  defendant  as  a  bar 
to  the  redemption  of  a  mortgage,  sought  by  the  plaintiff's  bill, 
it  being  twenty-nine  years  old. 

Lord  Hardwicke  said,  he  was  not  for  encouraging  redemption 


(J)  [See  stat.  3  &  4  Will.  4.  c.  27.  s.  28.  and  ss.  16,  17,  18.] 
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of  mortgages  of  very  long  standing:  but  then  the  Court  must 
not  wink  so  hard  as  not  to  allow  it  in  any  case.  There  was  a 
pretence  of  coverture,  which  was  no  excuse,  because  if  a  woman 
became  afterwards  discovert,  the  statute  of  Limitations  would 
run  from  that  time;  and  though  she  should  marry  again,  it 
would  run  after  the  second  marriage. 

The  next  excuse  was,  that  there  was  a  tenancy  by  the  cur- 
tesy :  but  there  would  be  no  bounds  to  a  redemption,  if  that  was 
an  excuse ;  no  mortgagee  could  ever  be  quieted  in  the  possession  ; 
for  it  was  of  no  consequence  to  the  mortgagee,  who  had  the  equity 
of  redemption  ;  if  they  did  not  make  use  of  that  right,  they 
should  be  barred. 

But  though  the  mortgage  was  in  1718,  in  this  case;  yet  no  Barron  v. 
longer  than  1730,  (twelve  years)  the  clerk  to  the  solicitor  for  the  327.  s!  C 
mortgagor  had  actually  settled  an  account  of  what  was  due  for  Coolier» 192- 
principal  and  interest,  in  order  to  pay  off  the  mortgage :  and 
though  no  further  proceedings  had  been,  yet  that  should  save 
the  right  of  redemption. 

72.  Any  act  of  the  mortgagee,  by  which  he  acknowledges  the  in.  Where  the 

i.-  i  -ii  •  i  •  r.  1        mortgage  has 

transaction  to   be  still  a  mortgage  within  twenty  years  from  the  been  acknow- 
time  when  a  bill  is  brought  to  redeem,  will  preserve  the  right  of  led°ed# 
redemption :   as  if  the  mortgagee,  by  his  will,  disposes  of  the 
money,  in  case  the  mortgage  be  redeemed,  (e) 

73.  A.  in  1679  mortgaged  lands  to  J.  S.  for  a  small  sum  of  Orde  v. Smith, 
money,  by  an  absolute  conveyance  and  defeazance ;  soon  after  cha.  9.' 
A.'s  necessities  forced  him  to  go  abroad,  where  he  died,  and  his 

heir  knew  nothing  of  the  mortgage.  In  1702  J.  S.  devised,  that 
if  the  mortgage  should  be  redeemed,  the  money  should  go  in  a 
particular  manner.  About  sixteen  years  after  the  will,  a  bill  was 
filed  for  redemption,  to  which  was  objected  the  great  length  of 
time ;  and  that,  by  the  settled  rules  of  the  Court,  a  mortgage 
should  not  be  redeemed  after  twenty  years. 

Sir  Joseph  Jekyll  held,  that  decreeing  a  redemption  would  be 
no  wrong  or  hardship  to  the  party,  for  he  would  have  a  greater 
interest  than  the  law  then  allowed ;  that  the  not  decreeing  a  re- 
demption would  be  establishing  a  very  great  imposition  ;  and 
though  absolute  conveyances  and  defeazances  were  formerly 
much  used  in  mortgages,  yet  the  same  was  left  off  as  dangerous, 

(e)  [Stat.  3  &  1.  "Will.  4.  c.  27.  s.  28.] 
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by  losing  the  defeazance,  which  was  avoided  by  being  in  the 
same  deed  ;  that  there  was  sufficient  for  redemption  by  the  de- 
claration in  the  will,  where  the  mortgagee  called  it  a  mortgage. 
Lord  Commissioner  Gilbert  was  of  the  same  opinion,  and  a  re- 
demption was  decreed. 

74.  In  a  modern  case  Lord  Thurlow  said,  that  a  man  taking 
notice  by  a  will,  or  any  other  deliberate  act,  that  he  is  a  mort- 
gagee, will  take  the  case  out  of  the  rule,  that  a  mortgagor  shall 
not  redeem  after  twenty  years. 

75.  Where  the  mortgagee  submits  to  be  redeemed,  no  length 
of  time  will  operate  as  a  bar  to  redemption. 

76.  A  bill  wras  brought  to  redeem,  where  the  mortgagee  had 
been  in  possession  for  twenty-five  years.  The  defendant,  as  it 
was  a  family  affair,  submitted  to  be  redeemed,  notwithstanding 
the  length  of  time. 

Lord  Hardwicke  said,  he  saw  no  colour  for  redemption  :  but, 
on  the  defendant's  submission,  he  decreed  an  account  of  what 
was  due,  and  directed  the  plaintiff  to  pay  the  same  in  six  months 
after  the  Master's  report,  whereupon  the  defendants  were 
to  convey  ;  but,  in  default,  the  bill  was  to  be  dismissed  without 
costs. 

77.  Where  no  particular  time  is  appointed  for  the  payment 
of  mortgage  money,  as  in  the  case  of  Welsh  mortgages,  a 
redemption  will  be  decreed  at  any  time  ;  for  it  is  the  duty  of 
the  courts,  both  of  law  and  equity,  to  effectuate  the  agreement 
of  the  parties. 

78.  On  a  bill  to  redeem  a  mortgage,  the  defendant  demurred, 
because  the  mortgage  was  sixty  years  old  :  but  the  demurrer 
was  over-ruled,  it  appearing  to  have  been  agreed  that  the  mort- 
gagee should  enter  and  hold  till  he  was  satisfied,  which  was  in 
the  nature  of  a  Welsh  mortgage ;  and  in  such  a  case  length  of 
time  was  no  objection. 

79.  One  Davids  made  a  mortgage  of  lands  in  Wales  by  lease 
and  release,  to  one  Reynolds  and  his  heirs,  for  securing  300/. 
The  proviso  was,  that  if  Davids,  his  heirs  or  assigns,  should,  at 
Michaelmas  1702,  or  any  Michaelmas  following,  pay  to  Rey- 
nolds, his  heirs  or  assigns,  the  sum  of  300/.  and  all  arrears  of 
rent  or  interest  which  should  be  then  due,  the  conveyance  was 
to  be  void. 

It  was  decreed  that  this  was  in  the  nature  of  a  conditional 
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purchase,  subject  to  be  defeated  on  payment,  by  the  mortgagor 
or  his  heirs,  of  the  sums  stipulated,  on  any  Michaelmas-day,  at 
the  election  of  the  mort«a<>'or  or  his  heirs :  so  that  there  vv;is  an 
everlasting  subsisting  right  of  redemption,  descendible  to  the 
heirs  of  the  mortgagor,  which  could  not  be  forfeited  at  law,  like 
other  mortgages;  therefore  there  could  be  no  equity  of  redemp- 
tion, or  any  occasion  for  the  assistance  of  a  court  of  equity  ;  but 
the  plaintiff's  might,  even  at  law,  defeat  the  conveyance,  by  per- 
forming the  terms  and  conditions  of  it;  which  were  not  limited 
to  any  particular  time,  but  might  be  performed  on  any  Michael- 
mas-day to  the  end  of  the  world. 

80.  This  perpetual  right  of  redemption  may,  however,  be  lost 
by  a  subsequent  agreement. 

81.  Robert    Hartpole,   in    consideration   of  600/.,   conveyed   Hartpole  v. 
certain  lands  by   feoffment  to   Oliver  Walsh  in   fee,  subject  to   Parl.Ca.267. 
redemption,  on  payment  of  the  money,  at  any  last  day  of  July  or 
December. 

By  a  subsequent  deed  Hartpole,  in  consideration  of  2,300/., 
conveyed  the  premises  in  the  former  deed,  and  also  other  pre- 
mises, to  Walsh  ;  and  covenanted,  for  himself  and  his  heirs, 
that  whenever  Walsh,  his  heirs  or  assigns,  should  give  him 
eighteen  months'  notice  in  writing,  requiring  payment  of 
the  said  2,300/.  that  then  Hartpole,  his  heirs  or  assigns, 
should  pay  the  said  2,300/.  within  eighteen  months  after  such 
request. 

After  a  period  of  one  hundred  years  had  elapsed,  the  heir  of 
the  mortgagor  filed  a  bill  for  redemption,  which  was  dismissed  ; 
and  the  decree  of  dismissal  affirmed  by  the  House  of  Lords,  upon 
the  ground,  I  presume,  which  is  stated  in  the  printed  reasons ; 
that  the  second  mortgage  deed,  comprising  all  the  mortgaged 
premises,  put  it  in  the  power  of  the  mortgagee  or  his  representa- 
tives to  ascertain  and  limit  the  time  of  redemption,  by  demand- 
ing the  mortgage  money ;  and  such  demand  was  admitted  to 
have  been  made  by  the  son  of  the  mortgagee :  therefore,  from 
that  time,  the  mortgage,  whatever  it  was  originally,  became  of 
such  a  nature,  as  made  the  equity  of  redemption  liable  to  a  fore- 
closure, either  by  a  decree,  or  great  length  of  time. 

82.  Where  lands  are  conveyed  to  a  person  till,  by  perception 
of  the  rents  and  profits,  he  is  satisfied  his  principal  and  interest, 
no  length  of  time  will  bar  the  redemption. 
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Yates  v.  83.  One  Palmer,  by  lease  and  release  and  fine,  in  1699,  con- 

l  Atk.  360.  veyed  two  houses  to  Hambly  and  his  heirs,  until  he  should 
receive  by  the  rents  and  profits  thereof  50/.,  then  to  the  use  of 
James  Palmer  for  life,  &c.  The  mortgagee  entered  and  con- 
tinued  in  possession  upwards  of  forty  years.  Upon  a  question 
whether  these  two  houses  were  then  redeemable,  Lord  Hard- 
wicke  held  they  were,  for  that,  no  bar  arose  from  the  length  of 
time.  He  said  there  was  no  doubt,  if  this  mortgage  had  been 
made  in  the  common  form,  and  subject  to  a  forfeiture  upon  non- 
payment, the  length  of  time  would  have  been  a  bar ;  the  courts 
of  law  and  equity  squaring  their  rules  by  the  statute  of  Limita- 
tions. But  this  was  a  conveyance  of  the  inheritance  for  securing 
the  sum  of  50/.  advanced  by  Hambly,  in  trust  that  he  should 
continue  in  possession  till,  by  perception  of  the  rents  and  profits, 
he  should  be  satisfied  his  principal  and  interest.  There  never 
could  be  a  forfeiture  under  this  deed,  for  the  mortgagee  was 
only  in  the  nature  of  a  tenant  by  elegit.  As  soon  as  his  principal 
was  satisfied  by  being  paid  off,  or  by  perception  of  the  rents  and 
profits,  the  estate  ceased  in  Hambly,  and  Palmer  or  his  repre- 
sentatives might  have  maintained  an  ejectment.  Nor  would  any 
bar  have  arisen  from  the  length  of  time,  unless  the  statute  of 
Limitations  had  run,  by  the  mortgagee's  continuing  in  posses- 
sion twenty  years  after  the  money  had  been  paid  off.  He  said 
he  did  not  see  this  case  at  all  differed  from  a  Welsh  mortgage, 
though  he  did  not  say  but  there  were  circumstances  which  might 
create  a  bar,  even  in  that  case.  But  in  common  Welsh  mort- 
gages, on  tendering  principal  and  interest,  they  might  come  into 
the  Court  of  Chancery  at  any  time. 

The  first  objection  was,  that  it  was  liable  to  all  the  mischiefs 
in  common  cases,  and  was  a  breach  of  the  rule  laid  down  in 
Chancery,  by  analogy  to  the  statute  of  Limitations.  But  to  this 
the  answer  was,  that  there  was  nothing  for  the  statute  of  Limita- 
tions to  act  upon,  for  here  was  no  forfeiture  :  indeed,  after  an 
account  was  taken,  if  it  should  appear  that  the  mortgagee  had 
continued  in  possession  ever  since,  the  statute  of  Limitations 
would  run. 

The  second  objection  was,  that  it  was  unreasonable  the  mort- 
gagee should  be  a  perpetual  bailiff  to  the  mortgagor.  But  that 
would  not  hold  here,  for  the  mortgagee  took  the  estate,  subject 
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to  a  perpetual  account ;  and  the  Court  ought  not  to  relieve  him 
from  his  own  contract  and  agreement. 

Lord  Hardwicke  concluded  with  declaring  that  the  plaintiff  Doev.  Reed, 

.  ,     ,  ,  ,  -  .  .         5  Bar.  ,\  Aid. 

was  entitled  to  redeem,  upon  the  common  terms  ot  paying  prin-  232. 
cipal,  interest,  and  costs;  and  to  have  an  account  of  what  had 
been  received,  and  what  remained  due ;  and  was  not  obliged  to 
bring  an  ejectment  for  the  possession,  but  should  have  a  decree 
for  it,  after  the  mortgage  was  reported  to  be  satisfied. 

84.  Where  the  mort«;au:or   continues  in  possession,  fand  no  v-  where  the 

r  .  ii-        mortgagor 

acknowledgment   of  the  debt  nor  payment  of  interest  by  him   continues  in 

for  twenty  years,  the  mortgagee  will  be  barred  upon  the  pre-  ^hr^tophet  v. 

sumption  of  satisfaction.  iJ^H'J? Ja* & 

1  \\  al.  223, 

85.  In  an  early  case  it  was  decided   that  if  mortgagee  was  and  see  Chol- 

..  „     ,  .  -iiii    mondeley  v. 

in  possession  ot  any  part  of  the  mortgaged  premises,  he  should   Clinton,  1  ib 


ib. 


191. 


be  admitted  to  redeem  the   whole,  though   the   mortgagee  was  1 

in   possession   of  the   other  part   for  more  than  twenty  years  5  Bar.  6c  Aid. 

without  any  payment  of  interest  by  the  mortgagor  to  him.] 

86.  The  case  was  Rakestraw  v.  Brewer  where   a  person  in  Select  Ca.  in 

Chan.  55. 
1687  mortgaged  a  set  of  chambers  in  Gray's-Inn,  but  conti- 
nued in  possession  of  the  whole  until  1700,  at  which  time  an 
order  of  the  Bench  was  made,  to  deliver  possession  to  the 
mortgagee,  who  entered  into  part;  but,  as  to  the  remainder, 
the  mortgagor  continued  in  possession  until  1708,  leaving  the 
plaintiff  an  infant. 

A  bill  was  brought  to  redeem  in  1726.  It  was  so  decreed  at 
the  Rolls,  and  affirmed  by  Lord  King,  who  said  nothing  was 
more  clear,  than  that  if  the  mortgagor  was  in  possession  of  any 
part,  he  should  be  permitted  to  redeem  the  whole,  as  being  in 
possession  thereof;  and  part  he  could  not,  separately  from  the 
whole  ;  therefore  he  should  redeem  the  whole. 

87.  [Notwithstanding  the  preceding  case,  it  does  not  appear 
to  be  settled,  that  because  a  mortgage  is  redeemable  as  to  part 
of  the  premises,  that,  therefore,  in  no  case  shall  the  equity  of 
redemption  be  barred  as  to  another  part.  A  contrary  doctrine 
may  be  inferred,  from  a  case  cited  by  Lord  Loughborough,  C.  in 

Lake  v.  Thomas,   as    follows  :  "  There  was  a   very    long  case,  3  Yes.  22. 
I  think,  before  Sir  Thomas  Clark,  about  redemption.     The  title 
of  the  estate   had  come  into   two  different   hands  ;  the  part  in 
the    hands    of  one    family,  was    held   irredeemable:  as   to  the 
other,   the   mortgagee  had  kept  accounts,  and  I  think  there  was 
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a  devise  of  it  as  a  mortgage  :  and  the  redemption  was  open  as 
to  that,  after  a  number  of  years."] 

VI.  Where  88.  Where  any  species  or  fraud  has   been   practised  by   a 

there  is  fraud  .  ,.  , 

in  the  mort-        mortgagee,  at  the  time  when  the  mortgage  was  made,  a  court 

ga°ec"  of  equity  will  interfere,  and  give  relief,  notwithstanding  a  posses- 

sion of  twenty  years. 

Ante,  §  73.  89.  Thus,  in   the   case  of  Orde  v.  Smith,  which  has  been 

already  stated,  it  was  expressed  that  the  redemption  should  be 
with  the  mortgagor's  own  money.  And  the  Master  of  the  Rolls 
said,  that  the  words  in  the  defeazance,  however  fettered,  signified 
nothing,  where  the  money  was  to  be  repaid ;  for  the  borrower- 
being  necessitated,  and  so  under  the  lender's  power,  the  law 
made  a  benign  construction  in  his  favour.     But  this  was  a  fraud 

2  Crom.  &  Jer.    in  its   creation,  and  in   sach   case  was   redeemable  after  any 

481 '  length  of  time. 

Committees  of         90.  [Where  mortgagees  become  lunatic  their  committees  are 

lunatic  mort-      CmDOwercd  to  convey  by  the  statute  1  Will.  4.  c.  60.  s.  3.  under 

gagees  may  r  J      J 

convey.  the  direction  of  the  Lord  Chancellor.] 
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CHAP.  IV. 


Payment  of  the  Mortgage  Money  and  Interest. 

Sect.     1.  The    Personal    Estate    first      Sect.  53.  [Effect  upon  the  Wife's  right 

where  the  Equity  of  re- 
demption is  not  reserved 
to  her.] 

Contribution  between  Tenant 
for  Life  and  Remainder- 
man ■ 

Where  Tenant  for  Life  or  in 
Tail  jmys  off  a  Mortgage. 

Interest. 

Interest  upon  Interest  not 
allowed. 

Exceptions:  —  1.  Where  a 
Mortgage  is  assigned. 

2.  Where  there  is  an  Account 
stated. 

Or  settled  by  a  Master. 

3.  Where  the  Time  is  en- 
larged. 

4.  Where  the  Parties  are  In- 
fants. 

[Interest  by  Mortgagee  in 
]>ossession  after  Mortgage 
satisfied.] 

Who  are  bound  to  pay  In- 
terest. 

Mortgage  Money  is  payable 
to  the  Executor. 


It  is  a  rule  in  equity,  where  a  person  dies,  leaving  a  variety  of  Tlie  personal 
funds,  one  of  which  must  be  charged  with  a  debt,  that  the  fund  liable, 
which  received  the  benefit,  by  contracting  the  debt,  shall  make 
satisfaction.     It  has  therefore  been  long  settled,  that  if  a  person 
borrows  money  on  mortgage,  and  dies  leaving   a  real  and  per- 


1. 

The    Personal    Estate    first 
liable. 

Sect.  53. 

4. 

Even  in  favour  of  a  Devisee. 

9. 

A    Disposition   of   the   Per- 

sonal Estate  will  not  alter 

54. 

this  little. 

ID. 

Nor  a  Charge  on  the   Real 

Estate. 

5G. 

15. 

Lands  devised  for  payment  of 

Debts  are  applied. 

58. 

19. 

And  also  Lands  descended. 

03. 

21. 

The  Personal  Estate  may  be 

exempted. 

65. 

25. 

A  Spccijic  Gift  of  a   Chattel 

will  exonerate  it. 

66. 

27. 

The  Personal  Estate  not  liable. 

28. 

I.  Where  the  Debt  was  con- 

67. 

tracted  by  another. 

68. 

30. 

Though  there  be  a  Covenant 

to  pay  it. 

70. 

34. 

Or  a  Charge  on   the   Real 

Estate. 

72. 

36 

II.   Where  an  Equity  of  Re- 
demption is  purchased. 

11 

Unless  the  Purchaser  7iiakes 
the  Debt  his  own. 

74 

13 

Mortgages  by  Husband  and 
Wife. 

79 

Sect 

ON    I. 
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sonal  estate,  without  specifically  charging  either  of  them  with 

Cope  v.  Cope,  the  payment  thereof,  his  personal  estate  shall  be  first  applied 

Bateman  v.  B.  towards  the  payment  of  the  mortgage  ;  because  it  was  increased 

1  ^~  ,12\'tll0i  by  the  money  borrowed.     The  executor  of  a  mortgagor  is,  there- 

•2  lb.  444.  fore>  jn  general,  compellable  to  redeem  a  mortgage  for  the  benefit 

mouth  v.  Lady  of  the  heir,  even  though  there   be  no  covenant  in  the  mortgage 

Suffolk.  r         1  r    1 

1  Ves. S.31.      'or  tne  payment  or  the  money. 

Lloydv.  2.  A  father  and   son  joined   in  a  mortgage   of  the   father's 

Ms.  Hq',.  '  estate  ;  the  father  received  the  money,  and  the  son  conveyed  in 
consideration  of  10s.  There  was  no  covenant  in  the  mortgage 
for  payment  of  the  money. 

The  bill  was  brought  to  make  both  the  real  and  personal 
assets  of  the  father  and  son  liable  to  the  mortgage  money,  the 
estate  mortgaged  being  subject  to  prior  incumbrances. 

Lord  Hardwick  said  it  had  been  determined  that  the  personal 
assets  were  liable,  though  there  were  no  covenant  in  the  deed  for 
payment  of  the  mortgage  money,  because  there  was  a  debt  con- 
tracted by  the  borrowing.  This  demand  went  a  step  farther, 
seeking  to  charge  the  real  assets  of  the  father,  in  the  hands  of 
the  son,  which  were  not  liable  in  the  hands  of  the  heir,  even  by 
a  bond  or  covenant  of  his  ancestor,  unless  the  heir  was  specially 
named.  As  to  the  son,  his  assets  were  no  way  liable,  for  he 
conveyed  only  in  consideration  of  10s.  and  had  no  part  of  the 
money,  consequently  was  no  debtor ;  and  neither  his  real  nor 
personal  assets  were  bound. 

Ante,  c.  3.  3.  In  the  case  of  Howell  v.  Price,  it  was  contended  that  the 

personal  estate  of  the  mortgagor  was  not  subject  to  the  payment 
of  the  mortgage,  because  it  was  a  conditional  sale  between  the 
mortgagor  and  mortgagee,  that  the  mortgagee  should  have  the 
land  until  the  mortgagor  or  his  heirs  should  repay  the  money  ; 
that  it  was  in  the  election  of  the  mortgagor  whether  he  would 
pay  it  or  not ;  nor  would  any  action  of  debt  lie  for  it. 

The  Court,  however,  decreed,  that  the  personal  estate  of  the 
mortgagor  should  be  applied  in  payment  of  the  mortgage. 

Even  in  favour        4.  The  personal  estate  is  liable  to  the  payment  of  a  mortgage 

of  a  devisee.  .  .  ..         .      „  „ 

in  favour  of  a  devisee,  or  hares  j actus,  as  well  as  in  favour  ot  an 

hares  natus,  although  there  be  no  bond  or  covenant  for  payment 

of  the  mortgage  money. 

Popieyr.  5.  Thus  it  was  declared  by  Lord  Nottingham,  in  1681,  "that 

•'•  ciS'ca.  84.    not  on^y  tne   h°ir>   m  case   nc   k°   charged  with  debts  of  the 
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ancestor,  but  a  devisee  of  the  land,  shall  be  unburdened  too  of  l  Vera.36. 
a  debt  lying  on  the  land,  by  the  personal  estate  in  the  hands  Finch,  401! 
of  the  executor  or  administrator  ;  and  so  shall   a  devisee  of  a 
mortgage." 

6.  Thomas  King,  having  freehold  and  copyhold  lands,  morl-    King*.  King, 
gaged  the  copyhold  for  350/.     He  afterwards  devised  the  same 
copyhold  to  his  nephew  and   his  heirs  ;  and,  after  all   his  debts 

paid,  he  devised  the  rest  of  his  estate,  real  and  personal,  to  his 
son  and  his  heirs,  and  appointed  him  his  executor. 

It  was  determined  by  Lord  Talbot  that  the  personal  estate  of 
the  mortgagor  was  liable  to  the  payment  of  this  mortgage, 
though  there  was  no  covenant  or  bond  for  the  payment  of  it. 

7.  Lord  Ilardwicke  states  it  to  have  been  determined  by  Lord  2Atk.  426. 
Nottingham,  that  a  devisee  of  part  of  the  real  estate  was  entitled 

to  have  a  mortgage  paid  off  out  of  the  personal  estate,  and  that 
this  opinion  had  been  followed  ever  since. 

8.  Though  the  estate  in  mortgage  be  devised,  subject  to  the  ^^  '•  St. 

i  i  i  -ii  Kloy,  infra, 

incumbrance;  yet   the  personal  estate  will  be  applicable  to  the  s.  16. 

payment  of  the  mortgage,  especially  when  there  are  any  circum- 
stances indicating  such  an  intention. 

9.  It  has  been  stated  in  Title  1.  s.  58.  that  a  testamentary  A  disposition  of 
....  „,  .  ...  •     n  l'ie  personal 

disposition  ot   the  personal  estate  will  not  exempt  it  from  the  estate  will  not 

payment  of  debts  ;  therefore,  in  a  case  of  this  kind,  the  heir  or  a 
devisee  will  be  entitled  to  have  a  mortgage  paid  off  out  of  the 
personal  estate. 

10.  Where  a  testator  charges  his  lands  with  the  payment  of  Noracharge 

•  i  •  /  on  the  real 

his  debts,  this  will  not  exonerate  his  personal  estate;  for  such  a  estate. 

charge   can  only  be  intended  for  the   purpose  of  creating    an 

additional   fund,   in    case  the   personal   estate  should    not   be 

sufficient,  (a) 

11.  Lord  Hardwicke  has  said — "  I  know  of  no  authority  where  3  Atk.  202. 

'2  V'es.  447 
the  words,  I   make  my  real  estate  liable  to  pay  my  debts,  will   ]\  \  Js.  i^i;. 

exempt  the  personal  estate,  without  any  special  exemption  of 

personal  estate  :  nor  has  the  Court  ever  said  that  personal  estate 

estate  shall  be  applied  only  to  pay  legacies,  and  not  the  debts ; 

nor  will  making  a  particular  estate  in  land  liable  to  pay  debts 

exonerate  the  personal  estate,  because  it  is  the  natural  fund  for 

(«)  [On  the  primary  liability  of  the  personal  estate  to,  and  also  its  exoneration  from 
the  payment  of  debts  and  legacies,  sec  Roper's  Legacies,  edit.  18*28,  vol.  i.  c.  xii. 
s.  3.  p.  595.] 
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payment  of  debts.  Suppose  a  man  devises  a  real  estate  liable  to 
the  payment  of  debts,  and  subject  to  those  debts  gives  it  over  to 
another,  or  what  remains  after  payment  of  debts,  which  is  all 
one  ;  if  there  are  not  express  words  to  exempt  the  personal 
estate,  it  shall  be  first  applied." 

12.  Where  a  term  of  years  is  created  for  the  purpose  of  rais- 
ing a  fund  to  pay  debts  and  legacies,  yet  this  will  not  exempt  the 
personal  estate  from  being  first  applied  in  payment  of  a  mortgage. 
Cooku.Gwavas,       13.  a  person  demised  lands  to  trustees  for  five  hundred  years, 
i  Bro.  C.C.       upon  trust  for  himself  for  life  ;  after  his  death,  upon  trust,  out  of 
lMer.227.        the  rents  and  profits,  to  pay  his  debts,  legacies,  &c.     It  was 
decreed  that  the  personal  estate  should  be  applied  in  exonera- 
tion of  the  real. 
Lovel  r.  Lan-  14.  It  is  the  same  where  a  provision  is  made,  by  way  of  trust 

2  Vera.  183.       of  the  inheritance  of  lands,  to  pay  debts  ;  the  personal  estate  will 
still  be  liable ;  therefore,  where  lands  were   devised  to  a  person 
for  payment  of  debts,  the  personal  estate  was  directed  to  be  first 
applied  for  that  purpose. 
Lands  devised         15.  Where  the  personal  estate  is  deficient,  the  money  arising 
debts  are  ap-      from  the  sale  of  lands  devised  for  payment  of  debts  will   be 
p  applied  in  satisfaction  of  a  mortgage. 

SuElo  ^*  ^  testator  began  his  will  by  directing  that  his  executor 

2  I'.  Wms.  386.  should  pay  and  discharge  all  his  just  debts,  and  that  he  should 
raise  sufficient  to  pay  the  same.  He  then  devised  his  manor  at 
Godalmin  to  Jane  Styles  and  her  heirs,  at  the  age  of  twenty  one, 
or  marriage  ;  subject,  nevertheless,  to  the  incumbrances  that 
were  or  should  be  upon  it  at  the  time  of  his  decease.  In  the 
mean  time,  and  until  she  should  arrive  at  her  said  age  or  mar- 
riage, the  rents,  issues  and  profits  to  be  paid  by  his  executor  into 
the  hands  of  her  father  or  mother.  He  then  devised  to  his 
brother,  Leonard  Child  and  his  heirs,  the  reversion  of  the  manor 
of  W.,  subject,  nevertheless,  to  the  payment  of  such  of  his  debts 
as  should  remain  unpaid.  All  the  rest  of  his  real  and  personal 
estate,  not  therein  before  specifically  disposed  of,  he  devised  to 
John  St.  Eloy,  his  heirs  and  assigns,  in  trust  to  sell  the  same, 
and  thereout  to  pay  his  debts  and  general  legacies.  In  case 
there  should  be  any  deficiency,  and  that  any  of  his  debts  and 
legacies  should  remain  unpaid,  then  he  charged  the  same  on  the 
reversion  and  inheritance  of  the  manor  of  W.  ;  and  thereby  di- 
rected the  said  Leonard  Child  and  his  heirs  to  pay  off  the  same. 
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It  was  said  that  the  hinds  in  Godalmin,  which  were  mortgaged 
for  500/.  to  one  Hunt,  being  devised  subject  to  the  incumbrances 
thereon,  the  devisee  must  take  them  cum  onere,  and  be  contented 
to  pay  oft"  the  mortgage. 

Sir  J.  Jekyll  said,  the  devise  of  the  estate,  subject  to  the  in- 
cumbrance, was  no  more  than  what  was  implied,  for  the  testator 
could  not  do  it  otherwise.  When  the  testator  devised  other 
lands  to  pay  his  debts,  that  must  be  intended  all  his  debts  ; 
consequently  the  debt  by  mortgage  of  Godalmin  was  part  of 
those  debts,  which  were  to  be  paid  off  out  of  the  money  arising 
by  the  sale  of  the  trust  estate.  This  was  the  stronger  by  the 
testator's  having  appointed  the  rents  and  profits,  during  the  in- 
fancy of  his  god-daughter,  to  be  paid  to  the  infant's  father,  for 
the  sole  use  of  the  infant,  which  was  as  much  as  to  say,  that  they 
should  not  go  or  be  applied  in  discharge  of  the  mortgage ;  and 
although  the  infant  by  her  own  bill  had  submitted  to  pay  off  the 
mortgage,  yet  his  Honour  said  he  must  take  care  of  her,  and  not 
suffer  her  to  be  caught  by  any  mistake  of  her  agent ;  wherefore 
the  infant  was  directed  to  amend  her  bill. 

The  bill  having  been  amended,  and  the  cause  coming  on  to  be 
heard  before  Sir  J.  Jekyll,  he  declared  that  all  the  debts  and 
general  legacies  of  the  testator  were  by  his  will  to  be  paid  out  of 
his  personal  estate,  and  the  real  estates  devised  to  the  defen- 
dants, St.  Eloy  and  Child  ;  and  that  the  mortgage  of  the  defen- 
dant Hunt,  on  the  estate  devised  to  the  plaintiff,  was  to  be  taken 
as  one  of  those  debts.     This  decree  was  affirmed  by  Lord  King. 

17.  A  testator  devised  his  lands  at  II.  to  Richard  May  in  tail,  Bartholomew 
remainder  over.     Those  lands  being  then  in  mortgage  for  1,300/.    lAtk.  487. 
he  devised  other  lands  to  Thomas  May,  subject,  however,  to  the 
payment  of  his  debts,  in  case  his  personal  estate,  and  other 

estates  devised  for  that  purpose,  should  not  prove  sufficient  to 
satisfy  all  his  debts. 

Lord  Hardwicke  decreed  that  the  1,300/.  must  be  paid,  as  the 
debt  of  the  testator,  out  of  the  personal  estate  :  or,  if  that  should 
prove  deficient,  then  out  of  the  real  estate  so  devised. 

18.  Sir  R.  Worsley  being  seised  in  fee  of  several  estates,  sub-  Tweechie  v. 
ject  to  mortgages  which  he  had  made  ;  and  being  also  seised  in  \  i!r,'m<j.  c. 
fee  of  estates  in  the  Isle  of  Wight,  made  his  will,  reciting  him-  24°- 

self  to  be   seised  of  the   estates,   subject  to  incumbrances,  and 
devised  the  mortgaged  estates  in    strict   settlement  ;  and   the 
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And  also  lands 
descended. 


Galton  v. 
Hancock, 

2  Atk.  424. 
Barnewell  r. 
Lord  Cawdor, 

3  Mad.  453. 
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estates  in  the  Isle  of  Wight  to  trustees  for  twenty-one  years,  in 
trust  to  pay  several  annuities;  afterpayment  thereof,  to  pay  all 
his  bond  and  book  debts,  in  case  his  personal  estate  should  not 
be  sufficient  to  pay  the  same,  and  also  all  his  legacies  and  annui- 
ties;  subject  thereto,  and  such  other  payments  as  they  should 
make  to  any  other  person,  by  virtue  of  or  in  pursuance  of  amj 
deed  Oi/  him  alone,  or  togetlier  with  his  son,  executed.  He  directed 
the  trustees  to  account  for  all  the  remainder  of  the  rents  and 
profits  of  the  premises  so  devised  to  them  for  the  said  term  to  his 
cousins  J.  and  It.  Worsley. 

Lord  Thurlow  decreed  that  the  rents  and  profits  of  the  trust 
term  should  be  applied  in  discharge  of  the  mortgages.  He  said 
he  made  his  decree  with  great  reluctance,  from  finding  himself 
obliged  to  charge  the  trust  term  of  twenty-one  years  with  the 
payment  of  the  incumbrances.  Had  the  question  stood  upon 
the  words  bond  and  book  debts  only,  it  might  have  admitted  of 
some  doubt :  but  the  misfortune  was,  that  by  the  subsequent 
clause  Sir  Robert  had  directed  his  trustees  to  pay  all  his  debts, 
annuities,  legacies,  &c. ;  and  a  still  greater  misfortune  was,  that 
he  had  made  his  executors  executors  in  trust,  and  had  made  the 
term  a  joint  fund  with  his  personal  estate. 

19.  Where  an  estate  in  mortgage  is  devised,  and  another 
estate  descends  from  the  testator  to  his  heir,  the  estate  descended 
shall  be  applied  in  payment  of  the  mortgage. 

20.  A  person  being  seised  in  fee  of  some  lands  which  were 
mortgaged  to  A.,  who,  about  a  month  before  the  mortgage  made, 
had  taken  a  bond  for  the  same  debt,  and  having  also  a  lease  for 
three  lives,  devised  the  mortgaged  premises,  and  the  lease,  to  his 
wife,  whom  he  also  made  his  executrix.  After  his  will  made,  he 
purchased  the  reversion  of  the  estate  which  he  held  in  lease, 
whereby  the  devise  became  revoked,  as  to  those  lands;  and 
died  without  any  republication  or  alteration  of  his  will. 

Upon  a  bill  brought  by  the  heir  at  law  for  a  delivery  of  the 
deeds  and  writings,  and  an  account  of  the  mesne  profits  of  the 
estate  descended  to  him,  it  was  insisted  for  the  wife,  who  was 
devisee  of  the  mortgaged  premises,  that  the  personal  estate  being 
deficient,  she  might,  as  hares  Jactus,  throw  the  burthen  upon  that 
part  of  the  real  estate  descended  to  the  heir  at  law,  by  the  mere 
accident  of  her  husband's  purchasing  the  fee  after  the  will  made  ; 
who,  being  ignorant  of  the  operation  of  law,  intended  her  the 
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benefit  of  all  his  real  estate.  That  she  should  therefore  hold  the 
estate  devised  to  her,  free  from  any  charge  ;  and  the  heir  to 
satisfy  the  mortgage  out  of  the  real  assets  descended  to  him  : 
pretending  that  this  was  originally  a  bond  debt,  and  the  mort- 
gage but  a  subsidiary  or  collateral  security. 

Lord  JIardwicke  was  clearly  of  opinion  that  she  had  no  right 
to  be  relieved  against  the  heir ;  that  the  bond  and  mortgage  were 
but  one  security  given  for  one  and  the  same  debt;  and  that 
whether  the  estate  descended  to  the  heir  by  an  omission  of  the 
testator  to  dispose  of  it,  or  from  the  devise  being  void,  or  from 
any  other  accident,  it  was  still  the  same  thing.  He  said  that  all 
the  cases  where  the  lucres  facias  had  the  assistance  of  the  Court 
to  exonerate  his  estate  were  against  the  representatives  of  the 
personal  estate,  thereby  to  put  him  on  an  equal  foot  with  the 
heir  at  law,  but  not  to  give  him  the  preference  as  in  this  case, 
where  the  competition  was  between  one  part  of  the  real  assets 
and  the  other ;  that  this  was  the  first  instance  wherein  the  heir 
was  attempted  to  be  charged  ;  that  the  devisee  must  take  the 
estate  as  it  came  to  her,  charged  by  the  testator ;  and  though, 
where  but  part  of  the  estate  was  devised  away,  and  the  other 
part  descended  to  the  heir  at  law,  the  creditor  might,  upon  his 
bond  and  covenant,  sue  the  heir  at  law  alone,  without  naming 
the  devisee,  yet  that  was  because  the  descent  was  not  entirely 
broke,  as  it  was  where  the  whole  was  devised  away. 

The  cause  was  reheard ;  and  Lord  Hardvvicke,  after  having 
taken  a  year  to  consider  it,  changed  his  opinion  and  gave  the 
following  judgment: — "The   general  question  in   this  case  is,   -Ais-  ReP- 

°  J       ■-  B  ^  '2  Atk.  4.'30. 

whether  the  devisee  be  entitled  to  have  the  mortgage  discharged 
out  of  the  lands  descended  to  the  heir.  And  this  may  be  di- 
vided into  two  questions  :  1.  Whether  from  the  words  of  the  will 
any  intent  can  be  collected  to  throw  this  burthen  particularly  on 
the  heir  or  devisee.  2.  Whether,  upon  the  rules  of  this  Court 
for  marshalling  assets,  the  devisee  has  a  right  to  have  this  debt 
discharged  out  of  the  lands  descended  to  the  heir. 

"As  to  the  first,  it  was  insisted  for  the  defendant,  that  the 
words  of  the  introductory  clause  in  the  will,  whereby  he  directs 
that  all  his  just  debts  be  paid,  are  sufficient  to  charge  the  whole 
estate;  which  would  certainly  hold  in  the  case  of  creditors,  if 
necessary  to  find  a  fund  for  their  payment;  which  hath  often 
been  determined  in  cases  less  strong  than  the  present,  but  are 
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not  sufficient  to  change  the  rule  of  marshalling  assets,  by  trans- 
ferring the  burthen,  as  to  the  several  persons  claiming  the 
testator's  estate  by  devise  or  descent.  On  the  other  hand  it 
was  said,  these  introductory  words  shewed  the  testator  did  not 
mean  to  give  his  wife  his  whole  estate,  real  and  personal,  free 
from  his  debts.  But  it  would  be  strange  to  collect  from  such 
general  words  an  intention  to  charge  a  devisee;  especially  in 
this  case,  where  the  whole  was  given  to  him;  and  that  it  is  by 
accident  only  that  he  takes  less  than  was  intended  him  by  the 
testator. 

"  As  therefore  no  particular  intent  can  be  collected  from  the 
words  of  the  will,  the  next  question  is,  whether,  according  to  the 
rules  of  this  Court  for  marshalling  assets,  the  defendant  be  en- 
titled to  have  the  lands  descended  upon  the  heir,  applied  in 
exoneration  of  her  mortgage,  which  is  a  new  point,  that  has 
never  yet  been  determined.  I  shall  consider  it  in  two  lights  : 
1.  How  it  would  have  stood  between  the  heir  and  devisee,  had 
this  been  a  debt  by  bond  or  covenant,  wherein  the  heir  was 
bound,  without  any  mortgage.  2.  Whether  the  mortgage  makes 
Tit.  38.c.  1.  any  difference  in  the  case.  At  common  law,  before  the  statute 
of  fraudulent  devises,  the  devisee  was  not  liable  to  pay  debts, 
because  the  descent  was  broke ;  nor  did  equity  differ  from  the 
rules  of  law,  in  making  that  assets  here,  which  was  not  so  at  law, 
though  it  had  been  often  attempted  here,  but  could  never  be 
attained ;  therefore  if,  where  the  descent  was  broke  in  part,  the 
heir  was  sued  upon  his  ancestor's  bond,  before  that  statute,  he 
had  no  remedy  against  the  devisee,  not  so  much  as  by  contribu- 
tion. Now,  what  is  the  consequence  of  3  &  4  Wra.  &  Mary, 
c.  14. (a)  As  to  specialty  debts;  considering  the  question  still 
abstractedly  from  the  mortgage ;  the  words  of  it  are  "  that  such 
creditors  shall  have  their  actions  of  debt  against  the  heirs  at  law 
and  such  devisees  jointly."  So  that  the  devisee  is  now  made 
liable  at  law,  and  the  action  must  be  brought  jointly  against  him 
and  the  heir.  But  what  kind  of  judgment  shall  be  given  in  such 
action  ?  This  is  a  new  point  not  settled,  which  I  shall  endeavour 
to  clear,  though  not  quite  material  to  the  determination  of  the 
present  case.     It  was  contended  on  the  part  of  the  defendant, 

(a)  [Repealed  by  stat.  11  Geo.  4.  and  1  Will.  4.  c.  47.,  for  consolidating  and 
amending  the  laws  lor  facilitating  the  payment  of  debts  out  of  real  estates.  (6  July, 
1830.)] 
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that  there  must  be  two  judgments,  one  against  the  heir,  and  an- 
other against  the  devisee,  where  the  heir  has  not  assets  sufficient : 
but  this  seems  to  me  to  be  otherwise;  for  the  action  must  be 
brought  jointly,  even  where  the  whole  estate  is  devised  ;  and  I 
think  the  intent  of  the  statute  was  only  to  provide  relief  for  the 
creditors  at  all  events,  by  preventing  any  collusion  or  contrivance 
between  the  heir  and  devisee  ;  so  that  if  there  be  assets,  whether 
descended  or  devised,  the  creditor  must,  by  this  joint  action,  ne- 
cessarily succeed  against  one  or  the  other.     I  ordered  precedents 
of  judgments  on  this  statute  to  be  searched  for:  but  none  can  be 
found,  because  few  actions  have  been  brought  at  law  upon  this 
statute ;  as  the  parties  may  have  a  more  complete  remedy  here. 
I  can  find  but  three  in  point,  in  none  of  which  there  is  any  judg- 
ment.    One  in  Clift's  Entries,  243,  and  the  other  two  in  Lilly's 
Entries,  145,  529,  in  all  which  the  Court  charges  the  heir  and 
devisee  in  the  debet  and  detinet ;  just  as  where  an  action  was 
before  this  statute  brought  against  two  heirs.     Now  by  the  rules 
of  law  the  judgment  must  follow  the  writ  and  count,  conse- 
quently be  against  both  jointly,  as  in  the  case  of  coparceners, 
where  but  one  judgment  is  given  ;  and  if  one  be  overcharged,  he 
shall  have  contribution  against  the  other,  as  is  laid  down  in  Sir 
W.  Herbert's  case,  3  Co.  13  a.     In  Davye  v.  Pepys,  Plowd.  438, 
there  is  a  precedent  at  large  of  a  judgment  against  an  heir,  by 
which  the  lands  are  to  be  delivered  to  the  creditor,  to  hold  until 
he  has  levied  the  debt.     Now,  if  this  be  so,  the  judgment  cannot 
be  such  as  contended  for  on  the  defendant's  behalf;   for  if  one 
judgment  be  given  against  the  heir,  for  the  creditor  to  hold  the 
lands  until  satisfied  ;  the  debt,   how  great  soever,  may  be  satis- 
fied by  a  long  perception  of  profits  ;  and  there  can  be  no  reason 
for  a  second  judgment  against  the  devisee,  as  there  is  no  time 
from  whence  such  judgment  shall  commence  ;  the  creditor  being 
to  hold  the  lands  recovered  against  the  heir  in  infinitum,  until 
satisfaction.     If,   therefore,    the  judgment  at  law  must  be  joint 
against  both,  how  does  it  stand  in  equity?     There  is  no  printed 
authority  to  determine  this,  only  something  similar  started  by 
the  counsel,  but  not  determined  by  the  Court,   in  Gawler  v. 
Wade,  1  P.  Wins.  99.  as  to  contribution.     But  two  cases  not  in 
print  were  cited    to  prove   that  the  lands  descended   are  first 
liable  ;  Savill  v.  Savill,  before  Lord  King,  and  Lord  Conway's 
case,  before  me;  to  which  I  will  add   a  third,    that  of  Tynt  or 
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Pynt  v.  Raymond,  heard  by  Lord  Talbot,  27  Jan.  1734  :  all 
which  decrees  I  take  to  be  right,  and  that  the  notion  of  contri- 
bution started  by  the  counsel  in  1  P.  Wms.  is  not  well  founded. 
My  reason  for  thinking  those  decrees  right  is,  that  as,  before  the 
statute,  the  devisee  was  not  liable.',  that  it  was  made  in  favour  of 
the  creditor  only,  in  whose  sole  behalf  it  avoids  the  devise,  but 
not  in  that  of  the  heir,  or  any  one  else  ;  so  where  the  descent  is 
not  totally  broken,  but  lands  descend  to  the  heir,  sufficient  for 
payment  of  the  debts,  and  no  person  is  defrauded,  it  would  be 
hard  in  a  court  of  equity  to  make  a  devisee  liable  whom  a  testator 
never  intended  to  charge,  or  to  make  him  contribute  to  the  heir 
for  lands  which  were  not  meant  by  the  testator  to  be  subject  to 
any  part  of  his  debts.  My  opinion  therefore  is,  that  was  this 
only  a  specialty  debt  by  bond  or  covenant,  the  lands  descended 
must  have  been  first  charged. 

"The  remaining  point,  which  indeed  makes  the  difficulty  of 
the  case,  is,  that  there  being  a  mortgage  on  the  devised  lands, 
whether  that  mortgage  shall  be  satisfied  out  of  the  assets  de- 
scended. As  to  this,  it  is  to  be  considered  that  a  debt  bv  mort- 
gage,  where  there  is  a  covenant  and  bond,  is  a  debt  by  specialty, 
which  all  the  assets  are  liable  to  pay.  It  is  true,  the  creditor 
may  pursue  his  remedy  against  which  he  pleases :  but  this  is 
only  for  his  benefit,  and  no  way  concerns  the  question  between 
the  heir  and  devisee.  By  the  old  cases  the  heir  has  a  clear  right 
to  have  the  personal  estate  applied  to  the  discharge  of  a  mortgage 
on  his  estate ;  this  was  in  conformity  to  the  law,  which  gave 
many  privileges  to  the  heir,  as  sitting  in  his  ancestor's  place, 
and  bound  to  do  his  services  to  the  public  ;  and  gave  some  of 
these  privileges  even  in  the  king's  case,  as  by  Magna  Charta, 
c.  8.  where  the  king  grants  that  he  will  not  seize  the  debtor's 
lands,  so  long  as  he  has  chattels  sufficient,  2  Inst.  18,  19.  Nor 
were  lands  originally  liable  to  a  private  persons  debts,  nor  any 
lit.  14.  s.  l.  execution  but  by  fieri  or  levari  facias ;  which  last,  though  it 
mentions  de  terris, yet  it  means  no  more  than  the  corn  and  other 
present  profits  of  the  land  ;  Sir  Wm.  Herbert's  case,  3  Co.  12  a. 
2  Inst.  294.  And  when  lands  were  made  liable  by  Westm.  2. 
c.  18.,  this  could  only  mean  lands  descended,  as  lands  were  not 
devisable  at  common  law.  From  this  it  was  that  courts  of 
equity  stepped  in,  in  favour  r  f  the  heir;  and  as  before  Westm.  2. 
the  ancestor's  personal  estate  was  only  liable   in   his   hands;  so 
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did  they  give  the  heir  the  privilege  of  laying  the  load  upon  the 
personal  estate,  as  the  most  proper  fund  for  discharging  the 
ancestor's  debts.  But  this  was  at  first  personal  to  the  heir ;  and 
it  was  long  before  it  was  extended  to  the  devisee,  or  /tares  foetus. 
For  in  Cornish  v.  Mew,  27  Cha.  2.  1  Chan.  Ca.  271.  it  was 
refused  to  a  devisee  :  but  by  whom,  whether  the  Master  of 
the  Rolls  and  some  judge,  is  uncertain.  For  though  this  was 
in  Lord  Nottingham's  time;  yet  I  do  not  think  it  was  done  by 
him,  because  I  find  by  a  manuscript  of  his,  and  before  that  time, 
in  Mich.  25  Cha.  2.  he  had  determined  otherwise  in  a  case  of 
Mason  v.  Cheney.  Then  it  was  confined  to  a  general  devisee, 
or  lucres  /actus,  upon  the  same  ground  as  in  the  case  of  the  heir, 
such  devisee  standing  in  the  heir's  place  ;  but  was  afterwards 
further  extended  by  the  same  Chancellor,  to  a  particular  devisee, 
in  Popley  v.  Popley,  2  Chan.  Ca.  84.  and  1  Vern.  96.  where  I 
understand  the  words  ordinary  devisee  as  meaning  a  devisee  of 
particular  lands.  The  opinion  of  this  great  man  has  been  fol- 
lowed ever  since ;  and  that  on  another  reason  besides  those 
drawn  from  the  old  law,  which  is  the  testator's  intent  to  give  the 
estate  to  the  devisee,  free  from  any  charge  which  might  in  its 
consequences  frustrate  that  gift.  New  suppose  there  be  simple 
contract  creditors,  and  the  personal  estate  is  applied  towards  pay- 
ment of  specialties;  they  shall  stand  in  the  place  of  the  specialty 
creditors,  for  so  much  as  is  drawn  out  of  the  personal  estate, 
and  receive  satisfaction  out  of  the  lands  descended,  which  is  no 
more  than  the  original  creditors  could  have  done.  The  lands 
descended  are,  therefore  (if  the  personal  assets  be  insufficient) 
the  primary  fund  for  payment  of  debts  ;  and  this  I  say  on  the 
authority  of  those  cases  of  Savill  v.  Savill,  and  Lord  Conway. 

"  It  was  objected  that  the  testator's  intent  is  declared  by  an 
act  of  his  own  in  his  lifetime,  that  of  the  mortgage,  whereby  he 
has  created  a  specific  lien  on  the  lands  devised,  and  declared 
that  they  shall  bear  this  burthen,  and  that  this  was  the  party's 
own  contract.  But  this  contract  was  only  between  him  as 
debtor,  and  his  creditor,  not  between  him  and  his  heir  or 
devisee;  for  with  them  he  never  contracted.  And  it  has  never 
been  admitted  in  a  court  of  equity  that  a  man,  by  making  a 
mortgage,  intends  the  mortgaged  lands  to  be  the  primary  fund 
for  payment  of  the  mortgage  money  ;  if  it  had,  the  Court  would 
never  have  decreed  payment  out   of  the   persona]  estate   in  the 
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first  place.  It  was  said,  indeed,  the  case  is  different  with  respect 
to  the  real  estate,  but  no  authority  was  cited  for  this:  and 
though  the  mortgage  be  a  pledge  and  security  to  the  creditor, 
yet  it  leaves  the  representatives  of  the  mortgagor  where  they 
were,  without  determining  the  question  between  the  heir  and 
the  devisee.  If  a  specialty  creditor  shall  go  first  against  the 
lands  descended,  before  he  affects  those  devised,  which  is  done, 
not  for  the  benefit  of  the  creditor,  but  of  the  devisee  of  the  lands, 
why  shall  not  the  devisee  have  the  same  benefit,  directly  to 
exonerate  his  own  lands,  as  he  has  in  the  other  case  by  circuity  ? 
—  that  is,  Why  shall  he  not  have  the  same  relief  directly  against 
the  heir,  by  throwing  the  charge  upon  him,  as  where  he  throws 
the  simple  contract  creditors  upon  him  for  so  much  of  the  per- 
sonal estate  as  is  exhausted  by  the  specialty  creditors,  in  case  of 
a  deficiency  of  personal  assets  ?  Legatees  are  entitled  to  stand 
in  the  place  of  specialty  creditors :  but  this  is  only  as  to  lands 
descended,  as  was  determined  by  Lord  Macclesfield,  in  Clifton 
v.  Burt,  1  P.  Wms.  678.,  where  he  says  expressly  that  a  devisee 
of  land  is  a  specific  legatee,  and  shall  not  be  broke  in  upon,  or 
made  to  contribute  towards  a  pecuniary  legacy.  Now,  if  by 
this  circuity  of  throwing  the  legatees  upon  the  real  assets,  they 
are  preferred  to  the  heir,  why  shall  not  the  devisee  of  the  land 
be  so  too,  especially  when  it  is  to  comply  with  the  testator's 
intent  ?  There  is  another  reason  for  preferring  the  devisee  in 
this  case,  grounded  upon  the  reason  of  the  common  law,  which 
considers  every  devisee  as  a  purchaser,  and  coming  in  by  pur- 
chase, and  an  heir  shall  have  no  contribution  against  a  pur- 
chaser, whether  for  a  valuable  consideration  or  otherwise. 
Sir  W.  Herbert's  case,  3  Co.  12.  In  the  case  of  Serle  v. 
St.  Eloy,  heard  at  the  Rolls,  and  afterwards  before  Lord  King, 
there  was  a  devise  of  lands,  subject  to  the  incumbrances  thereof 
at  the  time  of  the  testator's  decease  ;  and  held  first  at  the  Rolls, 
and  afterwards  by  Lord  King,  that  the  incumbrances  should  be 
first  charged  on  the  other  lands,  descended  to  the  heir  before 
the  devised  lands. 

"  I  have  now  done  with  the  reasons  and  authorities  that  de- 
termine me  to  think  this  mortgage  shall  be  discharged  out  of 
the  lands  descended  ;  and  shall  proceed  to  take  notice  of  some 
objections  made  on  both  sides.  The  first  is  what  was  said  for 
the  plaintiff,  that  this  would  tend  to  levelling  all  devises  ;  that 
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if  a  man  had  two  estates,  one  mortgaged  for  a  greater,  the  other 
for  a  less  sum,  and  devised  one  to  one  person,  the  other  to 
another,  one  of  the  devisees  would  be  entitled  to  contribution 
against  the  other;  for  which  was  quoted  Carter  v.  Barnardiston, 
1  P.  Wms.  505.  But  I  think  there  could  be  no  reason  for  contri- 
bution in  that  case,  the  intent  being  equal ;  that  as  one  devisee 
should  have  one  part  of  the  land,  the  other  should  have  the  other 
part.  Nor  is  the  case  of  Carters.  Barnardiston  any  authority  to 
what  is  urged  ;  for  the  several  devises  were  not  till  after  an  ex- 
press general  charge  for  the  payment  of  debts.  The  only  other 
objection  I  shall  take  notice  of  was  on  the  part  of  the  defendant, 
which  was  this,  that  if  the  devisee  was  not  to  have  the  lands 
descended  applied  in  discharge  of  his  mortgage,  then  in  case 
the  mortgagor  chose  to  take  his  remedy  against  the  heir,  he 
might  have  his  remedy  over  against  the  devisee,  which  would 
be  absurd,  and  against  the  testator's  intent.  And  I  think  this 
was  rightly  argued ;  for  whatever  remedy  the  creditor  pursues 
does  not  alter  the  right  of  the  parties  ;  but  the  burthen  must  rest 
in  its  proper  place;  and  this  strange  consequence  would  follow, 
that  the  heir  would  take  from  a  devisee  what  was  plainly  and 
manifestly  intended  him  by  the  testator. 

"  I  have,  after  most  mature  deliberation,  altered  my  opinion 
in  this  case,  which  I  am  not  ashamed  to  own,  since  not  to  con- 
fess an  error  is  much  worse  that  to  err.  The  appearance  of  hard- 
ship against  the  heir  struck  me  at  first ;  but  this  hardship  in  a 
particular  instance,  must  not  prevail  upon  the  Court  to  break 
into  its  rule  for  marshalling  assets.  And  though  this  may  be 
called  a  new  case,  not  strictly  within  any  rule,  nor  warranted  by 
any  former  precedent ;  yet  must  we  remember  that  neither  law 
nor  equity  consists  merely  of  cases  and  precedents,  but  of  gene- 
ral rules  and  principles,  by  the  reason  of  which  the  several  cases 
coming  before  courts  of  justice  are  to  be  governed,  without  dis- 
tinction or  exemption  of  any  particular  case,  from  hardships  pe- 
culiar to  it.  But  there  is  one  circumstance  in  the  present  case 
which  frees  my  mind  from  any  uneasiness  on  account  of  hard- 
ship upon  the  heir,  which  is,  that  the  charging  the  lands  de- 
scended to  him  will  bring  things  nearer  to  the  testator's  intent, 
the  whole  being  intended  to  go  to  the  devisee  ;  and  what  has 
come  to  the  heir  is  the  mere  effect  of  chance,  the  accidental  re- 
vocation of  the  will  by  an  act  in  law,  the  purchase  of  the  rever- 
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sion  of  one  estate  after  the  will  made,  and  the  testator's  dying 
without  any  republication  of  it.  I  declare,  therefore,  that  the 
former  decree  must  be  reversed,  and  that  the  devisee  has  a  right 
to  have  the  lands  descended  upon  the  heir  applied  towards  satis- 
faction of  the  mortgage." 

21.  It  is,  however,  in  the  power  of  a  mortgagor,  by  his  will, 
to  exempt  his  personal  estate  from  the  payment  of  money  due 
by  him  upon  mortgage,  by  substituting  his  real  estate  in  its 
stead. 

22.  I.  S.  devised  all  his  manors  to  trustees  and  their  heirs, 
upon  trust,  immediately  out  of  the  rents  and  profits,  or  by  sale 
or  mortgage  of  the  premises,  or  any  part  thereof,  to  raise  and 
levy  money  for  payment  and  satisfaction  of  all  his  just  debts; 
if  there  should  be  a  surplus  of  lands  or  money,  that  to  be  to  his 
sisters  jointly,  and  their  heirs  ;  and  gave  all  his  personal  estate 
to  his  wife,  whom  he  appointed  executrix. 

Lord  Somers  took  notice  that  the  debts  were  more  than  the 
personal  estate  amounted  to;(6)  therefore  the  testator  must  have 
meant  that  his  wife  should  have  it  exempt  from  debts,  or  he 
meant  nothing ;  and  there  was  in  this  case  no  room  to  make  a 
different  construction. 

23.  A  testator  devised  his  real  estate  to  be  sold,  and  the  mo- 
ney to  arise  from  the  sale  to  be  applied  to  pay  mortgages  and 
other  debts,  the  residue  to  be  added  to  his  personal  estate.  It 
was  contended  that  these  words  were  not  sufficient  to  exonerate 
the  personal  estate;  that  in  order  to  be  so,  there  must  be  a 
destination,  as  to  the  estate  to  be  sold,  for  the  mere  purpose  of 
payment  of  debts  ;  here  was  only  a  direction  in  transitu;  for  the 
words  did  not  necessarily  imply  that  the  personalty  was  to 
be  exonerated.  The  trustees  were  not  under  this  devise  bound 
to  sell  the  estate  immediately,  yet  the  debts  must  be  immediately 
paid  ;  that  must  be  out  of  the  personal  estate. 

Lord  Kenyon,  M.  R.  said  he  had  no  doubt  about  the  case : 
the  oeneral  rules  were  very  clear  that  the  personal  estate  was  the 
fund  first  liable  ;  and  that  the  testator  could  not  exonerate  it 
without  substituting  another  fund.     But  there  was  no  magic  in 

(b)  [Modern  authorities  have  determined  that  an  enquiry  into  the  state  of  the  pro- 
perty, with  a  view  to  ascertain  the  testator's  intention,  cannot  be  made,  but  that  the 
intention  must  be  collected  from  the  will  alone.  Amb.  40.  1  Cox,  9.  1  Eden,  39. 
43.     3  Ves.  113.     1  Mer.  220.] 
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words;  no  peculiar  form  of  expression  was  necessary  in  order  to 
exonerate  the  personal  estate.  If  the  intention  of  the  testator 
was  evident  to  exonerate  the  personalty,  it  must  be  exonerated  ; 
here  the  intention  was  beyond  all  doubt.  The  testator  had 
directed  the  residue  to  be  added  to  the  personal  estate  ;  but 
according  to  the  construction  contended  for,  that  would  be 
gone. 

24.  In  a  modern  case  Lord  Thurlow  laid  down  the  following  Ancasterw. 
rules  respecting  this  doctrine: — "  1st,  That  the  personal  estate  c.C.462. 
is  liable,  in  the  first  instance,  to  the  payment  of  debts.     But  in 
exception  to  this,  it  is  agreed,  that  the  testator  may,  if  he  pleases, 

give  his  personal  estate  as  against  his  heir,  or  any  other  repre- 
sentative, clear  of  the  payment  of  his  debts  ;  and  then  it  be- 
comes a  question,  what  is  the  mode  of  expression  to  give  the 
personal  estate,  exempt  from  such  payment ;  when  the  rule  of 
law  is,  that  such  estate  is  first  liable.  Perhaps  it  might  not  have  Bunb.  301. 
been  unwise  to  have  adopted  the  rule  laid  down  in  Fereyes  v. 
Robertson,  that  the  testator  must  use  express  words  for  that 
purpose ;  but  it  is  impossible  to  abide  by  the  opinion  given  in 
that  case,  consistently  with  the  rules  in  other  cases.  The  second 
rule  is,  that  where  there  is  a  declaration  plain,  that  shall  stand 
in  lieu  of  express  words  :  this  rule  has  been  laid  down  so  long, 
and  acted  upon  so  constantly,  that  if  other  judges  were  to  put 
the  construction  of  wills  upon  other  grounds,  how  wise  soever  it 
might  have  been  originally  to  have  done  so,  it  would  be  very 
unwise  to  make  the  administration  of  justice  take  a  course  con-  Bootle  u. 
trary  to  former  rules.     Therefore  if  there  be  a  declaration  plain,   iMer.  193.231. 

or  manifestation  clear,  so  that  it  is  apparent  upon  the  face  of  the  G/eene  '• 

.  Greene, 

•will  that  there  is  such  a  plain  intention,  the  rule  then  is,  not  to  4  :\lad.  148. 

disappoint,  but  to    carry   such    intention   into   execution  ;   V    t 

should   not   such   intention   manifestly  appear,  there  is  not   a 

single    case   which    does   not  take   it    for    granted,   that    the 

personal  estate  is  by   law  the  first   fund  for  the   payment  of  1  Mer.  219.  per 

debts."  Lord  Kk!on' 

25.  A  mortgagor  may  also  bv  specific  gift  of  a  chattel,  in  his  A  specific  gift 

.  "  of  a  chattel  will 

will,  exonerate  it  from  the  payment  or  the  money  due  on  a  mort-  exonerate  it. 

gage;  [for  although  the  natural  fund  for  the  payment  of  debts  is 

the  personal  estate,  and  the  heir  or  devisee  of  the  real  is  in  trene-  ?!,)der  '• 
1  o  \\  ager, 

ral  entitled  to  have  the  personal  estate  applied  in  exoneration  of  2  P.  Will.  329. 
incumbrances  affecting  the  former,  yet  the  [Court  of  Chancery  730. 
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I   P.  Wins  693. 


When  the  per- 
sonal estate  is 
not  liable. 


1.  Where  the 
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another. 

1  Salk.  449. 


Though  there 
be  a  covenant 
to  pay  it. 
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will  not  permit  such  arrangement  to  take  place  when  it  would 
defeat  legatees  of  their  legacies.]  (c) 

26.  A  person  being  seised  of  a  real  estate  in  fee,  which  he  had 
mortgaged  for  500/.,  and  possessed  of  a  leasehold,  devised  the 
former  to  his  eldest  son  in  fee,  and  gave  the  latter  to  his  wife, 
and  died,  leaving  debts  which  would  exhaust  all  his  personal 
estate,  except  the  leasehold  given  to  his  wife.  The  question 
was,  whether  there  being,  as  usual,  a  covenant  to  pay  the  mort- 
gage money,  the  leasehold  premises  devised  to  the  wife  should 
be  liable  to  discharge  the  mortgage. 

Sir  J.  Jekyll,  after  taking  time  to  consider  of  it,  and  being 
attended  with  precedents,  decreed,  that  as  the  testator  had 
charged  the  real  estate  by  this  mortgage,  and  on  the  other  hand 
specifically  bequeathed  the  leasehold  to  his  wife,  the  heir  should 
not  disappoint  her  legacy,  by  laying  the  mortgage  debt  upon  it, 
as  he  might  have  done,  had  it  not  been  specifically  devised  ; 
and  although  the  mortgaged  premises  were  also  specifically 
given  to  the  heir,  yet  he  to  whom  they  were  thus  devised  must 
take  them  cum  onere,  as  probably  they  were  intended. 

27.  The  rule  that  the  personal  estate  shall  be  first  applied  in 
payment  of  mortgages  is  founded  on  the  principle  that  the 
debt  was  originally  a  personal  one,  and  the  charge  on  the  real 
estate  merely  a  collateral  security  ;  but  where  this  principle  fails, 
the  rule  does  not  apply. 

28.  Thus  where  the  mortgage  debt  was  contracted  by  one 
person,  and  the  lands  so  mortgaged  descend  to  another,  his 
personal  estate  will  not  be  liable  to  the  payment  of  the  money. 

29.  Thus  it  is  laid  down  by  the  Court  of  Chancery  in  the  case 
of  Cope  v.  Cope,  that  if  a  grandfather  mortgages  his  estate,  and 
covenants  to  pay  the  mortgage  money  ;  and  the  land  descends 
to  his  son,  who  dies  without  paying  off  the  mortgage,  leaving  a 
personal  estate  and  a  son  ;  the  intermediate  son's  personal  estate 
shall  not  be  applied  in  payment  of  the  mortgage  ;  for  the  debt 
was  not  contracted  by  him,  and  so  his  personal  estate  derived  no 
advantage  from  it. 

30.  A  covenant  to  pay  the  money  due  on  a  mortgage,  created 
by  another  person,  will  not  make  the  personal  estate  of  the  cove- 
nantor liable  in  the  first  instance  to  the  payment  of  it ;  such  a  co- 

(c)  [Upon  the  doctrine  of  marshalling  of  assets  in  favour  of  legatees,  see  1  Hop. 
Leg.  806—846.  Ed.  1828.] 
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venant  being  only  considered  in  equity  as  an  additional  security, 
which  does  not  alter  the.  nature  of  the  debt. 

31.  Sir  E.  Bagot  married  the  daughter  and  heir  of  Sir  Thomas    Bagot  v. 
Wagstaff;  and  for  raising  part  of  her  portion,  Sir  T.  Wagstaff  i  p8.  wins.  347. 
mortgaged  part  of  his  estate  for  3,500/.,  and  died,  leaving  Lady 

Bagot  his  daughter  and  heir.  The  mortgagee  wanting  his  money, 
Sir  Edward  joined  in  an  assignment  of  the  mortgage,  and  cove- 
nanted that  he  or  his  wife  would  pay  the  money  ;  in  conse- 
quence of  which  a  question  arose,  whether,  by  reason  of  this 
covenant,  Sir  Edward's  personal  estate  should  be  liable  to  pay 
the  same. 

Lord  Cowper  declared,  that    this  covenant  by  Sir  Edward   Donisthorpe 
did  not  oblige  his  personal  estate  to  go  in  ease  of  the  mortgaged  2" Eden  162. 
premises  ;    for  as  much  as  the  debt  being  originally  Sir  Thomas 
Wagstaft's,    and    continuing   to   be   so,    the    covenant,    upon 
transferring  the  mortgage,  was  an  additional  security  for   the 
satisfaction  only  of  the  lender,  and  not  intended  to  alter  the  debt. 

32.  George  Evelyn    the   father,    in    pursuance   of  a  power,  Evelyn  v. 
mortgaged  an  estate  whereof  he  was  tenant  for  life  with  re-  wms"^.  ' 
mainder  to  his  first  and  other  sons,  for  raising   1500/. 

Upon  an  assignment  of  this  mortgage  George  Evelyn  the  son 
covenanted  to  pay  the  mortgage  money.  At  his  death  it  became 
a  question  whether  his  personal  estate  should  be  applied  in 
payment  of  the  mortgage  made  by  his  father,  as  he  had  cove- 
nanted to  pay  it. 

Lord  King,  assisted  by  Lord  C.  J.  Raymond  and  the  Master 
of  the  Rolls,  was  of  opinion,  that  the  personal  estate  of  the  son 
should  not  be  applied  to  pay  off  the  mortgage  made  by  the 
father ;  forasmuch  as  the  charge  was  made  by  George 
Evelyn  the  father,  in  pursuance  of  his  power.  That  this  being 
the  original  debt  of  George  Evelyn  the  father,  though  his  personal 
estate,  if  any  such  were  to  be  found,  would  be  liable  thereto,  yet 
the  son's  personal  estate  ought  not  to  be  charged  with  the  fa- 
ther's debt :  and  notwithstanding  that  the  son  did  afterwards, 
on  the  assignment  of  the  mortgage,  covenant  to  pay  the  mort- 
gage money,  yet  since  the  land  was  the  original  debtor,  the 
covenant  from  the  son  should  be  considered  only  as  a  surety  for 
the  land. 

33.  George  Delaval,  in   1722,  mortgaged  lands  to  W.  C.  to  Shaftov. 
secure  the  repayment  of  5000/.  with  interest  at  5  per  cent.,  and  Wms.664."n. 


10 


Or  a  charge  on 
the  real  estate. 


Lawson  v. 
Hudson, 
lBro.C.C.  58. 
3  Bro.  Pari. 

Ca.  424. 
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by  his  will,  made  in  1723,  he  devised  the  lands  to  his  nephew, 
G.  Shafto,  in  tail  male,  remainder  to  the  plaintiff  in  tail  male, 
remainder  over ;  and  died  soon  after.  In  1725,  G.  Shaf'to  suf- 
fered a  recovery  to  the  use  of  himself  in  fee.  The  mortgagee 
calling  for  his  money,  W.  Gibbons  agreed  to  advance  the  5000/. 
at  4  per  rait.,  on  an  assignment  of  the  mortgage;  which  was  ac- 
cordingly assigned  to  him,  with  a  proviso  for  a  redemption,  on 
payment  of  the  principal  and  interest  at  4  per  cent.  And  G. 
Shafto  covenanted  for  himself,  his  heirs,  executors,  and  admi- 
nistrators, to  pay  Gibbons  the  said  principal  and  interest.  In 
1779,  Shafto  agreed  to  raise  the  interest  to  5  per  cent. ;  and 
by  deed  covenanted  with  the  mortgagees,  that  the  estate  should 
remain  as  security  for  the  5000/.  with  interest  at  5  per  cent.;  and 
that  he,  his  executors,  &c.  would  pay  such  interest  for  the  same. 
In  January,  1782,  G.  Shafto  died,  the  interest  on  the  mortgage 
being  then  in  arrear  for  about  ten  months. 

The  bill  was  brought,  among  other  things,  to  have  the  5000/. 
and  interest  paid  out  of  the  personal  estate  of  G.  Shafto,  or  at 
least  the  arrear  of  interest  due  at  his  death,  and  the  additional 
1  percent,  charged  by  the  deed  of  1779.  But  Lord  Thurlow 
was  clearly  of  opinion,  that  the  personal  estate  ought  not  to  dis- 
charge the  mortgage,  the  land  being  the  primary  fund.  He 
also  thought  that  the  interest  must  follow  the  nature  of  the 
principal ;  and  that  the  contract  for  the  additional  interest, 
turning  upon  the  same  subject,  must  be  in  the  nature  of  a  real 
charge. 

34.  Although  a  person  should  charge  his  real  and  personal 
estate  with  the  payment  of  his  debts ;  yet  this  will  not  render 
his  personal  estate  liable  to  the  payment  of  a  mortgage  created 
by  another. 

35.  H.  Lawson  being  seised  in  fee  by  descent  of  an  estate  at 
Cramlington,  in  the  county  of  Northumberland,  and  of  other 
estates  both  freehold  and  copyhold,  devised  his  estate  at  Cram- 
lington, which  was  subject  to  a  mortgage  contracted  by  an  an- 
cestor, and  also  another  estate,  to  be  sold  ;  charged  the  same, 
and  also  all  his  personal  estate,  with  the  payment  of  his  debts; 
and  devised  the  residue  of  his  real  estate  in  trust  for  his  brother, 
in  strict  settlement. 

The  question  was,  whether  the  personal  estate  of  H.  Lawson, 
the  testator,  was  liable  to  the  payment  of  this  mortgage ;  and 
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it  was  decreed  by  Lord  Thurlovv  that  the  personal  estate  was 
not  liable. 

On  an  appeal  to  the  House  of  Lords,  it  was  contended  for  the 
appellants — 1.  That  although  a  devisee  of  a  real  estate  has  »e- 
nerally  no  right  to  call  upon  the  personal  estate  of  the  testator  to 
disincurnber  the  real  estate  devised,  of  any  debts,  not  of  his  own 
contracting-  •  yet  where  there  were  words  in  the  will  which 
shewed  the  testator's  intention  that  his  personal  estate  should 
be  applied,  a  court  of  equity  would  decree  such  application. 
2.  That  in  this  case  the  testator's  intention  was  clear,  that  this 
debt,  as  well  as  his  own  debt,  should  be  discharged  out  of  the 
fund  he  had  provided,  for  the  purpose  of  carrying  the  whole  real 
estate,  or  what  should  remain  of  it,  in  the  course  of  succession 
which  he  had  prescribed. 

On  the  other  side,  it  was  said — 1.  That  by  the  established 
rules  of  equity  the  personal  estate  of  the  testator,  whose  will 
does  not  require  such  an  application  of  it,  is  not  to  be  applied 
in  favour  of  those  who  claim  his  real  estate,  for  the  purpose  of 
exonerating  it  from  debts  not  originally  contracted  by  such 
testator.  Courts  of  equity  distinguish  between  the  debts  of  a 
testator  and  the  debts  of  his  estate.  If  the  testator  had  received 
the  money  for  which  his  real  estate  was  pledged,  his  personal 
estate  having  received  the  benefit  of  the  charge  made  upon  the  real 
estate,  would  in  equity  be  liable  to  disincurnber  the  real  estate:  but 
if  the  testator's  ancestor  created  the  charge,  the  testator's  personal 
estate  not  having  received  any  augmentation,  at  the  expense  of 
the  real  estate,  could  not  in  such  a  case  be  considered  as  a  debtor 
to  it;  and  this  held  equally  whether  the  testator  was  seised  in 
fee  simple,  or  for  a  less  estate,  in  the  lands  charged,  This  was 
the  true  principle  of  all  the  cases  determined  on  the  subject. 
The  circumstance  of  the  testator's  having  been  personally  liable 
was  often  mentioned,  as  the  ground  of  decisions  which  have 
directed  the  application  of  personal  estate  in  exoneration  of  real : 
but  there  were  many  cases  in  which  courts  of  equity  had  refused 
to  direct  personal  estate  to  be  so  applied,  though  the  testator 
had  entered  into  covenants,  or  other  personal  engagements,  to  pay 
the  debt  for  which  the  real  estate  had  been  pledged  by  his  an- 
cestors, or  those  through  whom  he  claimed.  Each  of  these 
principles,  however,   would  exempt  the    personal   estate  of  II. 
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Lavvson  from  being  applied  towards  discharging  this  mortgage 
upon  the  Cramlington  estate,  which  was  contracted  by  his  father 
unless   the  will  of  II.   Lawson  required  it  to  be  so  applied. 

2dly,  There  was  no  express  mention  made  of  the  debt  in  H 
Lawson's  will,  nor  any  clause  that  afforded  a  proof  that  he  con- 
sidered it  as  his  debt.  The  testator  created  a  fund  for  the  pay- 
ment of  his  debts,  legacies,  and  funeral  expenses :  but  to  apply 
that  fund,  or  any  part  of  it,  in  discharge  of  the  mortgage  debt, 
would  be  to  dispose  of  it  for  the  payment  of  a  debt  which  cer- 
tainly was  not  his  debt,  in  contemplation  of  law.  The  decree 
was  alHrmcd. 

36.  Where  a  person  only  purchases  an  equity  of  redemption, 
his  personal  estate  will  not  be  applied  towards  payment  of 
the  mortgage  money ;  because  it  was  not  benefited  by  the 
loan. 

37.  Thus  it  is  laid  down  by  counsel  in  the  year  1681,  as  a 
doctrine  fully  established  in  Chancery,  that  where  a  person  pur- 
chases an  equity  of  redemption,  in  that  case,  although  he  pur- 
chases the  land,  subject  to  the  debt  due  on  the  mortgage,  and 
must  hold  the  lands  subject  to  such  debt,  yet  that  debt  could 
never  charge  his  person,  nor  did  it  in  any  sort  become  his  own 
proper  debt. 

38.  John  Aynesley  purchased  an  estate  from  William  Aynesley 
which  was  subject  to  a  mortgage  for  2,000/.  Not  having  paid 
it  off,  he  devised  the  lands,  together  with  other  real  estates,  but 
subject  nevertheless  to  the  payment  of  all  his  debts,  to  his  son,  in 
strict  settlement. 

The  question  was,  whether  the  personal  estate  of  John  Aynes- 
ley should  be  applied  in  discharge  of  this  mortgage. 

Lord  Thurlow  said,  this  case  was  exactly  the  same  with  that 
of  Rochfort  v.  Belvedere,  5  Brown's  Pari.  Ca.  299.  where  the 
House  of  Lords  decreed  that  the  personal  estate  was  liable  to 
the  payment  of  the  mortgage  :  but,  notwithstanding,  he  said  he 
was  of  a  different  opinion.  The  personal  estate  never  was  liable, 
nor  was  the  party  ever  liable,  to  an  action  for  recovery  of  the 
money ;  and  therefore  it  ought  not  to  be  applied  in  payment  of 
the  mortgage. 

39.  A  covenant  from  the  purchaser  of  an  equity  of  redemption 
for  payment  of  the  mortgage  money  will  not  make  his  personal 
estate  liable  in  the  first  instance  to  the  payment  of  it. 
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40.  Mr.  Leigh,  the  testator,  had  purchased  several  estates  Forrester «. 
subject  to  mortgages  ;  with  regard  to  one  of  which,  he  entered  jj^WnuTW*. 
into  a  covenant  for  payment  of  the  mortgage  money,  for  the  pur- 
pose of  indemnifying  a  trustee  ;  and  as  to  another,  which  was  a 

part  only  of  an  estate,  subject  to  a  mortgage,  upon  splitting  the 
incumbrance,  both  parties  covenanted  to  pay  their  respective 
shares,  and  to  indemnify  each  other. 

Lord  Hardwicke  thought  these  covenants  would  not  have  the 
effect  of  making  the  mortgages  personal  debts  of  the  testator,  they 
having  been  entered  into  for  particular  purposes  ;  and  declared 
his  opinion  accordingly  in  the  decree. 

41.  But  where  it  appears  to  have  been  the  intention  of  the  Unless  the  pur- 
purchaser  of  an  equity  of  redemption  to  make  the  debt  his  own,  JheSbthUown. 
there  his  personal   estate  will  be  applied   in  payment  of  the 

money  due  upon  it. 

42.  A  person  agreed  to  purchase  an  estate  which  was  in  Parsons  v. 
mortgage  for  90/.,  of  which  he  covenanted  to  pay  86/.  to  the  Amkm. 
mortgagee,  and  4/.  to  the  owner  of  the  estate.     The  purchaser 

died  ;  and  the  question  was,  whether  the  heir  at  law  was  en- 
titled to  have  the  money  paid  out  of  the  personal  estate  of  the 
purchaser. 

Lord  Hardwicke  was  of  opinion  that  he  was.  —  1st,  It  was 
an  express  contract  to  pay,  and  the  representative  of  the  mort- 
gagor might  maintain  an  action  for  the  money  ;  and  so  might 
the  mortgagee  oblige  the  mortgagor  to  let  him  make  use  of 
his  name  to  recover  the  money.  This  was  as  strong  a  case  as 
could  well  come  before  the  Court. 

2dly,  It  being    agreed    to   be  part  of  the   purchase  money,   Waring  1. 
the  heir  would,  if  there  was  nothing  more  in  the  case,  be  en-  330."''  7  Us' 
titled  to  have  the  money  paid   out  of  the   personal  estate,  as  E«of  Oxford 

l  'v.  lxodney, 

where  one  articles  to  purchase  an  estate,  and  dies  before  the  14  Yes.  417. 
purchase  is  completed. 

43.  Where  a  wife  joins  her  husband  in  a  mortgage  of  her  Mortgages  bj 
own  estate,  and  the  money  is  applied  for  the  husband's  benefit,  K^  *** 
the  personal  estate  of  the  husband  will  be  first  applied  in  pay- 
ment of  the  mortgage. 

44.  Lord  Huntingdon    and  his  first  wife  joined  in  a  mort-  Huntingdon*, 
gage   for    a  term    of  years  of   her    estate  for  4,500/.,  by  the  fJiSSjra. 
execution  of  a  power  of  appointment,  to  pay  for  a  place  of  cap-  2  Bro.  Pail, 
tain  of  the  band  of  pensioners,  for  Lord  Huntingdon,  who  pro- 
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mised  to  repay  the  money  out  of  the  profits  of  the  place,  or 
otherwise.  The  mortgagee,  together  with  the  earl  and  countess, 
assigned  the  mortgage,  subject  to  a  proviso,  that  if  the  earl  or 
countess,  or  either  of  them,  should  pay  the  money  and  interest, 
the  term  should  cease. 

The  earl  afterwards  paid  off  the  mortgage,  and  procured  the 
term  to  be  assigned  to  a  trustee  for  himself. 

The  countess  died  ;  and  the  earl  having  married  again,  made 
his  will,  and  devised  the  mortgage,  with  all  other  his  personal 
estate,  to  his  executors,  in  trust  for  his  children  by  his  second 
wife.  The  son  of  the  first  wife,  who  became  Lord  Huntingdon 
upon  the  death  of  his  father,  filed  his  bill  to  have  the  term 
assigned  to  attend  the  inheritance,  which  had  descended  to  him 
from  his  mother. 

Lord  Keeper  Wright  declared   he  could  not  decree  for  the 
plaintiff,  but  upon  the  usual  terms  of  redemption,  on  payment  of 
principal,  interest,  and  costs,  and  discounting  profits. 
Anno  1702.  The    plaintiff  appealed  to  the  House  of  Lords,  insisting  that 

he  was  in  effect  decreed  to  pay  the  mortgage  debt,  which  was 
wholly  a  debt  of  the  late  earl,  created  to  serve  his  particular 
occasions,  and  never  was  in  any  shape  the  debt  of  the  late  coun- 
tess, nor  did  any  part  of  the  money  come  to  her  use.  Besides 
the  earl  covenanted,  in  the  mortgage  deed,  to  pay  and  satisfy  the 
mortgage  money  and  interest ;  and  this  covenant  being  in  fact 
performed,  the  term  ought  not  any  longer  to  have  been  kept  on 
foot,  unless  to  attend  and  protect  the  inheritance,  but  not  to 
charge  it.  That  the  appellant's  mother  being,  at  the  time  of 
making  this  mortgage,  tenant  for  life,  with  remainder  to  the 
appellant  in  tail,  and  the  premises  being  her  own  inheritance, 
the  same  ought  not  to  be  charged  farther  or  otherwise  than  she 
agreed  and  consented  ;  and  it  could  not  be  imagined  that  she 
agreed  to  charge  her  land  any  otherwise,  than  to  stand  as  a 
security  for  the  money  which  her  husband  had  occasion  for,  and 
was  thereby  enabled  to  borrow,  and  to  be  exonerated,  when  he, 
the  principal  debtor,  should  pay  off  the  debt.  But  she  never 
meant  to  make  any  absolute  gift  of  so  much  money  to  her  hus- 
band, or  that  her  estate  should  stand  mortgaged  to  him,  or  any 
in  trust  for  him,  for  that  or  any  other  sum.  That  it  appeared 
by  proof  in  the  cause,  that  the  earl,  in  order  to  gain  the 
countess's  consent  to  the  mortgage,  had  promised  that  he  would 
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pay  off  the  money,  and  discharge  the  land  ;  but  if  the  earl  had 
made  no  such  promise,  yet  he  ought  not,  in  conscience  to  be 
deemed  a  mortgagee  or  incumbrancer  upon  the  estate,  for  having 
discharged  his  own  debt,  which  he  alone  was  liable  to  pay,  and 
to  be  sued  for  by  virtue  of  his  covenant:  and  it  was  not  agree- 
able either  to  reason  or  experience,  that  a  principal  debtor, 
merely  by  paying  the  debt  he  owes,  should  become  a  creditor, 
and  charge  his  own  surety  with  the  payment  of  the  debt,  by 
any  means  or  contrivance  whatever. 

On  the  other  side  it  was  contended  that  the  late  earl  was  no 
way  compellable  to  discharge  the  land  of  this  debt;  nor  did  the 
countess,  when  she  agreed  to  mortgage  the  premises  for  raising 
the  4,500/.,  desire  or  insist  on  any  covenant  or  agreement  for 
that  purpose  ;  but,  on  the  contrary,  by  the  assignment  of  the 
mortgage,  it  was  expressly  agreed  that  on  payment  of  the 
4,500/.,  the  term  should  be  assigned  to  the  earl  and  countess 
or  as  they  or  either  of  them  should  direct.  That  the  earl  was 
so  far  from  intending  to  exonerate  the  land,  by  his  paying  off 
the  mortgage  money,  that  he  not  only  took  care  to  have  the 
mortgage  assigned  and  kept  on  foot;  but  also  considering  him- 
self as  a  creditor  for  the  money  so  advanced,  he  constantly,  after 
the  death  of  the  countess,  kept  regular  and  exact  accounts  of 
his  receipts  and  payments  relating  to  the  mortgaged  premises. 
That  it  was  certainly  as  lawful  for  the  earl  to  lay  down  the 
money,  and  take  an  assignment  of  the  mortgage,  as  it  would 
have  been  for  any  other  person  to  have  done ;  and  there- 
fore it  was  but  reasonable  that  he  should  have  the  like  benefit 
thereof,  to  reimburse  what  he  paid  for  such  assignment,  as 
a  stranger  might  have  had  :  and  since  the  earl  had  thought  fit 
to  leave  the  money  due  on  this  mortgage,  as  a  provision  for 
his  six  younger  children,  who  had  very  slender  fortunes,  and  a 
narrow  subsistence,  it  was  hoped  that  there  would  appear  no 
ground  or  reason  to  reverse  or  alter  the  decree. 

It  was  ordered  and  adjudged,-  that  so  much  of  the  decree  as 
was  complained  of  should  be  reversed ;  and  that  the  premises  in 
question  should  be  discharged  from  the  demands  of  the  respond- 
ents, and  the  term  assigned,  as  the  appellant  should  direct. 

45.  Mr.  Alexander  and  his  wife,  who  was  the  daughter  and   Po 
heir  of  one  Dayly,  made  a  mortgage  of  the  wife's  estate.     The 
husband    covenanted    to  pay   the   money:    but    the  equity  of 

VOL.    11.  L 
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redemption  was  reserved  to  them  and  their  heirs.  Mr.  Alex- 
ander, the  husband,  died  ;  and  made  the  defendant  his  executor, 
the  wife  surviving'.     After  a  decree  to  account, 

The  question  was  upon  exceptions  to  the  Master's  report, 
whether  the  mortgage  money  should  stand  charged  upon  the  land, 
or  the  land  be  exonerated  out  of  the  husband's  personal  estate. 
Per  Cur. — The  husband  having  had  the  money,  is  in  equity  the 
debtor,  and  the  land  is  to  be  considered  but  as  an  additional  secu- 
rity ;  and  so  decreed  it,  according  to  the  judgment  in  the  House 
of  Peers,  in  the  case  of  Lord  and  Lady  Huntingdon. 

Tate  r.  Austin,         4^  rp|le  Wlfe  j0j11C(i  vvith  ]lcr  husband  in  a  fine   to  raise  400/. 

2  Vern.  689  •' 

1  p.  Wms.264.  out  of  her  own  estate,  for  the  use  of  her  husband,  to  equip  him 

as  an  officer  in  the  army. 

The  question  was,  whether  the  husband's  personal  estate 
should  be  applied  to  exonerate  the  mortgage. 

Per  Cur. — The  wife  subjected  her  estate  to  supply  the  wants 
of  her  husband.     It  must  betaken  to   be  a  debt  due  from  the 
husband ;  and  to  be  paid  out  of  his  personal  estate,  if  he  be  able : 
but  all  other  debts  should  be  first  paid. 
2Atk.384.  47.  Lord  Hardvvicke  has  said — "Suppose  a  husband  has   a 

1  Ves.  S.  252.'  mortgage  upon  his  estate,  and  a  wife  joins  with  him  in  charging 
her  own;  if  she  survives  him,  though  her  estate  is  liable  to  the 
mortgagee,  yet  in  this  court,  her  estate  shall  be  looked  upon 
only  as  a  pledge  ;  and  she  is  entitled  to  stand  in  the  place  of 
the  mortgagee,  and  to  be  satisfied  out  of  her  husband's  estate." 

48.  [But  where  the  charge  on  the  wife's  estate  is  not  the  debt 
of  the  husband,  her  claim  to  exoneration  fails. 

Bagot  w.  Thus    where  the  estate  descended   to  the  wife  subject  to  a 

1  if.  Will.  347.  mortgage,  and  the  mortgage  was  assigned,  the  husband  cove- 

nanting in  the  assignment  to  pay  the  mortgage  money.  It  was 
decided  that  the  debt,  not  being  the  husband's,  his  personal 
assets  should  not  exonerate  the  wife's  estate  ;  the  husband's 
covenant  was  only  considered  an  additional  security.] 

49.  So  also  where  money  is  borrowed  on  the  wife's  estate,  partly 
to  pay  her  debts,  and  partly  for  the  husband's  use,  the  husband  will 
not  be  required  to  indemnify  his  wife's  estate  against  any  part  of  it. 

Lewis  v.  50.  On  a  bill  to  have  a  sum  of  1,100/.   paid  by  the  defendant, 

JLa^o'  £  as  having  been  borrowed  by  him  on  the  security  of  his  late  wife's 

150.  S.  C  °  J  J 

2  P.  Will.  664.    estate,  Lord  Hardwicke  said,  the  general  rule  was,  that  where 

the  husband  borrowed  a  sum  of  money  for  his  own  use,  and  the 
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wife  joined  in  a  mortgage  of  her  jointnre  for  repayment  of  it, 
her  estate  should  be  a  creditor  on  the  husband  for  that  sum. 
So  it  was  where  there  was  no  settlement,  and  the  wife  mortgaged 
her  estate  of  inheritance  to  raise  money  for  the  husband.  But 
there  was  no  instance  where,  at  the  time  of  such  mortgage  or 
security  made,  if  at  the  same  time  a  settlement  was  made  either 
before  or  after  marriage,  that  the  husband  was  considered  as 
answerable  to  the  wife's  estate,  for  the  money  borrowed  ;  that 
was  an  exception  out  of  the  general  rule  ;  otherwise  it  would  be 
very  inconvenient  to  men  that  were  going  to  be  married,  and 
nine  times  in  ten  contrary  to  the  intention  of  the  parties.  Be- 
sides, in  this  case,  the  greatest  part  of  the  money  borrowed 
was  to  pay  off  a  debt  due  from  the  wife  dum  sola;  and  it  was 
against  equity  to  say  that  the  husband  ought  to  indemnify  the 
wife's  estate  against  that  debt.  The  husband,  it  was  said,  was 
liable  to  the  wife's  debts,  contracted  before  marriage ;  and  so  he 
was  :  but  if  he  was  not  sued  in  her  lifetime,  he  was  not  liable 
even  at  law,  unless  she  had  a  separate  allowance,  and  left  any 
thing  behind  her,  which  he  possessed  as  her  executor. 

It  was  said,  part  of  this  money  was  paid  to  the  husband  and 
wife,  not.  in  order  to  discharge  the  wife's  debts,  but  to  the  hus- 
band's use  ;  that  payment  to  the  husband  and  wife  was  pay- 
ment to  the  husband.     The   Court  would  not  however  set  up 
two  presumptions,  but  adhere  to  one  only.     As  the  greater  part 
was  manifestly  not  intended   to  be  accounted  for  by  the  hus- 
band, to  the  wife's  estate,  so  he  should  take  it  that  the  rest  was 
not.     It  was   said  the  husband   gave  bond  for  payment  of  the 
money,  and  performance  of  covenants  ;  that  the  creditors  might 
have  sued   him  on  this  bond,   and  then  he  must  have  come  as 
plaintiff  into  the  Court  of  Chancery,  to  be  repaid  out  of  the  wife's 
estate,  which  the  Court  would  not  have  done ;  and  there  was  no   See  Kinnoul 
more  reason  for  it  then  ;  and  he  was  of  opinion  the  Court  would    fves.Jun.186. 
have  relieved  him.   Therefore  decreed  the  defendant  only  to  keep   Jj1^  ^°y-';t-, 
down  the  interest  for  life,  &c.  c-  4- s- 2« 

51.  If  however  it  appear  not  to  have  been  the  intention  of  the 
wife  to  stand  as  a  creditor  for  the  mortgage  money,  the  hus- 
band's personal  estate  will  not  be  liable. 

52.  A  bill  was  filed  by  the  widow  of  William  Clinton,  to  have  Clinton  v. 
her  estate  exonerated,  by  the  estate  of  her  husband,  from  a  mort-  3  Bro.C.  C. 
gage  made  by  the  husband  and  plaintiff,  for  which  he  received  201, 

l  2 
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the  money.  The  facts  were,  that  in  174(3  the  plaintiff  intermar- 
ried with  William  Clinton,  who  was  then  in  indifferent  circum- 
Btances,  and  received  from  her  father  a  proper  fortune.  In  1762, 
she  became  entitled  to  some  real  estates;  and,  in  order  to  raise 
money  for  her  husband,  she  joined  with  him  in  a  mortgage  of 
those  estates.  After  the  death  of  Clinton,  the  plaintiff  filed  her 
bill  to  have  her  estates  exonerated,  to  which  the  devisee  of  the 
personal  estate  and  executor  of  her  husband  put  in  an  answer, 
in  which  they  contested  the  plaintiff's  right  on  the  ground  that 
it  was  a  voluntary  gift,  by  the  plaintiff  to  her  husband,  in  order 
to  enable  him  to  complete  a  purchase  which  had  been  made  at 
her  request;  and  that  upon  settling  some  accounts,  the  matter 
respecting  the  mortgage  had  been  fully  entered  into,  on  which 
occasion  the  plaintiff  admitted  she  had  been  advised  to  claim  the 
mortoage  money,  but  had  relinquished  that  idea,  and  did  not 
desire  it,  and  promised  to  discharge  the  same,  and  accept  the 
provision  made  for  her  by  her  husband's  will. 

Lord  Thurlow  admitted  parol  evidence  of  the  wife's  having 

relinquished  this  demand  against  her  husband  ;  and  dismissed 

her  bill. 

Effect  upon  the        53.  Where  lands  are  in  settlement,  and  the  husband  and  wife 

where  the  equity  join  in  a  mortgage  of  them,  if  the  deed  creating  the  security  is 

notTeseimUo'8   n0  more>  in  effect>  than  a  simPle  charge  on  the  lands,  and  does 

,iei-  not  alter  the  limitations  farther  than  is  necessary  to  create  the 

Jackson  v.  .     .      .  ,  ,        . 

fanes,  l  Bligh     charge,  the  right  of  redemption,  although  it  be  reserved  by  the 

aiUh^autho-      deed  to  the  husband  and  wife,  or  either  of  them,  their  or  either 
rities  on  this        0f  their  heirs,   belongs  only  to  those  who  are  entitled  under  the 

point  are  re-  J 

ibrredto.  settlement,   and  not  to  the  heirs  of  the  husband,  if  he  survives 

Ruscombe  v.  _  ,  ,  .  „  ,      .        .  , 

Hare,  6 Dow.  1.   the  wile.     But  where  the  wife  s  lands,  on    her  marriage,  were 

Husi,!Tw,r(>  limited  (o  the  use  of  the  husband  and  wife  successively  for  life, 
VoU.c.4.s.3.  remainder  to  their  issue,  with  the  reversion  to  the  wife  and  her 
heirs,  and  the  deed  contained  a  power  of  revocation  and  new 
appointment,  and  the  husband  and  wife  made  a  mortgage  for  a 
term  of  years,  and  afterwards  executed  a  deed  of  farther  charge, 
and  levied  a  fine,  and  thereby  limited  the  lands,  subject  to  the 
term  to  themselves  for  life,  with  remainder  to  the  heirs  of  their 
bodies,  and  for  default  of  such  issue  to  the  right  heirs  of  the  sur- 
vivor, it  was  held  that,  as  there  was,  on  the  face  of  the  deed,  a 
clear  manifestation  of  an  intention  to  effect  a  change  of  the 
beneficial  interest,  the  husband  and  his  heirs,  (the  wife  being 
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dead,  and  there  being  no  issue,)    was  entitled  to  the  equity  of 
redemption. 

54.  Where  an  estate  in  mortgage  was  vested  in  a  person  for  Contribution 

life,  with  remainder  to  another  in  tee,  tin;  rule  formerly  was,  that   for  life  and  re- 

the  tenant  for  life  should  pay  one-third,  and  the  remainder-man    "''""l!'r-" 

i     J  Ballet  i  .Sprain- 

the  other  two-thirds,  of  the  money  due  on  the  mortgage.     [Out 

r       n         c  Cha.  62. 

the  rule  respecting  contribution  by  the  tenant  tor   life,  of  one-   Clyatt v. Batti- 

third  of  the  principal  money,  is   now  exploded,     lie  is  bound,  ,,;   iVesl07 

however,  to  keep  down  the  interest,  and  beyond  that  to  contri-  White u.  White, 

bute  in  some  cases  in  proportion  to  the  benefit  he  derives  from  9  [b.  554. 

the  liquidation  of  the  mortgage.]     And   where  the  mortgage  is  Lord  i 

not  redeemed  during  the  life  of  the  tenant  for  life,  there  the    }Z  ).' s;  '.  '■ 
°  1»  lb.  635. 

whole  of  the  money  must  be  paid  by  the  person  who  becomes    -  Mer.  3. 

,     „   ,  J       .     ,  ,  ,     ,  Allan  v.  Back- 

possessed  of  the  remainder,  who  cannot  compel  the  representa-    house,  2Ves. 

tives  of  the  tenant  for  life  to  contribute  any  thing  towards  the  see  , 

payment  of  the  mortgage  money.  ]  \"'- ( ',,-4. 

55.  If  a  tenant  for  life  of  an  equity  of  redemption  pays  off  the  Newlin 
mortgage   money,  and   procures  the  term  to  be  assigned  to  a  ak  iss'  * '" 
trustee  for  himself,  makes  improvements,  and  dies,  and  after- 
wards the  remainder-man  comes  to   redeem,  [the  rule  formerly 

was  that]  the  representatives  of  the  tenant  for  life  should  have 
an  allowance  of  two-thirds  of  the  lasting  improvements,  but  no- 
thing for  the  other  third,  because  he  received  the  benefit  thereof 
during  his  life.     [But  modern  decisions  seem  to  have  altered  this   Decree  in 
rule,  and  to  have  allowed  the  tenant  for  life  and  the  mortgagee  2Sch.&  Lef. 
making  lasting  improvements,  the  whole  of  the  principal  money   ^61- 
expended,  and  interest  from  the  period  of  the  advances  ;  but  of  son,  3  Atk.517. 
course  the  representatives  of  the  tenant  for  life  cannot  claim  in-   iVer.l84.n.l.' 
terest  of  the  money  paid  in  discharge  of  the  mortgage  debt,  for  ^  fy  '•  w,« 
that  the  tenant  for  life  was  bound  to  keep  down.] 

56.  Where  a  person  who  is  tenant  for  life  of  an  estate  that  is   Where  tenant 

,         ~ ■-.  .  .  ,  for  lifeoi  in  t  ul 

mortgaged  pays  oft  the  mortgage  money,  his  personal  represen-  paysoffamort- 

tatives  will  be  entitled  to  call  on  the  remainder-man  for  all  the  B 

■     •     ,  •  ,     i  i  •         -i  m      Tit3.c.  l.s.27 

principal  money  so  paid  ;  but  where  a  tenant  in   tail  pays  oil  a  Tit.2.c.l.s.40. 

mortgage,  the  presumption  is,  that  this  was  done  in  exoneration  ss"  12. 'et seq 

of  the  estate,  unless  the  contrary  appears. 

57.  A.  tenant  in  tail  of  an  equity  of  redemption,  under  his  Kirkhamv. 
father's  will,  paid  off  a  mortgage  secured  on  the  estate,  by  a  058.  ' 
term  for  years,  but  did  not  procure  an  assignment  of  the  term, 

and  afterwards  devised  the  lands.     The  remainder-man  claimed 
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the  lands,   the  estate  tail   not  being  barred,   discharged  of  the 
incumbrance. 

Lord  Hardwicke  held,  that  there  being  a  term  for  years  in  the 
mortgagee,  which  stood  out  in  point  of  law,  as  it  did  before,  no 
assignment  in  law  having  been  made  thereof,  none  of  the  parties 
before  the  Court  had  the  legal  estate,  for  a  conveyance  of  which 
the  plaintiff  came;  therefore,  that  conveyance  must  be  upon 
equitable  grounds.  So  far  as  it  appeared,  tenant  in  tail  paid  it, 
oil' with  his  own  money,  lie  might  have  taken  an  assignment 
of  the  term,  either  in  trust  to  attend  the  inheritance,  which 
would  have  ended  the  question,  or  in  trust  for  himself,  his  exe- 
cutors, or  administrators;  which  would,  notwithstanding  the 
remainder  over,  have  kept  this  incumbrance  on  foot  for  the  bene- 
fit of  his  personal  estate,  and  those  entitled  thereto ;  or  he  might 
have  called  for  an  assignment  of  it  during  his  life,  if  he  had  dis- 
covered this  limitation  in  remainder,  that  it  might  have  been 
made  for  the  benefit  of  his  executors,  not  of  the  remainder.  But 
his  not  doing  any  of  these  clearly  proved,  that  he  conceived  he 
had  the  absolute  ownership  of  the  estate ;  and  the  Court  could 
not  decree  to  persons  claiming  this,  in  contradiction  to  his  appre- 
hension and  intent,  a  conveyance  of  the  inheritance,  and  like- 
wise of  the  term,  without  making  a  satisfaction  to  the  personal 
estate  of  the  tenant  in  tail;  as  that  would  be  contrary  to  the 
maxim,  that  he  who  would  have  equity  must  do  equity. 

The  plaintiffs  were  decreed  to  have  the  estate,  subject  to  the 
money  paid  by  the  tenant  in  tail,  in  discharge  of  the  mortgage. 

Interest.  58.  In  all  mortgages  it  is  expressly  stipulated  that  the  mort- 

gagor shall  pay  interest  for  the  money  borrowed  ;  but  in  conse- 
quence of  the  stat.  12  Ann.  st.  2.  c.  16.  s.  1.  all  assurances  for 

Tit. 32.  c.  15.  the  payment  of  any  principal  money  to  be  lent,  whereupon  there 
shall  be  reserved  above  5  per  cent.,  shall  be  utterly  void.  And 
Lord  Hardwicke  has  said,  that  if  a  mortgage  be  drawn  only  for 
5  per  cent.,  and  the  mortgagee  takes  six ;  it  would  be  void  upon 
the  word  take  in  the  statute. 

59.  By  the  statute  14  Geo.  3.  c.  79.  it  is  enacted,  that  all 
moitiiatres  which  shall  be  made  and  executed  in  Great  Britain, 
of  or  concerning  any  lands,  tenements,  hereditaments,  &c.  being 
in  the  kingdom  of  Ireland,  or  in  any  of  the  British  colonies  or 
plantations  in  the  West  Indies,  to  any  of  his  Majesty's  subjects, 
and  all  bonds,  covenants,  and  securities,  for  payment  thereof, 
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and  the  interest  thereof,  and  all  transfers  and  assignments  thereof, 
shall  be  as  good  and  effectual  as  if  the  same  were  made  and 
executed  in  the  kingdom,  island,  plantation,  or  place  where  the  Tit. 32.c. 27. 
lands,  Sec.  severally  lie,  at  the  rate  of  interest  allowed  in  those  places. 
GO.  Interest  on  mortages(*/)  isduc  de  die  in  diem  ;  and  therefore 
if  a  person  be  entitled  to  the  interest  of  a  mortgage  for  his  life, 
with  remainder  to  another,  his  executor  will  be  entitled  to  in-  Edwardst;. 
terest  up  to  the  day  of  his  death.  WrnTrzb?  '  ' 

61.  It  has  been  usual,  where  the  interest  of  money  lent  on   Joryt;.< 
mortgage  is   reserved  at  the  rate  of  five  percent.,   to  insert  a   it)'o!"' 
proviso,   that  if  it  is   punctually  paid,  the  mortgagee  will  accept  Strode  ». 
of  four,  or  four  and  a  half  per  cent.,  which  is  allowed  to  be  good  :  -i  Vera,    i  .. 
but  where  the  interest  reserved  was  five  per  cent.,  with  a  proviso  Maynard," 
that  if  it  was  not  paid  within  two  months  after  it  became  due,  it  '3         519" 
should  be  raised  to  five  and  a  half  per  cent.,  and  the  interest  was 

not  paid  within  the  time,  the  Court  of  Chancery  would  not  allow  Brown  p.Bark- 
the  mortgagee  to  recover  the  additional  half  per  cent.,    because   Wms.652. 
it   was  in  the  nature  of  a  penalty,    and    therefore  relievable  in 
equity. 

62.  It  is  held  in  an  old  case,  that  where  money  was  lent  upon   Halifax  v. 
mortgage  at  five  per  cent.,  and  the  mortgagor  covenanted  to  pay  2  Vern.134. 
six    per  cent,    if    he    made    default    for    the    space    of    sixty  ^;a,l,l"i'"  • 

c  '  J     Manners, 

days  after  the  time  of  payment;    the  Court  decreed  that  from   2 Eden,  197. 
default  made  he  should  pay  six  per  cent.     The  covenant  being 
the  agreement  of  the  parties,  was  not  to  be  relieved  against  as  a 
penalty.     And  the  same  doctrine  was  held  by  the  House  of  Peers  Burton  ,. 
in  1725,  on  an  appeal  from  a  decree  of  the  Court  of  Chancery  of  5  i"^/'  ul 

Ca.  233. 
(<i)  [By  stat.  3  &:  4  Will.  4.  c.  27.  s.  42.  It  is  enacted,  that  after  the  said  31st  day 
of  December  1833,  no  arrears  of  rent  or  of  interest  in  respect  of  any  sum  of  money 
charged  upon  or  payable  out  of  any  land  or  rent,  or  in  respect  of  any  legacy,  or  any  da- 
mages in  respect  of  such  arrears  of  rent  or  interest,  shall  be  recovered  by  any  distress, 
action  or  suit,  but  within  six  years  next  after  the  same  respectively  shall  have  become 
due,  or  next  after  an  acknowledgment  of  the  same  in  writing  shall  have  been  given  to 
the  person  entitled  thereto,  or  his  agent,  signed  by  the  person  by  whom  the  same  was 
payable,  or  his  agent ;  provided  nevertheless  that  where  any  prior  mortgagee  or  other  in- 
cumbrancer shall  have  been  in  possession  of  any  land,  or  in  the  receipt  of  the  profits 
thereof,  within  one  year  next  before  an  action  or  suit  shall  be  brought  by  any  persi  □ 
entitled  to  a  subsequent  mortgage  or  other  incumbrance  on  the  same  land,  the  person  en- 
titled to  such  subsequent  mortgage  or  incumbrance  may  lecover  in  such  action  or  suit 
the  arrears  of  interest  which  shall  have  become  due  during  the  whole  time  that  such 
prior  mortgagee  or  incumbrancer  was  in  such  possession  or  receipt  as  aforesaid,  although 
such  time  may  have  exceeded  the  said  term  of  six  years.] 
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James,  3  Atk. 
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Shrimpton, 

5  Bro.  Pari. 
Ca.  187. 

2.  Where 
there  is  an  ac- 
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Brown  v. 
Barkham,  1  P. 
W  ins.  652. 
Boddam  ?•. 
Riley,  2  Bro. 
C.  C.  2. 

Or  settled  by  a 
master. 
Kelly  i).  Bel- 
lew,  4  Bro. 
Pari.  Ca.  495. 
2  Ves.471. 
I  'I.Mtus.477. 

tin  fiord  v. 

Bishop, 

5  Russ.  346. 
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Ireland.     It  does  not,  however,  appear  how  a  distinction  can  be 
made  between  the  creation  of  a   penalty  by  a  proviso,  or  by  a 
covenant. 

63.  It  is  a  general  rule  that  interest  shall  not  be  allowed  upon 
interest;  and  that  no  agreement,  entered  into  at  the  time  when 
a  mortgage  is  made,  will  be  sufficient  to  make  future  interest 
principal. 

6-4.  A  mortgagee  compelled  the  mortgagor  to  agree  that  the 
interest  should  be  turned  into  principal  at  the  end  of  every  six 
months. 

Lord  llardwicke  relieved  the  mortgagor ;  and  said  that  in- 
terest was  seldom  allowed  to  be  turned  into  principal,  except 
upon  the  advance  of  fresh  money ;  and  even  then,  it  was 
reckoned  a  hardship  upon  the  mortgagor,  and  an  act  of  op- 
pression. 

65.  There  are,  however,  several  exceptions  to  this  rule: — 1. 
Where  the  mortgagee  assigns  over  the  mortgage  to  a  stranger 
bona  jide,  and  with  the  consent  of  the  mortgagor ;  all  the  money 
paid  by  the  assignee  that  was  due  to  the  mortgagee  will  be  con- 
sidered as  principal  ;  and  the  assignee  shall  have  interest  upon 
the  interest  then  due,  and  paid  by  him,  as  well  as  upon  the 
principal  originally  lent. 

66.  Where  an  account  has  been  regularly  settled  between  the 
parties,  and  signed  by  them,  it  will  carry  interest,  because  in 
such  a  case  there  is  an  implied  contract  on  the  part  of  the 
debtor  to  pay.  And  all  contracts  to  pay  (says  Lord  Thurlovv) 
undoubtedly  give  a  right  to  interest  from  the  time  when  the 
principal  ought  to  have  been  paid. 

67.  Where  an  account  has  been  settled,  between  a  mortgagor 
and  a  mortgagee,  by  a  Master  in  Chancery,  pursuant  to  an 
order,  and  confirmed  by  the  Court,  interest  will  be  allowed  upon 
what  is  due,  from  the  time  of  such  settlement,  even  though  part 
of  it  be  in  respect  of  costs. 

[So  where  a  mortgage  of  land  was  made,  by  way  of  col- 
lateral security,  for  such  balance  as  might  eventually  be  due 
from  the  customer  to  his  banker,  it  was  no  objection  to  charging 
the  land  with  such  balance,  that  it  had  been  partly  composed  of 
interest  turned  into  principal  by  rests,  and  interest  on  that  in- 
terest, according  to  the  course  of  dealing  between  a  banker 
and  his  customers.] 
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68  Where  the  Court    of   Chancery   enlarges  the    time    for  3.  Whore  the 

...       time  isenlargedi 
the  mortgagor,   that  is    a   favour,   as   he    would   otherwise    be   1.M.&Y0. 

foreclosed  ;  and  it  is  but  just  and  reasonable  that  he  should  pay   J 
for  it. 

69.  Thus  where   on    a  bill    to  foreclose,    principal,  interest,  Neale  v.  Att- 

,    .      Gen.  M11  eley, 
and   costs,   were   lumped  into  one  sum  by  the  Master;  and  it  246. 

was   held,    that    if   the    mortgagor,    or    a    puisne   mortgagee, 

prayed  longer   time  to  redeem,  they  must  pay  interest  for  the 

whole  sum. 

70.  In  the  case  of  infants,  interest  is  not  generally  allowed  on  4.  where  the 

.  .  ]>nrties  are  in- 

interest.     For  one  of  the  grounds  upon  which  interest  is  turned  tanu. 
into  principal,  is  as  a  punishment  on  the  mortgagor  for  the  non- 
performance of  his  contract,  which  ought  not  to  operate  against 
an   infant :    but   where    a   benefit    accrues    to    an    infant,  it  is 
otherwise. 

71.  J.  S.    mortgaged   his  estate  to  the  plaintiff,  and  died,  gjjjjf1 "' 
leaving  the  defendant  his  daughter  and  heir,  who  was  an  infant,   1  Ab.  Eq.287. 
and  had  nothing  to  subsist  on  but  the  rents  of  the  mortgaged 

estate.  The  interest  being  suffered  to  run  in  arrear  for  three 
years  and  a  half,  the  plaintiff  grew  uneasy  at  it,  and  threatened 
to  enter  on  the  estate,  unless  his  interest  might  be  made  prin- 
cipal ;  upon  which  the  defendant's  mother,  with  the  privity  of 
her  nearest  relations,  stated  the  account ;  and  the  defendant  her- 
self, who  was  then  near  of  age,  signed  it. 

The  account  being  admitted  to  be  fair,  it  was  held  that  though 
regularly  interest  should  not  carry  interest ;  yet  in  some  cases, 
and  in  some  circumstances,  it  would  be  injustice  if  interest 
should  not  be  made  principal.  And  the  rather  in  this  case,  be- 
cause it  was  for  the  infant's  benefit,  who  without  this  agreement 
would  have  been  destitute  of  a  subsistence. 

72.  r  Where  a  mortgagee  in  possession  receives  the  rents  of  the  1  merest  by  mort- 

L  o    o  r  gagee  in  posses 

mortgaged  estate,  after  his  debt  has  been  satisfied  ;  and  does  not  sion  after  mort- 

°  .  .  ,  gage  satisfied, 

immediately  pay  them  over  to  the  mortgagor,  but  retains  them  Wilson w. Met- 

for  his  own  use,  he  is  chargeable  with  interest  thereon,  for  he  is  ^,lRuss* 

availing  himself  of  another  man's  money.  Seel  Mad.  269. 

73.  So  when  he  is  in  the  actual  possession  of  the  mortgaged 
premises,  though  not  in  receipt  of  rent,  he  is,  in  fact,  in  receipt 
of  profits,  and  he  will  be  charged  with  an  occupation  ;  and  the 
Court  of  Chancery  will  direct  annual  rests  to  be  made  with  the 
view  to  the  computation  of  interest.] 
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who  are  bound       74  All  persons  seised  in  fee  simple  of  lands  in  mortgage  are 

to  pay  interest.    bounci  to  i)ay  the  interest  of  the  mortgage  ;  and  even  a  tenant 
J  it.J.c.  l.s.28.  r   J  »    a    > 

for  life  may  be  compelled  by  the  person  in  remainder  or  reversion 

to  keep  down  the  interest  of  a  mortgage.  But  where  a  person  is 
tenant  in  tail  in  possession,  and  in  receipt  of  the  rents  and  profits 
of  lands  which  are  mortgaged,  if  he  suffers  the  interest  to  run  in 
arrear,  neither  the  issue  in  tail,  nor  the  remainder-man,  can 
compel  him  to  pay  the  interest  incurred  during  his  possession. 
For  the  Courts  of  law,  as  well  as  those  of  equity,  consider  the 
remainder  or  reversion  to  be  in  the  power  of  the  tenant  in  tail. 
Nor  will  his  personal  estate  be  liable,  after  his  death,  to  the  pay- 
ment of  the  interest  which  became  due  in  his  lifetime. 
Chaplin  v.  75,  A  person  made  a  mortgage  for  years;  then  entailed  the 

Wins.  235.  estate  mortgaged  on  himself  and  the  heirs  male  of  his  body,  re- 
mainder to  his  brother,  and  died  leaving  issue  an  infant  son,  who 
suffered  the  interest  to  incur  on  the  mortgage  for  several  years ; 
and  died  just  before  he  came  of  age,  leaving  a  personal  estate. 
Whereupon  it  was  objected  that  the  executors  of  the  infant  son, 
seeing  their  testator  took  the  rents  and  profits  of  the  estate, 
ought  to  keep  down  the  interest ;  the  rather  for  that  he  never 
had  it  in  his  power  to  bar  the  remainder  by  a  recovery. 

Lord  Talbot  said  there  was  no  precedent  of  a  tenant  in  tail 
being  obliged  to  keep  down  the  interest  on  a  mortgage.  A 
tenant  for  life  was  without  doubt  compellable  to  do  it :  but  as  a 
tenant  in  tail  had  an  estate  which  might  last  for  ever,  and  the 
remainder  over  was  not  assets,  nor  regarded  in  law,  and  as  such 
tenant  in  tail  had  a  power  over  the  estate,  to  commit  any  waste 
or  spoil  thereon,  a  court  of  equity  had  never  enjoined  him  to 
keep  down  the  interest.  Wherefore  he  refused  to  make  any 
order  upon  the  executors  of  the  tenant  in  tail,  to  pay  the  arrears 
of  interest ;  though  it  appeared  there  was  near  twenty  years'  in- 
terest due ;  and  though  the  tenant  in  tail  died  during  his  in- 
fancy, and  consequently  before  it  was  in  his  power  to  have 
barred  the  remainder  by  a  recovery. 

76.  It  was  however  determined  in  a  subsequent  case,  that 
although  a  tenant  in  tail  of  full  age  was  not  obliged  to  keep 
down  the  interest  of  a  mortgage,  for  the  benefit  of  the  remainder- 
man or  reversioner ;  yet  where  an  infant  was  tenant  in  tail  of 
lands  in  mortgage,  and  his  guardian  or  trustees  were  in  the  re- 
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ccipt  of  the  rents  and  profits,  he  should  be  liable  to  the  payment 
of  the  interest  as  far  as  the  rents  and  profits  would  extend. 

77.  Jane  Pitt  was  tenant  for  life,  with  power  to  charge  any  Sarjeuon  v. 
sum  not  exceeding  4,000/.  on  the  estate,  which  was  limited  to   ,  ves/478. 
her  son  William  Pitt  in  tail,  remainder  to  the  right  heirs  of  his  2  Alk-  41(i- 
father.     Jane   Pitt  charged   the  estate   accordingly,   and  died. 
William  Pitt  died  without  issue,  and  under  age,  leaving  the  in- 
terest in  arrear. 

The  Court  determined  that  W.  Pitt  being  an  infant,  his 
guardian  ought  to  have  applied  the  rents  and  profits  of  the  estate 
to  keep  down  the  interest ;  therefore  what  ought  to  be  done  by 
the  guardian  should  be  considered  as  done ;  and  consequently 
the  real  estate  discharged,  so  far  as  the  rents  and  profits  in  the 
life  of  the  infant  would  go  in  discharge  :  but  if  that  was  not  suf- 
ficient,  it  was  to  be  an  incumbrance  on  the  remainder. 

78.  If  a  tenant  in  tail  of  land,  or  the  husband  of  a  tenant  in  Amesimry  /. 
tail,  pays  the  interest  of  a  mortgage  on  the  estate  tail,  neither  477" 

he,  nor  any  person  in  his  place,  will  be  permitted  to  set  up  that 
as  a  fact  undone ;  but  the  remainder-man  shall  have  the  benefit 
of  it. 

79.  In  consequence  of  the  principle  that  all  mortgages  are  Mortgage  money 
deemed  part  of  the  personal  estate,  it  is  now  fully  established  eXecuLtor.e1 

that  the  money  due  upon  mortgage  is  to  be  paid  to  the  executor  Thornborough 

J  l  &   &  l  D.Baker,  1  (  ha. 

of  the  mortgagee,  by  reason  of  a  rule  of  equity  that  the  satis-  Ca.283.  S.  C. 

faction  should  accrue  to  the  fund  which  sustained  the  loss.  628v* 

80.  [And  where  the  mortgage  money  due  on  a  mortgage  in  fee  Tabor  v.  Tabor, 

.  .  .       ,     .        n    ,  ,,  .3  Swan.  App. 

is  paid  to  the  heir  ot  the  mortgagee,  the  executor  may  recover  it  63b'. 
from  him.] 

81.  Where  a  person  having  a  mortgage  in  fee  devised  all  his  Winne  v.  in- 
lands and  tenements  to  the  plaintiff,  and  after  giving  several  Ca.  51. 
legacies,  gave  all  the  residue  of  his  personal  estate  to  (leaving  a 

blank  which  he  never  filled  up),  whom  he  appointed  sole  exe- 
cutor ;  the  plaintiff',  as  devisee  of  all  the  lands  and  tenements, 
claimed  the  mortgage  money.  But  the  administratrix  insisted, 
that  by  the  rule  and  course  of  the  Court,  where  lands  were  mort- 
gaged, the  money  was  accounted  part  of  the  personal  estate, 
though  the  mortgage  was  in  fee  ;  even  where  the  money  was 
payable  to  the  mortgagee  and  his  heirs.  That  the  personal  es-  Canning  v. 
tute  being  devised  to  the  executor,  was  a  good  declaration  that  it  Ci't(  iSg7  ( 
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should  go  to  the  executor,  though  void  as  a  devise,  for  want  of 
naming  an  executor,  and  consequently  belonging  to  the  adminis- 
tratrix.    Decreed  accordingly. 

82.  It  has  been  stated,  that  in  all  cases  of  mortcra°;es,  the 
money  borrowed  is  the  principal,  and  the  land  the  accessary  :  it 
follows,  that  when  the  debt  is  discharged,  the  interest  of  the 

Ante,  c  2.         mortgagee  in  the  land  ceases  in  equity,  though  the  legal  estate 
continues  in  him. 
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chap.  v. 

Order  in   which   Mortgages  are  paid, 

Priority. 


and  Means  of  gaining  a 


Sect,     1.  Mortgages  paid  according  to 
their  Priority. 
5.  But    not    preferred    to    Sta- 
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7.  Legal   Incumbrances  pre/er- 
red to  Equitable  ones. 
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17.  A    Defect  ire   Mortgage    not 
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Bond  Debts. 
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39.  Nor  a  bond.] 

41.  Effect  of  obtaining  a  prior 
Term/or  Vans. 

46.  Where  a  Declaration  of  Trust 
of  a  Term  is  sufficient. 

48.  How  far  an  Incumbrance 
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5'.$.  At  what  time  a  prior  Incum- 
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58.  Notice. 

59.  Direct  Notice. 

68.  Constructive  Notice. 


Section  I. 

Where  there  are  several  mortgages  on  an  estate,  they  must  be  Mortgages  paid 

.        ,  .  according  to 

paid  according  to  the  priority  of    their  respective  dates  ;  in  pur-  their  priority. 

suance  of  a  rule  adopted  from  the  civil  law,  —  Qui  prior  est  in 

tempore,  potior  est  injure. 

2.  Where  a  clause  is  inserted  in  a  mortgage  deed,  by  which 
the  lands  mortgaged  are  made  a  security  for  any  further  sums 
which  shall  be  advanced  by  the  mortgagee,  a  subsequent  loan 
will  be  considered  as  part  of  the  original  transaction,  and  will 
have  a  priority  over  a  second  mortgage,  though  subsequent  to 
such  second  mortgage  ;  and  though  the  first  mortgagee  had 
notice  of  the  second  mortgage  at  the  time  when  he  made  the 
subsequent  loan. 

3.  A.  mortgaged  to  B.  for  a  term  of  years,  to  secure  a  sum  of  Cordon  v, 

°  t-»  Graham, 

money  already  lent,  and  also  such  other  sums  as  b.  should  alter-  7  Vin.  Ab.  52. 


158 


\  ernon  i . 
Bethell, 
2  Eden  110. 


•2  P.Wms.495. 

Frere  v.  Moore, 
8  Price  475. 


But  not  pre- 
fern  .1  to  sta- 
tutes, &c. 


Symmes  v. 
Symonds, 
4Bro.  Pari. 
Ca.  328. 
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wards  lend  or  advance  to  him.  A.  made  a  subsequent  mortgage 
to  C.  for  a  certain  sum,  with  notice  of  the  first  mortgage;  ami 
then  the  first  mortgagee,  having  notice  of  the  second  mortgage, 
advanced  a  further  sum.  The  question  was,  upon  what  terms 
the  second  mortgagee  should  redeem  the  first  mortgage. 

Lord  Cowper  declared  the  second  mortgagee  should  not  re- 
deem the  first  mortgage  without  paying  all  that  was  due,  as  well 
the  money  lent  after,  as  that  before,  the  second  mortgage  was 
made  ;  for  it  was  the  folly  of  the  second  mortgagee,  with  notice, 
to  take  such  a  security. 

4.  Where  there  are  several  equitable  interests  affecting  the 
same  estate,  they  will  also  attach  upon  it,  according  to  the 
respective  times  at  which  they  commenced  ;  it  being  a  rule  of 
the  Court  of  Chancery,  that  equity  follows  the  law. 

5.  Mortgages  are,  however,  not  preferred  in  a  court  of  equity 
to  statutes,  judgments,  or  reeognizances ;  but  each  of  these 
securities  takes  place  according  to  the  priority  of  its  date,  in 
the  same  manner  as  in  a  court  of  law. 

6.  Sir  W.  Bassett  being  seised  in  fee  of  several  real  estates, 
and  indebted  to  several  persons,  by  mortgages,  judgments,  and 
otherwise  ;  devised  all  his  estates  to  trustees,  to  be  sold  for  the 
payment  of  his  debts  and  legacies. 

Controversies  having  arisen  among  the  creditors  concerning 
the  priority  of  their  respective  securities,  two  suits  were  insti- 
tuted in  the  Court  of  Chancery,  where  it  was  decreed  that  the 
money  arising  from  the  sale  should  be  applied,  in  the  first  place, 
to  pay  the  mortgages,  and  in  the  next  place  the  judgment  and 
statute  creditors. 

The  persons  whose  judgments  were  prior  to  the  mortgages 
appealed  to  the  House  of  Peers,  insisting  that  they  ought  to 
be  paid  their  several  debts  according  to  the  due  course  of  law 
and  equity;  that  their  securities  by  judgment  did  in  law  affect 
the  real  estate,  and  the  trust  thereof,  from  the  several  days  on 
which  such  judgments  were  signed,  without  the  aid  of  the  will, 
therefore  ought  to  take  place  according  to  their  respective 
priorities,  as  well  on  equities  of  redemption,  as  on  legal  estates: 
more  especially  in  preference  to  mortgages  which  were  not  in 
beino-  when  those  judgments  were  signed,  which  could  not, 
therefore,  take  from  the  appellants  any  security  that  was  before 
legallv  or  equitably  vested  in  them  ;  or  render  their  judgments 
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in  any  degree  less  effectual  than  they  were  at  the  respective 
times  of  signing  the  same. 

On  the  other  side  it  was  said  that  the  equity  of  redemption  of 
the  testator's  estate  was  actually  mortgaged  without  notice  of 
the  judgments,  and  before  the  same  were  extended  ;  that,  there- 
fore, those  mortgages  ought  to  be  satisfied  before  them.  That 
in  a  court  of  equity  judgment  creditors  could  only  compel  the 
sale  of  an  estate  of  inheritance  for  their  satisfaction.  If  that 
estate  happened  to  be  in  mortgage,  it  was  not  reasonable  that 
the  mortgagees  should  be  decreed  to  convey  to  a  purchaser, 
without  first  receiving  their  money. 

It  was  ordered  that  the  appellants  should  be  let  into  a  satis- 
faction of  their  debts,  according  to  the  priority  of  their  several 
securities. 

7.  Where  incumbrances  are  all  merely  equitable,  a  mortgage  Legal  incum- 
r    i      i        i  ii  i    ■  brauces  pre- 

ot  the  legal  estate  to  a  person  who  has  no  notice  ot  such  incum-  fL.ned  toequit- 

brances,  will  give  such  mortgagee  a  priority  over  them.     But  ableones- 
if  any   of  the  equitable   incumbrances  are  excepted,  that  cir- 
cumstance will   give  them  a  priority  over  those  that   are    not 
excepted. 

8.  T.  Gibson  and  Co.  being  scriveners,  and  havino-  laro-e  sums  Ingram  v. 

fhom    MSS 

of  money  of  other  people  in  their  hands,  had  lent  Mr.  Stiles,  rL.  1752.  ' 
upon  a  mortgage  of  the  manors  of  Bremhill  and  Cadenham,  and  Amb" 153, 
other  lands  in  Wiltshire,  several  sums,  which  in  1743  were  re- 
ported to  amount  to  above  50,000/. ;  and  those  estates  were  then 
decreed  to  be  sold  for  payment  thereof.  Before  this  Gibson 
and  his  partners  had  given  declarations  of  trust  to  several 
of  their  creditors,  who  had  money  in  their  hands,  assigning 
them  several  parts  of  the  mortgage  money  due  by  Mr.  Stiles, 
and  declaring  themselves  trustees  for  them  accordino-  to  their 
respective  demands.  These  declarations  of  trust  amounted 
originally  to  27,900/.,  of  which  2,000/.  was  to  be  paid  out  of 
8,500/.  due  to  Gibson  and  Co.  by  Sir  John  Eyles  upon  the  manor 
of  Gidea  Hall ;  and  the  remaining  25,900/.  out  of  the  money  due 
upon  Bremhill.  Gibson  and  Co.  were  reported  the  best  pur- 
chasers of  Bremhill  and  Cadenham;  the  first  at  50,000/.  and 
the  last  at  10,000/.  This  report  being  confirmed,  by  lease  and 
release  in  1744,  Bremhill  was  conveyed  to  Gibson  and  Sutton, 
who  were  the  surviving  partners  j  Cadenham  was  conveyed  to  a 
trustee  for  them. 
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Gibson  and  Co.  being  indebted  by  two  several  bonds  to  Mr. 
Pelham  in  23,500/.  and  interest,  and  to  Mr.  Wilmington  in 
15,000/.  and  interest,  by  lease  and  release,  in  1744,  conveyed  to 
Mr.  Pelham  and  Mr.  Winnington  all  their  interest  in  Gidea 
Hall,  which  had  been  then  lately  conveyed  to  the  trustees  to  sell, 
for  payment  of  the  debt  due  to  Gibson  ;  and  also  conveyed  to 
them  the  manor  of  Bremhill,  and  other  lands  which  had  be- 
longed to  the  late  Mr.  Stiles,  with  a  proviso  for  redemption  upon 
payment  of  23,500/.  and  interest  to  Mr.  Pelham,  and  15,000/. 
and  interest  to  Mr.  Winnington;  but  in  the  deed  was  contained 
an  exception  of  an  assignment  and  declaration  of  trust  made  by 
Gibson  and  Co.  in  October  1735,  to  John  Witham  for  7,000/. 
and  interest,  part  of  the  money  due  to  them  from  Stiles  on  the 
security  of  Bremhill ;  another  to  Sarah  and  Benjamin  Lethuilier, 
of  18  th  February  1741,  for  5,500/.,  part  also  of  that  security; 
another  to  Hinde  and  Pickard,  of  20th  February  1741,  for 
2,000/.,  as  part  also  thereof ;  another  to  Ashby,  of  8th  April 
1742,  for  2,500/.  on  the  same  account ;  another  to  Sarah  Le- 
thuilier, of  2d  September  1742,  for  2,000/.  part  of  the  money 
secured  upon  Gidea  Hall. 

The  manor  of  Gidea  Hall  was  afterwards  sold  ;  and  Mr.  Pel- 
ham in  a  great  measure  paid  off  out  of  the  purchase-money,  as 
was  also  Sarah  Lethuilier  her  2,000/. 

T.  Gibson  died  in  1744.  Sutton,  the  surviving  partner,  being 
a  bankrupt,  and  there  being  a  considerable  deficiency  for  pay- 
ment of  the  creditors,  the  plaintiff,  as  executor  to  Mr.  Winning- 
ton,  brought  his  bill  for  a  sale  of  Bremhill,  and  the  other  premises 
comprised  in  the  mortgage  of  1744,  and  to  have  the  priority  of 
such  creditors  as  had  any  demands  on  the  mortgaged  premises 
settled. 

It  came  out  upon  the  answers  of  the  defendants,  that  there 
were  several  other  creditors  who,  previous  to  Mr.  Pelham  and 
Mr.  Winning-ton's  mortgage,  had  assignments  and  declarations 
of  trust  of  and  upon  the  mortgage  money  secured  by  Bremhill, 
most  of  which  were  prior  in  time  to  those  excepted  in  Mr.  Pelham 
and  Mr.  Winnington's  mortgage. 

The  question  made  between  the  defendants  was,  whether  the 
excepted  and  unexcepted  creditors,  being  all  but  equitable  in- 
cumbrancers, under  their  several  declarations  of  trust  from  Gib- 
son and  Co.,  were  not  to  be  satisfied  according  to  their  several 
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priorities ;  or  whether  those  excepted  had  not  gained  a  preference, 
by  the  notice  which  Mr.  Pelham  and  Mr.  Wilmington  had  of 
their  demands;  for  Mr.  P.  and  Air.  \Y  .  having  the  legal  as  well 
as  an  equitable  estate  in  them,  it  was  allowed  that,  till  after  they 
were  satisfied,  nothing  more  could  be  drawn  from  them  than  the 
sums  excepted  in  their  mortgage. 

Lord  Hardwicke. — The  bill  is  brought  by  the  plaintiff,  as  re- 
presentative of  Mr.  Wilmington,  for  a  satisfaction  of  his  demand 
out  of  the  mortgaged  premises ;  and  if  those  not  sufficient,  out  of 
Gibson's  general  estate.  Next,  to  have  the  priority  of  the  several 
creditors  settled.  In  this  arises  a  question  between  the  unex- 
cepted  and  excepted  creditors,  in  the  conveyance  made  to  Mr. 
Pelham  and  Mr.  Winnington  ;  whether  the  exception  of  some  of 
the  creditors  taken  sparsim,  and  not  as  they  stood  in  point  of 
time,  will  give  them  any  preference  to  those  who  were  not  ex- 
cepted. 

Mr.  Stiles  was  seised  of  these  two  manors  of  Bremhill  and 
Cadenham  ;  and  having  borrowed  upon  a  mortgage  50,000/.  of 
Gibson  and  Sutton,  scriveners,  they,  who  lent  their  clients' 
money,  gave  them  security  by  declarations  of  trust,  upon  the  se- 
curity which  they  had  themselves  from  Mr.  Stiles.  The  decla- 
rations of  trust  thus  given  by  them  amounted  originally  to 
27,900/.,  of  which  2,000/.  was  part  of  a  debt  from  Sir  John 
Eyles,  secured  on  Gidea  Hall.  Mr.  Stiles  being  dead,  Gibson 
and  Sutton  being  reported  the  best  purchaser  of  Bremhill  and 
Cadenham,  and  having  got  in  the  legal  estate  in  May  1744, 
they  in  June  following  convey  these  premises  by  way  of  security 
to  Mr.  Pelham  for  23,500/.,  and  to  Mr.  Winnington  for  15,000/. 
payable  on  the  15th  of  December  then  next,  in  which  security 
they  except  several  declarations  of  trust  upon,  and  assignments 
of,  part  of  the  mortgage  money  secured  on  Bremhill,  amounting 
to  20,000/.,  and  one  of  2,000/.,  secured  upon  the  money  due 
from  Gidea  Hall.  Hence  it  is  clear  that  Mr.  Pelham  and  Mr. 
Winnington  had  notice  of  these  incumbrances  ;  but  as  clear  that 
they  had  no  notice  of  any  other.  After  this  Gibson  dies,  and 
Sutton  becomes  a  bankrupt.  Now  it  is  come  to  be  a  question 
between  their  creditors,  excepted  in  Mr.  Pelham  and  Mr.  Win- 
nington's  securities,  and  those  not  excepted  ;  whether  they  all 
shall  stand  in  their  priority  in  order  of  time;  or  whether  those 
excepted  have  thereby  gained  any  preference  to  the  others.     No 

VOL.     11.  M 
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case  exactly  similar  to  the  present  has  been  cited;  and  I  wish 
that,  all  being  equally  fair  and  honest  creditors,  I  could  in  this 
general  shipwreck  let  them  all  in  equally  :  but  as  the  rules  of 
the  Court  will  not.  warrant  me  in  so  doing,  one  or  the  other  set 
of  creditors  must  lose. 

The  questions,  therefore,  are, — 1st,  How  the  right  stood  as 
between  themselves  before  the  conveyance  to  Mr.  Pelham  and 
Mr.  Winning-ton  ?  2dly,  What  alteration  was  made  by  that 
conveyance  ? 

As  to  the  first,  all  the  creditors  being  but  equitable  incum- 
brancers, and  none  of  them  having  a  better  right  to  call  for  the 
legal  estate  than  the  other,  the  rule  Qui  prior  est  tempore, potior 
est  in  jure,  must  have  place  between  them ;  and  yet  they  had 
left  in  the  power  of  Gibson  and  Sutton  to  give  a  preference  to 
any  one  of  them  they  pleased,  even  to  the  very  last  of  them,  by 
granting  him  the  legal  estate,  who  must  then  have  been  preferred 
Tit.  12.  c.  3.  to  all  the  rest ;  for  having  got  the  law  on  his  side,  and  equal 
equity  with  the  others,  this  Court  could  not  take  the  benefit  of 
the  law  from  him. 

The  next  question  is,  whether  the  excepted  creditors  have 
gained  any  preference  by  that  exception,  which  on  the  one 
hand  is  contended  to  be  notice  sufficient  to  Mr.  Pelham  and  Mr. 
Winnington  to  make  them  trustees  for  such  excepted  creditors  ; 
and  on  the  other  is  said  to  be  only  a  notice  to  them,  that  so 
much  and  no  more  was  to  be  drawn  out  of  their  estate ;  but 
that  they  were  no  way  concerned  to  whom  the  money  drawn 
from  them  should  be  paid.  I  am  sorry  to  say  that  the  exception 
has  the  effect  of  making  Mr.  Pelham  and  Mr.  Winning-ton 
trustees  for  the  excepted  creditors ;  because  I  heartily  wish  all 
the  creditors  could  come  in  equally :  but  not  having  the  power 
of  making  it  so,  the  rule  of  the  Court  must  take  place. 

The  argument  used  for  the  excepted  put  the  unexcepted  cre- 
ditors to  a  dilemma.  We  are,  say  they,  prior  to  Mr.  Pelham  and 
Mr.  Wilmington,  who  are  prior  to  you;  consequently  we  must 
be  prior  to  you  too.  Had  this  been  a  conveyance  with  a  cove- 
nant from  Mr.  Pelham  and  Mr.  Winnington  to  pay  those  cre- 
ditors, it  had  been  impossible  to  say  that  the  other  creditors 
should  have  any  benefit  of  that  covenant  :  but  Mr.  Pelham  and 
Mr.  Winnington  would  have  been  not  only  trustees  for,  but 
debtors  to,  those  whom  they  had  so  covenanted  to  pay;  or  had 
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the  conveyance  been  to  trustees,  to  raise  money  by  sale  or  mort- 
gage to  pay  these  creditors,  and  then  to  pay  Mr.  Pelham  and 
Mr.  Wilmington,  the  legal  estate  being  conveyed  fur  their  benefit, 
would  have  given  them  a  preference.  Now  this  conveyance, 
though  by  way  of  mortgage,  to  Mr.  Pelham  and  Mr.  Winning- 
ton,  comes  very  near  a  conveyance  to  trustees  to  sell,  as  those 
creditors  could  only  have  remedy  by  a  sale  ;  for  having  no  legal 
estate  in  them,  a  decree  of  foreclosure  would  have  signified  no- 
thing to  them,  as  foreclosure  is  of  no  effect  but  where  the  party 
foreclosing  has  the  legal  estate.  The  question,  therefore,  turns 
upon  the  rules  of  the  Court  as  to  notice,  which  binds  the  con- 
science of  the  party,  as  to  the  right  of  another  party,  whereof  he 
has  notice  ;  and  this  Court  always  raises  an  implied  trust  from 
that  notice.  So  Mr.  Pelham  and  Mr.  Winnington  having  notice 
of  these  excepted  creditors,  became  trustees  for  them,  and  their 
conscience  was  bound  as  to  those  creditors'  demands ;  but  could 
not  be  so  as  to  other  creditors,  of  whom  they  had  no  notice. — 
Upon  the  rules  of  the  Court,  therefore,  I  am  of  opinion  that  I 
cannot  divest  the  excepted  creditors  of  the  right  they  have 
acquired  by  Mr.  Pelham  and  Mr.  Wilmington's  having  notice  of 
their  demands. 

9.  It  was  laid  down  by  the  late  Mr.  J.  Buller,  that  where  a  Whore  posses- 

.  ..  .  ri-i-ii^i  sion  of  the  deeds 

second  mortgagee  is  in  possession  ot  the  title  deeds  or  the  estate  gives  a  priority. 
mortgaged,  that  circumstance  will  entitle  him  to  a  priority  over  Cio"Jltltle 

°    o      '  I  J  i,  Morgan, 

the  first  mortgagee;  because  where  a  person  lends  money  upon  infra- 
mortgage,  without  requiring  the  title  deeds  to  be  delivered  to 
him,  he  thereby  enables  the  mortgagor  to  practise  a  fraud  upon 
a  third  person.  This  rule  is,  however,  much  too  general,  as  there 
are  many  cases  in  which  the  title  deeds  cannot  be  delivered  up. 
And  the  doctrine  always  was,  that  nothing  but  a  voluntary,  dis-  Treat  of  Eq. 
tinct,  and  unjustifiable  concurrence  on  the  part  of  the  first  mort- 
gagee, to  the  mortgagor's  retaining  the  title  deeds,  should  be  a 
reason  for  postponing  his  priority. 

10.  Thus  where  it  appeared  that  the  mortgagor  got  back  the  Peter  v.  Russell, 
title  deeds  from  the  first  mortgagee,  upon  a  reasonable  pretence, 

Lord  Cowper  dismissed  the  bill  brought  by  the  second  mortgagee 
to  postpone  the  first. 

11.  Mr.  Fonblanque  mentions  a  case,  where  it  appearing  that  Pinner  v. 
the  first  mortgagee  had   required,  and  was  assured  by  the  mort-  Treat  of  Eq. 
gagor,  that  he  had  delivered  to  him  all   the  title  deeds;   Lord  B.  l.c.3.  s.4. 

M    2 
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Thurlow  held,  there  must  be  a  voluntary  leaving  of  the  deeds  to 
entitle  the  second  mortgagee  to  a  priority. 

'v,'"1, ' '• 1: ;'.'."'•        12.   In  another  case  Lord  Thurlow  held  that  a  mortgagee  of  a 

reversion,  who  had  not  the  title  deeds,  should  not  be  postponed 

to  a  second   mortgagee,    whose   mortgage   was  made   after  the 

mortgagor  had  come  into   possession,  and  who  had  got  the  title 

deeds;  there  being  neither  fraud  nor  gross  negligence. 

?1?mbt'-Flu!t'         13.  One  Basnett  having  deposited  the  title  deeds  of  an  estate 
2  Anstr.R.432.    .  . 

in  the  hands  of  Plumb,   to  whom   he  was  indebted,  afterwards 

mortgaged  the  estate  to  Fluit,  to  whom  he  was  also  indebted. — 

Basnett  having  become  a  bankrupt,  Plumb  filed  his  bill  against 

Fluit  for  a  sale  of  the  estate,  and  to  restrain  the  defendant  from 

proceeding  at  law  to  recover  possession  of  the  premises. 

The  circumstances  of  the  transaction  were  disputed.  The 
plaintiff  endeavoured  to  fix  the  defendant  with  actual  notice  of 
the  deposits;  and  for  that  purpose  read  the  testimony  of  Basnett, 
who  swore  that  he  had  informed  the  defendant  of  the  deposit  of 
the  title  deeds,  before  the  execution  of  the  mortgage  ;  and  this 
evidence  was  admitted  by  the  Court. 

Lord  Chief  Baron  Eyre  said — The  legal  estate  being  in  the 
defendant,  the  question  was,  whether  the  plaintiff  could  raise  a 
trust  upon  his  estate,  so  as  to  gain  a  priority  for  his  own  demand. 
It  was  fully  settled  that  a  deposit  of  title  deeds,  as  a  security  for 
a  debt,  amounted  to  an  equitable  mortgage.  If  the  plaintiff 
could  prove  actual  or  constructive  notice  of  the  deposit  in  the 
defendant,  it  raised  a  trust  in  him  to  the  amount  of  that  equit- 
able mortgage.  As  to  the  evidence  of  actual  notice,  the  testi- 
mony of  Basnett  alone,  unsupported  and  opposed,  was  too  weak 
to  found  a  decree,  or  even  to  direct  an  issue  upon  it.  Swearing 
to  the  fraudulent  intention  of  his  own  deed,  he  could  expect  little 
credit  in  a  court  of  equity.  A  great  deal  had  also  been  said  about 
constructive  notice,  which  he  took  to  be  in  its  nature  no  more 
than  evidence  of  notice,  the  presumptions  of  which  were  so  vio- 
lent, that  the  Court  would  not  allow  even  of  its  being  con- 
troverted. Thus,  if  a  mortgagee  had  a  deed  put  into  his 
hands,  which  recited  another  deed,  that  shewed  a  title  in  some 
other  person,  the  Court  would  presume  him  to  have  notice,  and 
would  not  permit  any  evidence  to  disprove  it.  The  only  reason 
that  could  raise  in  this  case  a  notion  of  constructive  notice  was, 
that  the  deeds  were  not  forthcoming.     But  was  it  possible  that 
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this  circumstance  could  of  itself  be  notice  of  the  hands  into  which 
they  were  fallen,  or  the  purpose  to  which  they  had  been  applied  ! 
At  the  utmost,  it  could  only  be  a  circumstance  of  evidence,  to 
shew  that  there  was  reason  for  further  inquiry  :  but,  being  un- 
supported by  any  other  circumstances,  it  proved  nothing*. 

It  was  said,  no  man  would  advance  money  upon  an  estate 
without  seeing  the  title  deeds,  unless  with  a  fraudulent  intention. 
He  wished  he  saw,  in  a  court  of  equity,  some  solid  distinction 
established  between  a  consideration  which  was  an  old  debt,  and 
a  sum  advanced  dc  novo.  There  certainly  was  a  great  difference. 
In  the  one  case  the  creditor  jumped  at  any  security  he  could  get: 
he  took  the  deed  of  conveyance,  and  trusted  to  get  the  title  deeds 
afterwards.  But  till  such  a  distinction  was  established,  it  was 
difficult  to  apply  the  reasoning  which  would  belong  to  it. 

The  person  who  took  the  legal  estate  without  the  deeds,  in  a 
case  like  this,  appeared  to  him,  unless  there  was  fraud,  to  be  less 
blameable  than  he  who  took  the  deeds  without  the  estate. 

Upon  all  the  circumstances,  he  could  see  nothing  in  the  case 
that  amounted  to  constructive  notice. 

With  respect  to  the  general  question,  the  effect  of  leaving  the 
title  deeds  in  the  hands  of  the  mortgagor,  the  most  intelligible 
rule,  and,  in  his  opinion,  the  most  agreeable  to  justice,  would 
have  been  to  say,  that  if  a  man  took,  as  his  security  for  his 
mortgage,  a  single  deed,  and  left  the  other  deeds  in  the  hands  of 
the  mortgagor,  so  as  to  enable  him  to  commit  a  fraud,  that  he 
should  in  all  such  cases  be  postponed,  without  reference  to  the 
quantity  of  pains  or  diligence  which  he  exercised  to  obtain  the 
deeds ;  for  whether  the  pains  were  more  or  less,  the  mischief  was 
the  same.  And  if  he  had  found  the  rule  so  laid  down,  he  should 
have  been  perfectly  satisfied.  Bat  it  had  been  decided  otherwise 
in  the  late  cases ;  which  established  the  rule,  that  nothing  but 
fraud,  or  gross  and  voluntary  negligence  in  leaving  the  title 
deeds,  would  oust  the  priority  of  the  legal  claimant. 

In  the  present  case,  all  the  negligence,  or  all  the  activity 
in  the  world,  would  have  left  the  defendant  in  exactly  the  same 
situation  in  which  he  then  was.  He  took  his  mortgage  as 
the  only  security  he  could  get :  if  it  was  already  mortgaged, 
he  was  only  where  he  was  before.  He  seized  it  as  a  plank, 
to  save  something ;  for  as  a  second  mortgage  it  was  worth 
nothing;. 
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The  plaintiff  having  therefore  failed  in  making  out  his  case, 
either  by  actual  or  constructive  notice,  and  the  general  proposi- 
tion not  being  supported,  which,  if  established,  must  apply  to 
purchases  as  well  as  to  mortgages,  the  bill  must  be  dismissed 
with  costs. 

14.  In  a  subsequent  case  Lord  Eldon  said,  "  The  doctrine  at 
last  is,  that  the  mere  circumstance  of  parting  with  the  title 
deeds,  unless  there  is  fraud,  concealment,  or  some  such  purpose, 
or  some  concurrence  in  such  purpose,  or  that  gross  negligence 
that  amounts  to  evidence  of  a  fraudulent  intention,  is  not  of  it- 
self a  sufficient  ground  to  postpone  the  first  mortgage.  I  agree 
with  Chief  Justice  Eyre.  I  should  have  been  glad  to  have 
found  the  rule  established  in  the  Court  the  other  way  ;  at  the 
same  time,  allowance  must  be  made  for  the  cases  put  by  Mr. 
Fonblanque,  of  joint-tenants  and  tenants  in  common,  cases  of 
necessary  exception.  All  cannot  have  the  deeds;  therefore  if 
the  rule  could  be  pressed  to  the  extent  to  which  Mr.  Justice 
Buller  carried  it,  those  cases  must  be  expected,  in  which,  from 
the  nature  of  the  title,  the  deeds  may  be  honestly  out  of  the  pos- 
session. With  that  exception,  such  a  rule  would  avoid  a  great 
deal  of  fraud  in  mortgage  titles ;  upon  which  the  observation 
arises,  that  no  man  can  tell  when  he  is  perfectly  secure.  But 
there  is  no  such  rule." 

15.  [In  Harper  v.  Faulder,  it  was  decided  that  the  first  in- 
cumbrancer, leaving  the  deeds  with  the  mortgagee,  should  not 
be  postponed,  unless  the  possession  of  the  title  deeds  were  le- 
gally incident  to  his  security. 

In  that  case,  estates  were  vested  in  trustees  in  trust  to  raise 
35,000/.  next  to  indemnify  the  lenders  of  that  sum  from  a  rent- 
charge  of  400/.  per  annum,  and  against  a  portion  of  5,000/.  for 
younger  children.  In  order  to  raise  part  of  the  35,000/.  the  trustees, 
in  consideration  of  5,000/.,  granted  an  annuity  to  F.  which  was 
secured  by  a  term  and  a  judgment  not  docketed.  The  annuitant 
permitted  the  deeds  to  remain  in  the  custody  of  the  trustees, 
who  afterwards  made  a  mortgage  for  raising  the  other  part  of 
the  35,000/.,  without  informing  the  mortgagee  of  F.'s  incum- 
brance. The  question  was,  whether  the  annuitant  should  be 
postponed  to  the  mortgagee.  Sir  John  Leach,  V.  C.  decided  in 
the  negative,  observing,  that  not  only  was  the  possession  of  the 
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title  deeds  not  legally  incident  to  F.'s  estate,  and  that  he  v 
not  required,  upon  the  principle  of  reasonable  diligence,  to  have 
stipulated  for  them  ;  but  that  it  would  have  been  a  breach  of 
trust  in  the  trustees  to  have  given  one  incumbrancer  those  deed  3 
which  they  were  bound  to  keep  for  the  security  of  all  persons 
advancing  money  upon  the  credit  of  their  trust.] 

16.  ft  should,  however,   be   observed,  that  where  a  second   Head». 
mortgagee  has  got  possession  of  the  title  deeds,  a  court  of  equity  3pfvVm8.279. 
will  not  take  them  from  him,  unless  the  first  mortgagee  pays 

him  his  money. 

17.  If  a  person  mortgages  his  lands  by  a  defective  convey-  A  defective 
ance,  and  afterwards  mortgages  them  by  an  assurance  that  is  | 

good  and  effectual,  to  a  person  who  has  no  notice  of  the  defec-  second  dicctive 

one. 

tive  conveyance,  the  second  mortgage  will  prevail ;  because  that 
carries  the  legal  estate ;  and  equity  will  not  interfere,  where 
both  parties  are  equally  innocent. 

18.  Copyholds  lands  were  mortgaged,  but  without  a  surren-  Oxwickr. 
der ;  they  were  afterwards  mortgaged  to   another  person,   and  5  BacT'Ab.  43 
surrendered  to  him. 

The  Master  of  the  Rolls,  on  solemn  argument,  dismissed  the 
bill  of  the  first  mortgagee  with  costs,  and  held  that  equity  would 
not  supply  the  defect  of  a  surrender  against  a  person  who  came 
in  by  title,  upon  surrender  of  the  same  premises. 

The  case  was  re-heard  before  Lord  Cowper,  who  was  of  the 
same  opinion  ;  and  took  this  difference,  that  when  there  are  two 
persons  that  have  equal  equity,  then  those  that  have  the  le<>;il 
estate  shall  prevail,  because  there  is  no  equity  to  take  from  such 
persons  the  title  that  they  have  gained  at  law. 

19.  But  if  a  person  mortgages  his  land  by  a  defective  convey-   But  will  be  pre- 
ance,  and  there  be  subsequent  debts,  which  did  not  originally  debts  &c "" 
affect  the  land,  such  as  debts  by  bond,  there  the  defect  of  such 
conveyance  will  be  supplied,  in   equity,  against  such   incum- 
brancers, though   they  afterwards  acquire   a  legal  title  to  the 

land.  For  since  the  subsequent  incumbrancers  did  not  orio-i- 
nally  take  the  lands  for  their  security,  nor  had  an  intention  to 
affect  them,  when  afterwards  the  lands  are  affected,  and  they 
come  in  under  the  person  who  was  obliged  in  conscience  to  make 
the  security  good,  they  will  not  be  allowed  to  stand  in  his  place ; 
but  will  be  postponed  to  such  defective  conveyance. 
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Burgh  d.  20.  Henry  Francis,  father  of  the  defendant  Henry,  in  conside- 

l  A!>.  Km.  320.  ration  of  400/.,  mortgaged  the  premises  by  feofTment  in   fee  to 

-',",' ll'~^'    ,  the    plaintiff's   testator,  but  made  no  livery  thereon,  and  cove- 

5  Bac.  Ah.  41.  '  J 

S.C.  3  Swan,  nanted  for  farther  assurance.  Henry  Francis,  the  father,  bor- 
Lord  dotting-  rowed  of  Burgh,  the  testator,  111.  on  bond  ;  and  promised  that 
the  mortgaged  premises  should  be  security  for  it.  He  after- 
wards made  his  will ;  and  thereof  appointed  his  son,  Henry 
Francis,  executor.  Burgh  died,  and  the  plaintiff  proved  his 
will.  The  defendant,  Henry  Francis,  confessed  several  judg- 
ments on  bonds  entered  into  by  his  father,  namely,  seven  judg- 
ments as  heir,  and  one  as  executor  to  his  father.  One  of  these 
seven  judgments  was  obtained  by  Hay  man,  a  defendant,  in 
Hilary  Term,  1670,  for  400/. ;  all  the  other  judgments  were 
entered  about  the  same  time. 

The  cause  was  heard  by  Lord  Keeper  Finch,  assisted  by  Judge 
Wild,  who  declared,  the  Court  was  fully  satisfied  that  the  plain- 
tiff ought  to  be  relieved,  and  the  said  judgments  ought  not  to 
encumber  the  premises,  till  the  mortgage  money  was  fully  paid  ; 
wherein  the  Court  did  not  ground  its  judgment  upon  the  man- 
ner of  obtaining  the  judgments,  all  in  a  term,  and  most  of  them 
together ;  nor  on  the  special  way  whereby  the  heir  charged  the 
lands,  by  pleading  riens per  descents;  but  upon  the  true  nature 
of  the  case.  The  Court  declared,  that  the  debt  due  upon  mort- 
gage did  originally  charge  the  lands,  which  the  bonds  did  not, 
till  they  were  reduced  to  judgments  ;  and  it  ought  not  to  be  in 
the  heir's  power,  by  confessing  judgments,  to  charge  the  lands 
in  the  prejudice  of  that  equity,  the  rather  because  of  the  cove- 
nant for  farther  assurance.  And  though  the  mortgage  was  de- 
fective in  law,  for  want  of  livery,  yet  equity,  which  supplied  that 
defect,  charged  the  lands  ;  and  though  the  creditors  had  no 
notice,  yet  they  should  be  bound,  because  they  were  put  in  no 
worse  condition  than  they  ought  to  be,  viz.  to  be  postponed  to  the 
mortgage.  Therefore  it  was  decreed,  that  the  defendant  Henry, 
the  heir,  should  convey  to  the  plaintiff  or  her  assigns  in  fee,  re- 
deemable on  payment  of  400/.,  and  the  premises  to  be  held 
quietly  against  the  plaintiffs. 

Taylorw.  21.  A.  surrendered   a  copyhold  estate,   by  way  of  mortgage, 

Wheeler,  l  J  >      J  J  &  &  » 

2  Vem.  564.  for  money  lent ;  but  the  surrender  was  not  presented.  A.  be- 
came a  bankrupt;  his  assignees  were  admitted  to  the  copyhold, 
and  brought   their  ejectment  to  obtain  possession  of  it.     The 
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mortgagee  brought  his  bill  in  Chancery  to  be  relieved.  The 
Court  decreed  a  perpetual  injunction  in  behalf  of  the  mort- 
gagee ;  for  though  it  was  said  that  the  creditors  of  the  bankrupt 
were  equally  valuable  as  the  mortgagee,  and  having  the  title  at 
law,  they  ought  to  be  preferred  ;  yet  it  was  over-ruled,  because 
the  other  creditors  of  the  bankrupt  did  not  lend  on  the  credit  of  the 
land,  as  the  mortgagee  did ;  therefore  when  such  creditors  came 
under  the  bankrupt  to  charge  the  land,  they  ought  to  stand  in 
his  place,  and  come  under  the  same  obligation  of  conscience,  to 
make  good  the  defective  security. 

22.  The  priority  of  payment  according  to  the  date  of  each   Priority  may  be 

...  iii  c         i  l°st  by  fraud. 

mortgage,  or  other  incumbrance,  may  be  lost  by  any  fraud  or 

artifice  of  the  first  mortgagee,  in  concealing  his  own  mortgage, 

for  the  purpose  of  inducing  another  person   to  lend   money  on  Treat  of  Eq. 
,  .  ...    ]?.  l.  c.  3.  s.  4. 

the  same  lands,     box  in  such  a  case  the  Court  or  Chancery  will 

give  a  priority  to  the  subsequent  incumbrancer. 

23.  A  person  who  was  a  counsellor,  having  lent  8,000/.  to  A.,   Draper  v. 

.        ,       Borlace, 
upon  a  mortgage   in  fee  oi   a  manor,  and  on  a  statute,  in  the  2  Vera.  370. 

penalty  of  16,000/. ;  was  afterwards  consulted  by  B.  as  to  a  loan 

of  2,000/.  to  A.;  encouraged  him  to  lend  the  money,  and  drew 

the  mortgage  deed,  in  which  he   inserted   a  covenant,   that   the 

estate  was  free  from  incumbrances. 

Decreed  that  B.,  the  second  mortgagee,  should  have  a  priority. 

24.  A  mortgagee  was    present  when  the  mortgagor  was  in  Berisford  o. 
treaty   for  the   marriage  of  his  son  with  the  father  of  the  lady ;   3  Atk.  49. 
and  the   lands,   which   were  in    mortgage,  being  agreed  to  be 

settled  upon  his  marriage,  to  the  intended  husband  for  life, 
remainder  to  the  wife  for  life,  remainder  to  the  issue  of  the 
marriage  ;  it  was  not  opposed  by  the  mortgagee,  who  fraudu- 
lently concealed  his  mortgage,  and  at  the  same  time  privately 
assured  the  father  of  the  young  man  that  he  would  trust  to  his 
personal  security. 

Decreed  that  the  son,  and  the  issue  of  the  marriage,  should 
hold  the  lands  quietly  against  the  mortgagee  and  his  heirs. 

25.  But  where  the  party  to  whom  the  fraud  is  imputed  was 
not  conusant  of  the  treaty,  nor  in  any  manner,  nor  for  any 
fraudulent  purpose,  confederating  with  the  party  practising  the 
fraud,  this  principle  does  not  apply. 

26.  Thus  if  a  person,  intending  to  advance  money  on  a  mort-  li>i>otson  v. 
gage,  applies  to   a   prior  incumbrancer  to  know  whether  he  has   2Vera.'554. 
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any  charge  on  the  estate  on  which  he  intends  to  lend  his  money, 
and  he  denies  that  he  has  any  charge,  he  will  thereby  lose  his 
Taslc.  priority.     But  the  person   intending  to  advance  the  money,  or 


M  i;.. i.     his  agent,  must   inform  the    prior  incumbrancer  that  he  intends 


','  v'     '  ''         to  lend  money  on  the  lands:  for  the  prior  incumbrancer  is  not 
Pearson  i .  J  '  * 

Morgan,  bound  to  answer,  unless  he  knows  of  such   intention;  as   the 

1  Bro.  C(  •      •  .  .      .  .  .    .  .  . 

2 388.        question    may    be    asked     merely     to    satisfy     an    impertinent 

curiosity. 
Mocattav.  27.  It  was  formerly  held,  that  if  a  mortgagee  was  witness  to 

i  r.  Wms.393.  a  second  mortgage  deed,  it  would  give  a  priority  to  the  second 
Welfordtj.  mortgagee.     In  a  subsequent  case,  Lord  Hard wicke  is  reported 

i  \  es.  6.  to  have  said,  he  did  not  think  the  bare  attesting  a  deed  by  a 

person   as  a   witness  would    create  such  a   presumption  ol  his 
.Eden  200.        knowledge  of  the  contents,  as  to  affect  him   with  any  fraud; 

for  a  witness  is  only  to  authenticate  it,  and   not  to  be  privy  to 
Beckett;.  the  contents.     And   in  a  modern  case  Lord  Thurlow  said,  "I 

Cordley,  .  i  •    i    t     i        i  i    i  i 

l  Bro.'C.  C.       do  not  leave  this  as  a  case  which  1  should  determine  in  the  same 

manner ;  for  a  witness,  in  practice,  is  not  privy  to  the  contents 

of  the  deed." 

Of  tacking  sub-       28.  It  has  been  already  stated,   that  if  a  purchaser,  without 

''  '"  l,ni>1'  •  i         •  •  r  ■ 

incumbrances,     notice  of  any  incumbrance,  obtains  an  assignment  or  a  prior  statute, 

Tit.  12.  c.  3.       judgment,  or  recognizance,  to  a  trustee  for  himself,  he  may  by 
s.  34.  Tit.  14.     J      =>  '  °  '  11P  . 

s.  108.  that  means  protect  the  lands  purchased  from  any  mesne  incum- 

brances. Now,  as  mortgagees  are  considered  in  equity  as  pur- 
chasers pro  t(uito,  the  same  same  doctrine  has  been  extended  to 
them  ;  and  it  has  been  long  settled,  that  a  mortgagee  who  has  ad- 
vanced his  money,  without  notice  of  any  prior  incumbrance,  may, 
by  getting  an  assignment  of  a  statute,  judgment,  or  recognizance, 
protect  himself  from  any  incumbrance  subsequent  to  such  statute, 
judgement,  or  recognizance,  though  prior  to  his  mortgage  ;  that 
is,  he  will  be  allowed  to  tack  or  unite  his  mortgage  to  such  old 
security,  and  will  by  that  means  be  entitled  to  recover  all  the 
monies  for  which  such  security  was  given,  together  with  the 
money  due  on  his  mortgage,  before  the  prior  mortgagees  are 
entitled  to  recover  any  thing,  (a) 

(a)  [But  if  a  third  incumbrancer  having  constructive  notice  of  the  second  mortgage, 
fails  to  keep  the  first  security  on  foot  for  his  protection,  lie  is  not  entitled  to  stand  in  the 
place  of  the  first  mortgagee  against  the  second.  Tarry  v.  Wright,  1  Sim.  &  Stu.  369. 
See  also  Toulmin  v.  Steerc,  3  Mer.  210.J 
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29.  One  Syddal  granted  a  rent-charge  to  the  plaintiff  Higgon  ;  Higgon  v. 
afterwards  mortgaged  the  premises  to  one  Calamy.  The  assignees   | ,  ,,,.'<-.,.  i  yK 
of  Calamy,  after  his  death,  bought  in  ;i  judgment  precedent  to 

the  rent-charge.  The  plaintiff  exhibited  his  bill  to  discover  what 
estate  the  defendant  claimed  ;  and  charged  that  Calamy  had 
notice  of  the  plaintiff's  rent-charge,  before  his  mortgage.  The 
defendants  pleaded  the  mortgage  to  Calamy  ;  and  afterwards 
hearing  of  precedent  incumbrances,  they  bought  in  a  legal  title 
precedent  to  the  plaintiff's  ;  and  offered,  that  if  the  plaintiff 
would  pay  all  due  on  the  mortgage,  and  on  their  new  acquired 
title,  to  assign  all  to  him  ;  if  he  would  not,  they  stood  upon  it, 
they  ought  not  to  discover  what  that  estate  was  they  had  bought 
in  ;  nor  ought  their  title  to  be  drawn  under  examination  in 
equity.  And  by  way  of  answer  denied  that,  to  their  knowledge 
or  belief,  Mr.  Calamy  had  any  notice  of  the  rent-charge  when 
he  lent  his  money. 

On  debate  the  plea  was  allowed  by  Lord  Keeper  Bridgeman. 

30.  One  English  mortgaged  the  manor  of  Wishat  for  1,000/. ;  Marsh  i>.Lee, 
afterwards  acknowledged  a   statute  to  the  mortgagee  for  800/.  icha.Ca.  162. 
He  mortgaged  the  same  lands  sometime  after  for  700/.,  and  lastly 
mortgaged  them  to  one  Lee  for  200/.     Lee  had  no  notice  of  the 

former  incumbrances  when  he  lent  his  money :  but  having  dis- 
covered the  mortgage  for  700/.,  he  purchased  in  the  preceding 
mortgage  and  statute.  The  question  was,  whether  he  should 
by  that  means  protect  himself  against  the  mortgage  for  700/. 

Lord  Keeper  Bridgeman,  assisted  by  Lord  Ch.  B.  Hale  and 
Justice  Rainsford,  held  that  Lee  might  make  use  of  these  in- 
cumbrances to  protect  his  own  mortgage,  as  he  had  both  law  and 
equity  on  his  side  ;  for,  first,  he  had  the  legal  title,  by  having 
purchased  in  the  preceding  mortgage  and  statute  ;  secondly,  he 
had  equal  equity  with  the  mortgagee  for  700/.  by  having  lent  his 
money  without  notice  of  any  preceding  incumbrance.  Lord 
Ch.  B.  Hale  observed  that  this  point  had  been  determined  by 
the  Court  of  Exchequer  in  one  Shelley's  case.  Sir  II.  Finch, 
counsel  for  Lee,  cited  Primate  v.  Jackson,  Grove  v.  Grove, 
and  Mrs.  Calamy's  case ;  in  all  which  the  Court  of  Chancery 
had  determined,  that  a  purchaser,  or  a  mortgagee  for  a  valuable 
consideration,  without  notice,  who  took  in  a  precedent  incum- 
brance, should  thereby  protect  his  estate  against  any  person  who 
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had  a  mortgage  subsequent  to  the  first,  and   prior  to  the  last 
mortgage ;  although  he  had  purchased  in  the  incumbrance  after 
he  had  notice  of  the  second  mortgage. 

31.  There  were,  first,  second,  and  third  mortgagees,  who  had 
all  lent  their  money  without  notice.  The  third  mortgagee,  hear- 
ing of  the  two  former  securities,  bought  in  the  first  incumbrance, 
which  was  a  satisfied  judgment.  It  was  strongly  insisted  on  at 
the  bar,  that  though  the  trade  of  buying  in  incumbrances  had 
been  formerly  countenanced,  yet  it  was  in  truth  a  thing  against 
conscience,  and  contradictory  to  many  established  rules  of  law 
and  equity. 

Lord  Keeper  North  said  he  wondered  the  counsel  laid  then- 
shoulders  to  a  point  that  had  been  so  long  settled,  and  received 
as  the  constant  course  of  Chancery.  It  was  true  there  had  been 
strong  arguments  used  against  the  unreasonableness  of  this 
practice  ;  there  might  be  likewise  strong  reasons  brought  for 
the  maintaining  of  it ;  and  so  was  at  first  a  case  very  disputable  : 
but  being  once  solemnly  settled,  as  it  was  in  the  case  Marsh  v. 
Lee,  he  would  not  suffer  that  point  to  be  stirred. 

32.  The  plaintiff  was  a  jointress,  the  defendant  was  a  mort- 
gagee, subsequent  to  the  jointure ;  and  got  an  assignment  of  a 
statute,  which  was  precedent  to  the  jointure,  but  was  satisfied, 
and  extended  it  on  the  lands  mortgaged.  The  bill  was  to  set 
aside  the  extent,  for  that  the  statute  was  satisfied.  Whether  the 
statute  being  satisfied  should  protect  the  mortgage,  or  be  set 
aside,  without  payment  of  the  mortgage  money,  was  the 
question. 

The  Master  of  the  Rolls  (Sir  John  Trevor)  decreed,  that  upon 
the  plaintiff's  paying  the  mortgage  money  with  interest  and 
costs,  the  defendants  should  assign  all  their  securities  to  the 
plaintiff;  but  would  not  set  aside  the  extent,  without  payment  of 
the  mortgage  money. 

33.  The  plaintiff  lent  J.  S.  600/.  on  mortgage ;  afterwards 
discovering  that  the  estate  was  pre-mortgaged  to  the  defendant, 
he  got  in  an  old  satisfied  incumbrance,  and  brought  his  bill  to 
compel  the  defendant  to  redeem  or  foreclose.  It  was  objected 
that  the  plaintiff,  as  between  him  and  the  defendant,  who  was 
a  purchaser,  ought  to  have  proved  the  actual  lending  and  pay- 
ment of  the  consideration  money,  and  the  producing  the  deed,  or 
an  acquittance  was  not  sufficient. — Sed  non  allocatur. 
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34.  A  creditor  by  judgment  cannot,  by  buying  in  an  old  mort-   A  judgment 

......  .  ,  .  c  i  i tor  cannot 

gage,  tack  it  to  Ins  judgment,  so  as  thereby  to  gam  a  preference   tack# 

to  the  judgment,  over  a  subsequent  mortgage  ;  because  a  iudg-   )V,    ''  ',', 

J      n  '  l  o  o    '  J      o     Puling,  Free. 

ment  creditor  does  not  advance  his  money  upon  the  credit  of  the  in  Cha.  494. 
cognizor's  real  estate. 

35.  After  a  decree,  which  referred  it  to  a  Master  to  state  the   Braceu. 

,  .  .  ,     ,     .  rr>       •         ,1  r   duchess  of 

several  incumbrances,  and  their  priority,  anecting  the  estate  ot  Marlborou 

Sir  W.  G.,  this  case  arose.  A  puisne  judgment  creditor  bought  2 ?•  Wms. 491. 
in  the  first  mortgage,  without  notice  of  the  second  mortgage, 
when  he  lent  his  money  on  the  judgment;  the  question  was, 
whether  this  puisne  judgment  creditor  should  tack  and  unite  his 
judgment  to  the  first  mortgage,  so  as  to  gain  a  preference  on  his 
judgment,  before  the  mesne  mortgage. 

Sir  Joseph  Jekyll  held,  that  if  a  judgment  creditor,  or  creditor 
by  statute  or  recognizance,  buys  in  the  first  mortgage,  lie  shall 
not  tack  or  unite  this  to  his  judgment,  Sec.  and  thereby  gain  a 
preference  ;  for  one  cannot  call  a  judgment,  Sec.  creditor  a  pur- 
chaser, nor  has  such  creditor  any  right  to  the  land;  he  has 
neither  jus  in  re,  nor  ad  rem ;  therefore,  though  he  releases  all 
his  right  to  the  land,  he  may  extend  it  afterwards.  All  that  he 
has  by  the  judgment  is  a  lien  upon  the  land  :  but  nun  constat 
whether  he  ever  will  make  use  thereof;  for  he  may  recover  the 
debt  out  of  the  goods  of  the  cognizor  by  fieri  facias,  or  may  take 
the  body  ;  and  then,  during  the  defendant's  life,  he  can  have  no 
other  execution.  Besides,  the  judgment  creditor  does  not  lend 
his  money  upon  the  immediate  view  or  contemplation  of  the 
cognizor's  real  estate,  for  land  afterwards  purchased  may  be 
extended  on  the  judgment;   nor   is  he  deceived  or  defrauded, 

though  the  cognizor  of  the  judgment  had  before  made  twenty   Exparte Knott, 

P     ,,    ,  .  ,  ,  .11  Ves.  617. 

mortgages  or  all    his  real  estate ;   whereas   a  mortgagee  is  de- 
frauded or  deceived,  if  the  mortgagor  before  that  time  mortgaged 

7  So  o    o 

his  land  to  another. 

That  though  the  rule  of  equity  had  been  so  settled,  it  was  not, 
however,  without  great  appearance  of  hardship  ;  for  still  it  seemed 
reasonable  that  each  mortgagee  should  be  paid  according  to  his 
priority,  and  hard  to  leave  a  second  mortgagee  without  remedy, 
who  might  know,  when  he  lent  his  money,  that  the  land  was  of 
sufficient  value  to  pay  the  first  mortgage,  and  also  his  own  ;  to 
be  defeated  of  a  just  debt  by  a  matter  inter  alios  acta,  a  con- 
trivance betwixt  the  first  mortgagee  and   the  third,  was  great 
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severity.     But  this  had  been  settled,  upon  solemn  debate,  in  the 

Ante,  s.  30.        case  of  Marsh  v.  Lee ;  wherein  that  great   man   Sir  Matthew 

Hale  was  called    by   the  Lord   Chancellor  to  his  assistance. — 

Barneti  v.  Though  this  was  settled,  there  could  be  no  reason   to  carry  it 

W  cston,  . 

12  Yes.  130.  farther,  to  a  case  not  within  the  same  reason;  to  a  case  where 
the  lender  of  the  money  did  not  advance  it  upon  the  immediate 
credit  of  the  land. 

Bat  a  mortgagee       ^6.  It  is  laid  down  by  Sir  J.  Jekyll,  in  the  above  case,  that  if  a 

in. iv  t.u-k  a  j  j     '  / 

judgment.  mortgagee  lends  a  farther  sum  to  the  mortgagor,  upon  a  judgment 

Alorrctr  PisIcg 

2  Atk.  52.  Sup!  or  statute,  he  shall  retain  against  a  mesne  mortgagee,  till  both  the 
s'beDhertU  mortgage  and  judgment  are  paid.  Because  it  was  to  be  pre- 
Tiiiey,  2  Atk.      sumed  that  he  lent  his  money  upon  the  statute  or  judgment,  as 

352.  Anon.  .  J      l  J       °  ' 

2  Yes.  662.  knowing  he  had  a  hold  of  the  land  by  the  mortgage,  and  in  coll- 
ides, ail!  '  fid°nce  ventured  a  farther  sum  on  a  security,  which,  though  it 
passed  no  present  interest  in  the  land,  yet  must  be  admitted  to 
be  a  lien  on  it.  [And  he  further  observed,  that  the  puisne  mort- 
gagee, when  he  lent  his  money,  had  no  notice  of  the  second 
mortgage,  statute,  or  judgment,  for  that  was  the  sole  equity.] 
5£f  *■£?"•       37.  It  has  been  determined  by  Sir  W.  Grant,  that  where  there 

16  \  es.  397.  J 

was  a  first  and  a  second  mortgage,  and  the  mortgagor  became  a 
bankrupt,  the  first  mortgagee  was  entitled  to  tack  a  subsequent 
docketed  judgment,  though  no  execution  had  issued  at  the  time 
of  the  bankruptcy. 

rontr^tS?        38'  tBut  a  mortgagee  wil1  not  be  allowed  to  tack  simple  con- 

Exparte Hooper,  tract  debts  to  his  mortgage,  although  the  mortgagor  may  have 
1  Mer.  7. 

entered  into  a  parol  agreement,  that  he  shall  be  at  liberty  to  do 
so :  for  the  mortgagee  is  not  entitled  to  say  he  holds  the  convey- 
ance as  a  deposit ;  because  the  contract  under  which  he  holds,  is 
a  contract  for  conveyance  only,  and  not  for  deposit. 

Nor  a  bond.  30^  ^  ^  jt  seems  aiso  a  bond  creditor  gains  no  preference  by 

Lowthian  1 .  &  •  J 

Hasel,  3  Bro.  buying  in  the  first  mortgage,  for  he  cannot  tack  his  bond  to  the 
C.  C.  162.  *      &  .  ,      °   &        . 

mortgage  against  subsequent  incumbrances. 

( annon  i . Pack,  4Q#  Neither  can  a  mortgagee  of  copyholds  tack  a  judgment  to 
pi-  6.  his  mortgage,  because  judgments  do  not  affect  them. 

l.atouchv.  . 

Dunsany, ] Sch.       A  mortgagee  in  Ireland,  by  tbe  operation  of  the  Registry  Act 
•   °  • lb-    (6  Ann.  c.  2.  I.),  cannot   tack   so  as   to   gain   priority  against 
mesne  registered  incumbrances.] 
Effectofob-  4]_  rpne  naturc  0f  outstanding  terms  for  years,  and  the  dis- 

taining  a  prior  &  J 

term  tor  years,  tinction  between  terms  in  gross  and  terms  attendant  on  the  in- 
heritance, having  been  already  explained ;  it  will  be  sufficient 
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here  to  state,  that  where  a  second  or  third  mortgagee,  who  ad- 
vanced his  money  without  notice  of  any  prior  incumbrance,  can 
obtain  an  assignment  of  an  old  term  in  gross  to  a  trustee  for 
himself,  he  will  be  thereby  enabled  to  retain  possession  of 
the  legal  estate,  till  he  is  repaid  all  the  money  due  on  his 
mortgage. 

42.  Although  a  term  has  been  assigned  upon  an  express  trust 
to  attend  the  inheritance;  yet  if  a  subsequent  incumbrancer  gets 
an  assignment  of  it  to  a  trustee  for  himself,  it  will  protect  him 
against  all  mesne  incumbrances,  in  the  same  manner  as  if  it  had 
been  a  term  in  gross. 

43.  George  Willoughby,  the  plaintiff  Jane's  husband,  being  Wilioughby  v. 
seised  in  fee,  subject  to  a  mortgage  term  for  years,  on  the  12th  j  TernuK«p. 
November,  1718,  in  consideration  of,  and  previous  to,  his  mar-  7,)3, 

riage  with  the  plaintiff,  entered  into  articles  for  settling  the  estate 
to  the  use  of  himself  for  life,  then  for  securing  a  jointure  to  the 
plaintiff  Jane,  of  350/.  per  annum,  remainder  to  the  first  and 
other  sons  of  the  marriage  in  tail  male,  remainder  to  George 
Willoughby  in  fee,  and  power  to  charge  the  premises  by  deed  or 
will,  with  3,000/.   for  younger  children's  portions. 

A  settlement  was  made  24th  March,  1718,  in  pursuance  of 
the  articles;  and  17th  August,  1718,  the  old  term  was  assigned 
to  Skylling  and  Popham,  upon  an  express  trust  declared  for 
George  Willoughby,  his  heirs,  and  assigns,  to  attend  and  wait 
upon  the  freehold  and  inheritance  of  the  premises,  and  be  sub- 
servient thereto.  George  Willoughby,  24th  March,  1750,  made 
his  will,  and  executed  his  power,  by  charging  his  estate  with 
3,000/.  for  his  younger  children.  He  died,  leaving  the  plaintiff 
Jane,  his  widow,  the  defendant,  Henry  Willoughby,  his  eldest 
son,  and  three  daughters,  and  a  younger  son  George,  co-plaintiffs 
with  the  mother.  The  plaintiff  Jane  being  entitled  under  the 
settlement  to  her  jointure  of  350/.  per  annum,  and  Henry  being 
tenant  in  tail,  he  suffered  a  recovery,  declaring  the  use  to  trustees 
and  their  heirs,  upon  trust,  nevertheless,  for  such  person  and  per- 
sons, and  such  estate  and  estates,  as  he  the  said  Henry  Wil- 
loughby should  by  deed  appoint.  He  borrowed  870/.  of  his 
mother,  and  by  an  appointment  mortgaged  the  estate  to  her  for 
500  years.  All  this  time  the  old  term  remained  in  Skylling  and 
Popham:  but  15th  June,  1752,  Henry  borrowed  800/.  of  the 
defendant  Jeffrey  Cripps;  and  for  securing  it,  mortgaged  the 
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premises  to  Cripps  in  fee.  The  same  day  Skylling,  the  surviv- 
ing trustee  in  the  assignment  of  the  old  term  to  attend  the  in- 
heritance, by  the  direction  of  the  defendant  Henry,  assigned  that 
term  to  the  defendant  Boote,  in  trust  to  protect  Cripps's  mortgage 
of  the  fee. 

It  appeared  by  evidence,  that  previous  to  the  taking  of  this 
mortgage,  and  on  that  occasion,  Cripps  had  full  notice  of  the 
marriage  articles  ;  notwithstanding  which  he  took  a  covenant  in 
the  mortgage  deed  from  Henry  Willoughby,  that  the  premises 
were  free  from  all  incumbrances,  except  one  indenture  of  assign- 
ment of  the  old  term  to  the  defendant  Boote,  and  the  said  term, 
and  the  mesne  assignment  thereof  in  the  said  last  assignment 
mentioned  ;  but  it  did  not  appear  that  Cripps  had  any  notice  of 
the  mortgage  made  by  Henry  to  the  plaintiff  his  mother. 

The  plaintiff,  Jane,  the  mother,  together  with  her  daughters 
and  younger  son,  brought  a  bill  to  have  the  benefit  of  her  join- 
ture under  the  marriage  settlement ;  also  to  have  a  sale  of  the 
estate,  subject  to  her  3301.  per  annum ;  and  out  of  the  money 
arising  from  such  sale  to  be  paid  the  arrears  of  her  jointure, 
next  the  provision  for  her  daughters  and  younger  son,  and 
then  her  mortgage  of  870/.,  and  the  other  incumbrances  in 
their  order. 

The  defendant  Cripps,  the  puisne  mortgagee,  submitted  that 
the  plaintiff  Jane's  jointure,  and  the  younger  children's  por- 
tions, should  be  preferred  :  but  insisted  that  his  mortgage  ought 
to  be  preferred  to  the  plaintiff  Jane's  mortgage ;  the  legal  estate 
of  the  prior  term  being  vested  in  the  defendant  Boote,  his  trus- 
tee ;  and  he  being  a  purchaser  by  his  second  mortgage,  without 
notice  of  the  first:  on  this  principle  that  the  legal  estate  of 
the  term  being  in  a  trustee  for  him,  he  had  both  law  and  equity 
on  his  side,  while  the  plaintiff  Jane  had  only  an  equity  as  against 
the  term. 

Lord  Hardwicke. — "  Two  questions  have  been  argued  at  the 
bar: — First,  a  general  question,  whether  this  term  having  been 
assigned  to  Skylling  and  Popham  upon  an  express  trust  declared, 
to  attend  upon  the  freehold  and  inheritance,  and  be  subservient 
thereto  ;  the  defendant  Cripps  could  in  equity  have  had  the 
benefit  of  it  to  protect  his  mortgage,  both  against  the  jointure, 
the  younger  children's  portions,  and  the  prior  mortgage ;  even 
supposing  he  had  no  notice  of  them. 


35. 
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"  Secondly,  A  particular  question,  whether  the  defendant 
Cripps,  having  full  notice  of  the  marriage  settlement,  the  join- 
ture, and  portion,  and  consequently  not  being  entitled  to  the 
entire  absolute  benefit  of  the  legal  estate  of  the  old  term,  can  he 
preferred  to  the  plaintiff,  Mrs.  Willoughby,  even  as  to  her  mort- 
gage ;  or  must  come  in  only  according  to  his  priority  in  order  of 
time. 

"  The  first  question  depends  upon  three  considerations: — 1st, 
What  is  the  nature  of  a  term  attendant  upon  the  inheritance  ? 
2nd,  What  kind  of  grantee  or  owner  of  the  inheritance  is  entitled 
to  the  protection  of  such  a  term ;  or,  in  other  words,  in  whose 
hands  such  a  term  shall  be  allowed  to  protect  the  inheritance? 
3d,  Against  what  estates,  charges,  or  incumbrances,  the  protec- 
tion arising  from  such  a  term  shall  extend  V 

What  Lord  Hardwicke  said  respecting  the  two  first  of  these  Tit.  12.  c.  3. 
points  has  been  stated  in  a  former  Title.  The  subsequent  part 
of  this  excellent  judgment  shall  therefore  only  be  here  tran- 
scribed.— "  The  third  consideration  is,  against  what  estates, 
charges,  or  incumbrances,  the  protection  arising  from  such  a 
term  shall  extend  1  The  answer  to  this  question  may,  I  think, 
be  laid  down  very  generally  ;  against  all  estates,  charges,  and 
incumbrances,  created  intermediate  between  the  raising  of  the 
term,  and  the  purchase.  But  here  I  desire  to  be  understood  to 
take  in  all  the  qualities  or  requisites  before  laid  down  ;  valuable 
consideration,  bona  Jides,  and  entire  fairness  in  the  purchase, 
freedom  from  notice,  either  express  or  implied,  and  the  having 
the  first  and  best  right  to  call  for  the  legal  estate  of  the  term ; 
all  these  must  concur  to  warrant  this  protection.  And  here 
arises  the  distinction  whereupon  great  stress  was  laid  for  the 
plaintiff  in  this  cause,  and  which  was  much  laboured.  1st,  It 
was  admitted  that  this  will  be  so,  where  the  old  term  is  standing- 
out  in  the  original  mortgagee  or  grantee  of  it,  or  his  representa- 
tives, and  has  never  been  assigned  to  attend  the  inheritance ; 
but  that  where  it  has  been  so  assigned  upon  an  express  trust, 
it  shall  attend  the  first  limitations  of  the  inheritance,  and  all  the 
estates  derived  out  of  it;  it  shall  protect  them,  as  here  the  uses 
of  the  marriage  settlement,  and  the  subsequent  purchaser  with- 
out notice,  can  no  ways  gain  the  benefit  of  it. 

"  2dly,  That  were  it  is  so  assigned  upon  an  express  trust  to 
attend  the  inheritance,   it  is  become  so  annexed  to  that  inherit* 

VOL.   II.  n 


Title  XV.  Mortgage.  Ch.  V.  s.  43. 
ance,  that  it  cannot  be  severed  from  it ;  but  the  argument  is  not 
well  founded.  It  is  an  attempt  to  establish  a  new  distinction 
between  a  term  attendant  upon  the  inheritance  by  express  decla- 
ration of  the  trust,  and  a  term  so  attendant  by  construction  or 
judgment  of  a  court  of  equity.  No  authority  or  precedent  of 
this  Court  has  been  cited  to  warrant  this  distinction  ;  and  the 
only  case  where  any  thing  of  that  nature  appears  is  to  the  con- 
trary :  I  mean  that  of  Oxwick  and  Brokett,  in  1  Ab.  Eq.  355. 
Flow  authentic  that  report  is  I  cannot  take  upon  me  to  say,  for 
the  decree  is  not  entered  in  the  Register's  Book ;  and  the  Mi- 
nutes are  so  imperfect,  that  nothing  material  can  be  collected 
from  them,  except  that  there  was  an  assignment  of  a  mortgage 
term  to  attend  the  inheritance  in  the  case.  Let  us  then  examine 
the  ground  of  this  difference. 

"  First,  It  was  urged  that  where  a  term  appears  to  be  assign- 
ed expressly  to  attend  the  inheritance,  it  is  notice  to  a  purchaser 
or  mortgagee  that  there  are  some  limitations  of  the  inheritance 
to  be  protected  by  it ;  but  I  take  this  to  be  a  mistake.  It  is 
notice  of  nothing  but  that  there  is  an  inheritance  to  be  protected, 
and  that  the  term  is  attendant ;  and  it  does  by  no  means  imply 
that  the  inheritance  is  settled,  or  bound  by  special  limitations  ; 
for  a  satisfied  term  may  be,  and  often  is,  assigned  to  attend  an 
inheritance  in  fee  simple,  as  well  as  fee  tail,  or  an  estate  carved 
out  by  particular  uses  and  limitations.  It  therefore  gives  notice 
to  a  purchaser  of  nothing  but  what  he  had  notice  of  by  the 
deeds,  making  out  the  title  to  the  fee.  In  this  respect  it  is  just 
the  same  as  where  the  trust  to  attend  the  inheritance  is  con- 
structive or  implied.  Indeed,  if  the  trust  be  declared  to  attend 
the  freehold  and  inheritance,  as  limited  or  settled  by  such  a 
deed,  or  to  protect  the  uses  of  such  a  settlement,  as  is  sometimes 
done,  that  will  be  notice  of  the  deed  or  settlement,  and  conse- 
quently of  all  the  uses  of  it;  and  the  purchaser  is  bound  to  find 
them  out  at  his  peril ;  and  I  look  upon  this  to  have  been  the 
ground  of  the  mistake. 

"  Secondly,  It  was  argued  that  a  term  expressly  assigned  to 
attend  the  inheritance  is  so  connected  with  it,  that  it  will  go 
along  with  all  the  uses  and  interests  devised  out  of  that  inherit- 
ance, for  a  valuable  consideration.  That  where  a  new  convey- 
ance is  made  of  it  for  a  valuable  consideration,  the  trust  of  the 
term  will  immediately  follow  it,  and   the  trustee  will  become  a 
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trustee  for  the  new  use.  That  so  it  was  here  upon  the  first 
mortgage  made  to  the  plaintiff,  Mrs.  Willoughby,  by  the  de- 
fendant her  son  ;  and  the  surviving  trustee  Skylling  could  not 
alter  the  trust.  I  agree  that  it  will  be  so  against  the  grantor  in 
that  new  conveyance  of  the  inheritance,  and  his  heirs,  and  all 
persons  claiming  from  him  as  volunteers,  or  with  notice.  So  it 
is  in  all  cases  where  the  owner  creates  a  new  estate,  use,  or  in- 
cumbrance, out  of  the  inheritance,  or  a  charge  upon  it;  con- 
fesses a  judgment  or  a  statute  staple,  &c.  The  trust  of  an 
attendant  term  is  affected  with  it,  in  like  manner  as  the  inhe- 
ritance is,  as  against  the  grantor  and  his  heirs  ;  and  the  pur- 
chaser or  incumbrancer  will  receive  the  benefit  of  it  in  this 
Court.  But  when  a  new  purchaser  for  a  valuable  consideration 
comes  in  without  notice,  and  with  all  the  qualifications  which  I 
have  before  mentioned,  and  gets  an  assignment  of  the  term,  he 
comes  in  in  a  different  degree  ;  and  as  he  is  innocent,  and  has 
paid  or  given  the  value,  and  has  got  the  law  with  him,  how  can 
a  court  of  equity  take  it  from  him,  without  contradicting  all  their 
rules?  This  subsequent  purchaser  having  no  notice,  stands  as 
against  the  prior  purchaser  or  incumbrancer,  but  in  the  common 
case. 

"  Thirdly,  it  was  objected  further,  that  this  is  to  sever  the 
trust  of  the  term  from  the  inheritance,  and  to  leave  the  title  of 
the  inheritance  to  go  one  way,  and  the  trust  of  the  term  another 
way.  That  this  was  not  in  the  power  of  the  owner  of  the 
inheritance  after  his  first  conveyance,  nor  of  the  trustee,  nor  of 
both  joining  together.  It  is  not  necessary  here  to  enter  into  the 
discussion  of  all  the  cases  wherein  a  term  once  attendant  upon 
the  inheritance  may  be  disannexed,  and  be  turned  into  a  term  in 
gross ;  it  is  certain  that  it  may  be  done  at  any  time  by  the  abso- 
lute owner  of  the  inheritance;  and  so  it  is  admitted  by  Serjeant 
Maynard,  in  his  argument  of  the  Duke  of  Norfolk's  case  :  or  it 
may  be  made  to  become  a  term  in  gross  upon  a  contingency, 
according  to  the  resolution  of  that  case.  But  here  is  no  question 
of  severing  or  disannexing  ;  for  the  defendant  Cripps,  the  second 
mortgagee  of  the  fee,  claims  the  term  as  attendant  upon  the 
inheritance  in  him.  In  this  Court,  had  he  come  in  without 
notice,  he  must  be  considered  as  a  purchaser  of  it  pro  tanto,  by 
his  mortgage.  He  contracted  for  the  security  of  the  inheritance, 
and  paid  his  money  for  it ;  and  though  he   had  the  misfortune 
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ignorantly  and  innocently  to  take  a  defective  title  to  that  inherit- 
ance, still  it  is  the  thing  he  bought  and  desires  to  protect.     If 
this  were  otherwise,  it  would  prevent  every  puisne  mortgagee  or 
purchaser,  who   has  got  an   assignment  of  an  attendant  term, 
from  making  use  of  it  in  his  defence.   The  argument  was  enforced 
by  saying  that  it  will  put  it  in  the  power  of  a  trustee  of  such  an 
attendant  term  to   prefer   which    of  several    incumbrancers  he 
pleases,  by  assigning  it  over  ;  and  that  this  he  can  no  more  do 
than  a  trustee  to  preserve  contingent  remainders  can  be  allowed 
in    this  Court  to  join   to  destroy   them.     But   this   reasoning 
answers  itself;  for  I  take  it  to  be  just  upon  the  same  foot  as  the 
case  of  a  trustee  to  preserve  contingent  remainders.     If  such  a 
trustee  join  in  a  conveyance  to  a  purchaser  for  a  valuable  con- 
sideration, and  the  purchaser  has  notice  of  that  trust,  the  latter 
is  affected  with  the  trust,  and  shall  be  decreed  to  re-convey  the 
estate  to  the  old  uses  :  but  if  the  purchaser  comes  in  bond  Jide, 
and  has  no  notice,   he  shall  retain  the  estate ;  but  the  trustee 
shall  make  satisfaction  for  his  breach  of  trust,  in  destroying  the 
contingent  remainder.     It  is  just  the  same  here  :  if  the  puisne 
purchaser  or  mortgagee   has   notice   of  the   prior  purchase  or 
incumbrance,  he  shall  not  avail   himself  of  the  assignment  of 
the  term,  but  shall  be  decreed  to  re-convey,   or  procure   it  to  be 
re-conveyed.     If  he  had  no  notice,  he  must  retain  it:  but  if  the 
trustee  who  joined  in  the  assignment  had  notice  of  such  prior 
purchase  or  incumbrance,  his  conscience  was   affected  by  the 
trust;  it  was  a  breach  of  trust  in  him,  and  he  ought  to  be  de- 
creed to  make  satisfaction.     This,  in  my  opinion,  is  what  equity 
would  demand. 

"To  go  a  step  further. — See  to  what  an  extent  this  doctrine 
would  go,  if  it  were  once  admitted.  It  would  make  the  assign- 
ment of  such  an  attendant  term  to  a  purchaser's  own  trustee, 
named  on  his  behalf,  to  protect  him  against  nothing.  The  trust 
arising  from  the  attendancy  is  to  protect  against  mesne  incum- 
brances ;  that  is  to  say,  mesne  between  the  creation  of  the  term 
and  the  assignment  of  it,  or  the  use  that  is  made  of  it.  But  if 
it  be  allowed  that  wherever  there  is  a  conveyance  made,  or  a 
charge  or  incumbrance  created  upon  the  inheritance,  for  a 
valuable  consideration,  that  draws  after  it  so  much  of  the  trust 
of  the  term  (as  it  really  does)  and  that  therefore  a  puisne  pur- 
chaser or  mortgagee,  without  notice,  taking  an  assignment  of  it, 
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takes  it  still  bound  by  the  derivative  trust,  such  puisne  pur- 
chaser or  mortgagee  can  never  be  safe.  And  whether  he  had 
notice  or  not  is  nothing  to  the  purpose;  for  by  this  doctrine  it  is 
still  open  to  all  the  prior  incumbrances  in  the  one  case,  as  well 
as  in  the  other. 

"  There  is  but  one  thing  behind,  which  deserves  to  be  taken 
notice  of  under  this  head.  It  was  said  to  have  been  the  general 
rule  amongst  conveyancers  in  making  marriage  settlements,  or 
conveyances  upon  purchases,  where  they  found  an  old  term 
assigned  upon  express  trust  to  attend  the  inheritance,  not  to 
disturb  it,  or  take  any  new  assignment  of  it  to  trustees  named 
by  the  purchaser,  but  to  rely  upon  it  as  it  is.  I  have  enquired 
of  a  very  learned  and  eminent  conveyancer,  and  cannot  find 
there  has  been  any  such  general  rule.  If  there  had,  I  confess 
it  would  have  been  very  material,  as  in  my  Lady  Radnor's  case. 
It  is  true  that  Mr.  John  Ward  of  the  Temple,  who  was  consider- 
able in  that  branch  of  business,  has  declared  it  to  be  his  opinion, 
and  he  took  it  to  be  so.  But  how  far  he  practised  it,  non 
constat ;  and  if  he  did,  it  would  not  make  a  general  rule,  which 
is  the  point  to  be  enquired  after.  To  reduce  it  to  reason,  it 
must  be  taken  with  a  distinction :  where  an  old  term  has  been 
assigned  upon  an  express  trust  to  attend  upon  and  protect  the 
inheritance,  as  settled  by  such  a  deed,  or  the  uses  of  such  a 
settlement,  described  or  referred  to  particularly,  as  it  sometimes 
happens,  and  the  conneyancer  is  satisfied  that  those  uses  of  the 
inheritance  have  never  been  barred  till  his  new  settlement  or 
purchase  is  made,  he  may  very  safely  rely  upon  it,  because  the 
very  assignment  carries  notice  of  the  old  uses.  Nay,  where  the 
assignment  has  been  generally  in  trust  to  attend  the  inheritance, 
and  the  parties  approve  of  the  old  trustees,  they  may  safely  rely 
upon  it,  especially  in  the  cases  of  a  purchase  or  mortgage,  where 
the  title  deeds  always  are,  or  ought  to  be,  taken  in  ;  for  if  he 
has  the  creation  and  the  assignment  of  the  term  in  his  own 
hands,  no  use  can  be  made  of  it  against  him.  Such  instances 
as  these  may  account  for  the  practice  in  many  cases :  but  cannot 
constitute  a  general  rule. 

"  Much  was  said  under  the  head  of  inconvenience,  danger  to 
marriage  settlements,  and  to  prior  purchases  fairly  made.  But 
the  inconvenience  which  would  arise  on  the  other  hand,  of 
breaking  in  upon  the  rule,  that  a  purchaser  for  a  valuable  con- 
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sideration  without  notice  shall  not  be  hurt  in  equity,  or  that  a 
court  of  equity  shall  never  take  away  the  benefit  of  the  law  from 
him,  will  balance  all  those  arguments,  and  be  found  to  outweigh 
them.  This  rule  in  equity  bears  an  analogy  and  conformity  to 
several  rules  of  the  common  law  relating  to  collateral  warranties, 
non-claims,  and  descents  cast,  which  are  only  the  wise  inventions 
and  decisions  of  the  law,  to  protect  and  quiet  possessions. 

"  From  this  reasoning  I  am  clearly  of  opinion,  upon  the  first 
point,  that  the  defendant  Cripps,  the  puisne  mortgagee,  would 
have  been  entitled  in  a  court  of  equity  to  the  benefit  of  this 
trust  term  to  protect  his  mortgage,  both  against  the  marriage 
settlement  and  the  plaintiff  Jane's  first  mortgage,  in  case  he  had 
no  notice  of  either. 

"  I  may  seem  to  stand  in  need  of  some  excuse  for  being  so 
long  on  this  head,  since  at  last  my  decree  in  this  cause  will  not 
turn  upon  it,  but  merely  upon  the  second  point.  But  it  had 
been  so  much  laboured  at  the  bar,  and  appeared  in  itself  to  be 
of  so  great  importance  to  Titles,  that  I  thought  it  necessary 
that  my  opinion  upon  it  at  least  should  be  known ;  and  that 
the  Court  by  their  silence  might  not  be  understood  to  counte- 
nance this  new  distinction,  which  had  been  set  up. 

"  The  second  question  is  a  particular  one,  and  arises  upon  the 
special  circumstances  of  this  case;  whether  the  defendant 
Cripps,  having  full  notice  of  the  marriage  settlement,  the 
jointure,  and  the  portions,  and  consequently  not  being  entitled 
to  the  entire  absolute  benefit  of  the  legal  estate  of  the  old  term, 
can  be  preferred  to  the  plaintiff  Mrs.  Willoughby,  even  as  to 
her  mortgage  ;  or  must  come  in  only  according  to  his  priority  in 
order  of  time.  Upon  this  point  I  am  of  opinion  that  he  must 
come  in  only  according  to  his  priority  in  order  of  time.  My 
reasons  are  two. 

"  First,  He  has  not  the  legal  estate  of  the  term  in  himself; 
nor  has  he,  as  this  case  is  circumstanced,  the  best  or  preferable 
right  to  call  for  that  legal  estate.  Secondly,  I  cannot  say  that 
he  took  his  mortgage  clearly  bond  fide  in  this  case. 

"  Consider  how  the  right  would  have  stood  as  between  the 
plaintiff  Mrs.  Willoughby 's  mortgage,  and  the  defendant  Cripps's 
mortgage,  in  case  there  had  been  no  assignment  of  the  old  term 
to  a  new  trustee  for  Cripps,  but  the  legal  estate  had  remained  in 
^kylling,  the  surviving  trustee  in  the  first  assignment,  to  attend 
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the  inheritance.     In  that  case  it  would  have  been  most  plain  that 
Mrs.    Willoughby's    mortgage    should    have    been    preferred. 
Wherever  the  legal  estate  is  standing  out,  either  in  a  prior  in- 
cumbrancer, or  in  such  a  trustee  as  against  whom  the  puisne 
incumbrancer  has  not  the  best  right  to  call  for  the  legal  estate, 
the  whole  title  and  consideration  is  in  equity  ;   and  then  the 
general  maxim  must  take  place,  qui  prior  est  tempore,  potior  est 
jure.     And  this  is  the  last  point  expressly  determined  by  Sir 
Joseph  Jekyll  in  the  case  of  Brace  v.  Duchess  of  Marlborough.  Antc>  s-  35- 
His  words  are, — In  this  case  it  appears  that  a  puisne  incum- 
brancer bought  in  a  prior  mortgage,  in  order  to  unite  the  same 
to  the  puisne  incumbrance  :  but  it  being  proved  that  there  was 
a  mortgage  prior  to  that,  the  Court  clearly  held  that  the  .puisne 
incumbrancer,  where  he  had  not  gotten  a  legal  estate,  or  where 
the  legal  estate  was  vested  in  a  trustee,  could  then  make  no  ad- 
vantage of  his  mortgage ;  but  in  all  cases  where  the  legal  estate 
is  standing  out,  the  several  incumbrances  must  be  paid  accord- 
ing to  their  priority.     Those  words,  in  all  cases  where  the  legal 
estate  is  standing  out,  must  be  understood  subject  to  Lord  Cow- 
per's  qualification  and  distinction  ;  so  standing  out  as  that  the 
puisne  incumbrancer  has  not  acquired  the  better  or  preferable 
right  to  call  for  that  legal  estate.     Now  this  he  has  plainly  not 
done  here ;  for  the  defendant  Cripps  having  full  notice  of  the 
marriage  settlement,  before  he  took  his  mortgage,  the  plaintiff 
Mrs.  Willoughby  has  the  better  and  preferable  right,  even  as 
against  the  defendant  Alexander  Boote,  the  new  trustee,  to  call 
for  the  legal  estate  of  the  old  term,  to  protect  her  jointure.     She 
might,  upon  equitable  grounds,  demand  it  to  be  assigned  to  a 
new  trustee  for  her  ;  and  when  that  was  done,  I  think  she  might 
protect  her  mortgage  by  it.     This  brings  the  whole  to  be  an 
equity ;  and  subjects  the  case  to  the  rule,  qui  prior  est  tempore, 
potior  est  jure.     She  might  come  for  an  injunction  to  restrain 
Boote  from  recovering  the  possession  from  her  by  ejectment,  and 
compel  the  defendant  Cripps  to  redeem  her,  in  respect  of  the  ar- 
rears of  her  annuity;  and  then  he  must  redeem  her  entirely. 
This  is  not  so  strong  as  the  case  of  tacking  a  third  incumbrance 
to  a  first,  in  order  to  squeeze  out  a  second ;  because  it  goes  only 
in  support  and  preservation  of  the  plaintiff's  actual  priority,  her 
original  prior  equitable  right,  which  she  acquired  by  having  the 
first  mortgage. 
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"  But  I  think  this  point  is  materially  corroborated  against  the 
defendant  by  my  second  reason  ;  which  is,  that  he  did  not  take 
his  mortgage  clearly  bund  fide  in  this  case.  It  appears  plainly  to 
me,  that  he  aimed  at  gaining  an  unfair  advantage  in  the  manner 
of  taking  his  security.  He  had  full  notice  of  the  marriage  set- 
tlement, the  jointure  of  350/.  per  annum,  and  the  younger  chil- 
dren's portions.  He  knew  all  these  to  be  prior  incumbrances  on 
the  estate;  and  yet,  in  contradiction  to  this,  and  with  his  eyes 
open,  he  took  an  express  covenant  in  his  mortgage  deed,  that 
the  premises  were  free  from  all  incumbrances,  except  one  inden- 
ture of  assignment  of  the  whole  term  to  the  defendant  Boote,  and 
the  said  term  and  the  mesne  assignments  thereof  in  the  said  last 
assignment  mentioned.  This  was  plainly  intended  to  conceal 
that  full  notice  which  he  had  of  the  marriage  settlement;  and  in 
consequence  thereof  he  has  not  admitted  that  notice  by  his  an- 
swer in  this  cause,  but  has  put  the  plaintiff  upon  the  proof  of 
it ;  and  now  it  comes  out  by  the  proofs,  in  this  strong  light,  that 
it  appears  to  have  been  fully  stated  in  the  case  laid  before  his 
own  counsel,  previous  to  the  lending  of  his  money.  This  is 
against  conscience,  and  is  a  badge  of  an  indirect  and  collusive 
intention. 

"  For  these  reasons,  I  am  of  opinion  that  the  defendant 
Cripps  wants,  and  stands  divested  of,  two  ingredients  necessary 
to  entitle  himself  in  equity  to  the  protection  of  this  whole  term 
against  the  plaintiff ;  that  is  to  say,  a  clear  bona  j 'ides  and  the 
first  and  best  right  to  call  for  the  legal  estate  ;  and  therefore 
that  he  can  come  in  only  according  to  the  order  of  time,  which 
is  posterior  to  the  jointure,  the  portions,  and  the  plaintiff's 
mortgage." 

44.  The  doctrine  established  in  the  preceding  case,  that  a 
term  which  has  been  assigned,  upon  an  express  trust  to  attend 
the  inheritance,  may  notwithstanding  be  severed  from  the  inhe- 
ritance, and  assigned  to  protect  a  particular  incumbrance,  has 
been  continued  by  a  court  oflaw. 

Goodtitle  i .  45.  !{,.  Jones  being  seised  in  fee  of  several  estates,  demised 

Morgan,  . 

l  Term.  ll.  765.  the  same  in  1761  to  Aubrey  for  {)[)[)  years,  by  way  of  mortgage. 

In  1708  this  term,  the   money  being  paid  oft,  was  assigned  to 

Lockwood  ;  in  trust  for  Jones,  as  to  the  manor  of  Penmarke,  and 

to  attend  the  inheritance ;  and  as  to  the  other  lands,  in  trust  for 

Lockwood  and  Morris.     In  1707  Jones  mortgaged  to  Morgan, 
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and  in  1769  to  David  :  both  these  mortgages  were  in  fee.  In 
1769,  Jones  having  borrowed  10,000/.  from  Sprigg,  assigned  the 
term  to  Moreland,  in  trust  for  Sprigg  ;  and  by  indentures  of 
lease  and  release  mortgaged  the  same  lands  in  fee  to  Sprigg,  to 
secure  the  10,000/. 

On  the  mortgage  to  Sprigg  all  proper  searches  were  made  for 
incumbrances  ;  he  had  all  the  title  deeds  that  could  be  found 
delivered  to  him,  at  the  time  when  he  advanced  his  money,  ex- 
cept the  demise  of  the  term  for  999  years,  and  the  assignments 
of  it,  which  were  kept  in  the  hands  of  Lockwood,  on  account 
only  of  containing  other  premises  in  mortgage  to  Lockwood, 
which  were  not  included  in  the  mortgage  to  Sprigg,  nor  assigned 
to  Moreland  his  trustee  ;  but  counterparts  of  them  were  then 
delivered  to  Sprigg.  Morgan  and  David  were  in  possession,  by 
ejectments  brought  on  their  several  mortgages.  The  personal 
representatives  of  Moreland,  the  trustee  of  the  term  for  Sprigg, 
brought  an  ejectment  for  the  recovery  of  the  lands. 

On  the  part  of  Morgan  and  David,  it  was  contended,  that  the 
term  must  be  considered  as  attendant  upon  the  inheritance; 
consequently,  at  the  times  of  the  respective  mortgages  to  them, 
the  trustee  of  the  term  became  their  trustee,  and  the  term  could 
not  be  separated  from  the  inheritance,  but  by  their  consent ; 
that  if  previous  to  the  conveyance  to  Sprigg  in  1769,  Morgan 
and  David  had  brought  ejectments  upon  their  mortgages,  neither 
Jones,  nor  Lockwood  his  trustee,  could  have  set  up  this  term  as 
a  bar  to  their  ejectments.  Then  if  Jones  himself  could  not  set 
up  the  term,  it  was  absurd  to  say  that  those  who  claimed  under 
him  might ;  for  they  could  not  claim  a  greater  estate  than  he 
had.  Then  Jones  having  parted  with  the  inheritance,  had  no 
power  afterwards  to  make  any  appointment  of  it  differently  :  his 
power  was  gone,  though  it  were  collateral,  by  the  conveyance  of 
the  land. 

Mr.  Justice  Ashurst  said — No  man  ought  to  be  so  absurd  as 
to  make  a  purchase,  without  looking  at  the  title  deeds ;  if  he 
was,  he  must  take  the  consecmence  of  his  own  negligence.  If 
the  first  mortgagee  had  used  ordinary  precaution,  he  must  have 
known  that  this  term  was  then  outstanding  :  if  he  did  know  of 
it,  and  neglected  to  take  an  assignment  of  it,  that  was  enabling 
the  mortgagor  to  commit  a  fraud,  by  mortgaging  the  same  estate 
again.     By  this  therefore  he  became  particeps  criminis,  and  must 
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suffer  for  the  consequences  of*  the  fraud  ;  for  the  lessors  of  the 

plaintiff  claiming  under  Sprigg,  who  had  got  the  legal  estate, 

must  be  preferred. 
Vide  ante,  s.  9.        INIr.  Justice  Buller  was  of  opinion,  that  the  plaintiffs  having 

the  title  deeds  were  entitled  to  recover. 
V\  here  a  de-  4(5    a  declaration  of  trust  of  a  term  for  years,  in  favour  of 

duration  01  trust  J 

ol  1  term  is  an  incumbrancer,  is  tantamount  to  an  actual  assignment  of  it 
to  a  trustee  for  him.  And  the  custody  of  the  title  deeds  re- 
specting a  term  for  years,  with  a  declaration  of  trust  of  it, 
in  favour  of  a  second  incumbrancer,  is  equivalent  to  an  actual 
assignment. 

Stanhope  ».  47^  nenry  Sayer  being  seised  in  fee  of  certain  estates,  subject 

1  Inst.  290  b.     to  an  outstanding  term  of  years  in  Rigby  and  Eyre,  by  indentures 

2  Eden*81.        of  lease  and  release,  bearing  date  the  4th  and  oth  June,  1732, 

conveyed  them  to  Lady  Dysart  and  her  heirs,  for  securing  the 
payment  of  1,000/.  with  interest;  and  covenanted  to  produce  the 
deeds  respecting  the  terms  of  years.  Afterwards  Rigby  and 
Eyre  assigned  the  term  to  Cunningham  and  Clayton,  in  trust  for 
Sayer,  his  heirs,  and  assigns;  and  then  Sayer,  by  indenture  dated 
19th  December,  1732,  conveyed  the  same  estates  to  Mrs.  Nash, 
under  whom  Lord  Verney  claimed,  by  way  of  mortgage,  for  se- 
curing to  her  3,000/.  and  interest,  with  a  declaration  that  Cun- 
ningham and  Clayton  should  stand  possessed  of  the  term  in 
trust  for  her.  The  deeds  respecting  it  were  delivered  to  her, 
and  neither  she  nor  the  trustees  had  notice  of  the  mortgage  to 
Lady  Dysart. 

Lady  Dysart  brought  an  ejectment;  Lord  Verney  defended, 
and  set  up  the  term,  with  a  declaration  of  trust  of  it,  in  favour  of 
Mrs.  Nash,  under  whom  he  claimed.  Upon  this  Lady  Dysart 
brought  her  bill  in  equity. 

The  question  was,  which  should  be  preferred,  Lady  Dysart 
who  had  the  first  declaration  of  the  trust  of  the  term  ;  or  Lord 
Verney,  who  had  the  subsequent  declaration  of  the  trust,  but 
had  the  custody  of  the  deeds  ? 

Lord  Northington  held  that  a  declaration  in  trust,  in  favour  of 
an  incumbrancer,  was  tantamount  to  an  actual  assignment,  un- 
less a  subsequent  incumbrancer  bona  fide,  and  without  notice, 
procured  an  assignment.  And  that  the  custody  of  the  deeds 
respecting  the  term,  with  a  declaration  of  the  trust  of  it,  in 
favour  of  a  second  incumbrancer,  was  equivalent   to   an   ac- 
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tual  assignment;  and  therefore  gave  him  au  advantage  over 
the  first  incumbrancer,  which  equity  would  not  take  from 
him.  (a) 

48.  If  the  first  incumbrance  only  extends  to  part  of  the  estate  How  far  an  in- 

,    .        ,       ,  •         -ii        i  l  xi  cumbrance  will 

comprised  in  the  latter  mortgage,  it  will  only  protect  that  part ;  protect 
but  if  the  first  incumbrance  extends  to  estates  not  comprised  in 
the  subsequent  mortgages,  the  puisne  mortgagee  shall  hold  all 
the  estates  till  he  is  satisfied. 

49.  A  person  mortgaged  the  manor  and  rectory  of  D.to  A.,  Bovey  r.  Skip- 
then  mortgaged  the  rectory  to  B.  without  notice  of  the  mortgage  Ca.  201. 

to  A.;  afterwards  B.  purchased  in  a  precedent  incumbrance,  on  q* 

both  the  manor  and  the  rectory. 

The  question  was,  when  B.  had  received  all  the  money  due  on 
the  first  security,  whether  he  should  receive  any  more  profits  of 
the  manor,  or  only  keep  the  incumbrance  on  foot,  to  protect  the 
rectory.  This  was  argued  before  Lord  Keeper  Finch  in  the  pre- 
sence of  Wild  and  Twisden.  The  two  Judges  held  that  B. 
should  not  receive  the  profits  of  the  manor  after  the  first  incum- 
brance was  satisfied,  because  he  had  taken  the  rectory  only  for 
his  security  of  that  sum  ;  and  it  would  be  unreasonable  to  give 
him  a  security  beyond  what  he  had  in  his  original  intention. 
But  the  Lord  Keeper  over-ruled  it ;  for  that  when  he  had  pur- 
chased the  precedent  incumbrances,  which  comprehended  both 
the  manor  and  the  rectory,  and  were  forfeited  at  law,  it  was  but 
reasonable  that  the  estate  should  not  be  taken  away  by  the  mesne 
incumbrancer  in  a  court  of  equity,  which  by  no  methods  could  be 
evicted  at  law,  unless  the  person  who  sought  relief  would  do 
equity,  and  pay  the  whole  money  due  on  both  securities. 

50.  It  has  been  long  established  as  a  rule  in  Chancery,  that  Ascough  v. 

Johnson, 

where  a  mortgagee  buys  in  an  incumbrance,  to  protect  his  estate  2  Vera.  66. 

at  law,  on  compositions,  he  shall  be  allowed  the  full  money  due  on 

such  incumbrances  ;  and  the  same  shall  not  be  redeemed  by 

the  mortgagor,  or  his  heir,  till  payment  of  all  the  money  due  on 

such  incumbrances:    without  regard  to  the  beneficial  bargains 

and  compositions  made  by  such  purchaser. 

51.  A  distinction  has,  however,  been  made  in  cases  of  this  Darcy  r.  Hall, 

'  1  Vera.  49. 

2  Atk.  54. 
(a)  Lord  Loughborough  has  observed,  6  Ves.  184.,  that  this  doctrine  has  been  weak- 
ened by  some  determinations  at  law,  wheie  a  satisfied  term  has  not  been  allowed  to  be 
set  up  in  bar  to  a  plaintiff  in  ejectment.     But  the  law  on  that  point  has  been  since 
altered.     Vide  Tit.  12.  c.  3. — Note  to  former  edition. 
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2  P.  Wins.  494. 


At  what  time  a 
prior  incum- 
brance may  be 
got  in. 
Hawkins  v. 
Taylor, 
2  Vern.  29. 
Turner  r.  Rich- 
mond, id.  81. 

Bristol  v. 
Hungerf'ord, 
2  Vern.  524. 


Wortley  v. 
Birkhead, 

2  Ves.571. 

3  Atk.  809. 
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kind  between  a  stranger  and  a  trustee  or  heir  at  law.  For  where 
a  trustee  or  heir  buys  in  an  incumbrance,  he  shall  be  allowed  no 
more  than  what  he  really  paid  for  it,  unless  he  bought  it  to  pro- 
tect an  incumbrance  to  which  he  himself  was  entitled.  But 
where  a  stranger,  who  has  an  incumbrance  on  an  estate,  buys  in 
another  security,  to  protect  his  own,  he  shall  not  only  hold  till 
he  has  satisfied  his  own  debt,  and  has  reimbursed  himself  the 
money  paid  for  the  incumbrance  bought  in ;  but  even  till  he  has 
received  all  the  money  and  arrears  of  interest  due  on  the  security 
so  bought  in. 

52.  In  the  case  of  judgments  or  statutes,  it  is  laid  down  by 
Sir  Joseph  Jekyll,  that  if  a  puisne  mortgagee  without  notice  buys 
in  a  prior  judgment  or  statute,  and  that  judgment  or  statute  is 
extended  upon  an  elegit,  at  a  value  much  under  the  real ;  the 
mesne  mortgagee  shall  not  make  the  puisne  mortgagee,  who 
has  got  in  such  judgment,  account  otherwise,  or  for  more  than 
the  extended  value ;  nor  will  the  Court  of  Chancery  give  any 
relief  against  the  judgment  or  statute,  but  leave  the  mesne  mort- 
gagee to  get  rid  of  them,  as  well  as  he  can,  at  law. 

53.  With  respect  to  the  time  when  a  second  or  third  mort- 
gagee may  purchase  in  a  prior  incumbrance;  it  has  been  long 
established  that  this  may  be  done  at  any  time  before  the  decree, 
even  pendente  lite ;  for  it  may  happen  that  the  second  or  third 
mortgagee  only  discovers  the  first  mortgage  by  the  proceedings 
in  the  suit. 

54.  But  where  a  puisne  incumbrancer  after  the  bill  brought, 
and  after  the  first  decree  made,  and  after  the  report,  got  an  as- 
signment of  an  old  judgment  and  mortgage,  hoping  thereby  to 
gain  a  preference  to  his  debt :  the  Court  said — The  assignment 
being  after  the  decree  made,  he  should  not  profit  by  it,  or  change 
the  order  of  payment ;  but  must  come  in  according  to  the  order 
of  time  of  his  own  incumbrance,  without  regard  to  the  old 
judgment  and  mortgage  which  he  got  in  after  the  decree  and 
report. 

55.  A  person  bought  in  an  old  judgment,  after  a  decree  had 
been  made  in  a  cause  in  which  he  had  been  a  party  with  other 
creditors,  and  the  Master  had  been  directed  to  inquire  into  the 
priority  of  their  demands;  he  made  claim  before  the  Master  to 
have  it  tacked  to  his  mortgage,  thereby  to  gain  a  priority,  as  to 
which  the  Master  refused  to  make  any  report,  whereupon  he  filed 
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his  bill:  one  question  was,  whether  he  could   tack  the  incum- 
brance, bought  in  after  the  decree,  to  his  mortgage. 

Lord  Hardwicke,  (after  laying  down   the   general  doctrine  as  Tit.  12.  c.  3. 

.  .     .        .        s.  34.  n. 

already  stated,)  said,"  that  if  a  puisne  incumbrancer  took  in  the 
first  incumbrance  ■pendente  lite,  still  he  should  have  the  same  be- 
nefit ;  for  in  Marsh  v.  Lee  there  was  a  lis  pendens ;  yet  was  not 
the  party  affected  by  it ;  and  so,  he  took  it,  in  general  it  would 
be,  notwithstanding,  a  lis  pendens ;  because  the  principle  upon 
which  all  the  cases  depend  was  this,  that  a  man's  having  notice 
of  a  second  incumbrance,  at  the  time  of  taking  in  the  first,  does 
hurt;  it  is  the  very  occasion  that  shews  the  necessity  of  it.  It 
is  only  notice  at  the  time  of  taking  in  the  third,  that  will  affect 
him  ;  for  then  no  act  that  he  can  do  will  help  him.  Then  a  Ik 
ptendens  is  nothing  but  notice  :  an  actual  notice  is  certainly  as 
good  as  that  by  a  lis  pendens ;  one  notice  is,  in  consideration  of 
this  Court,  as  strong  as  another.  Nay,  actual  notice  is  stronger 
than  that  implied  by  a  lis  pendens ;  it  will  not  therefore  affect 
him.  That  was  Marsh  v.  Lee,  and  the  other  cases  which  he 
agreed  to :  but  no  case  was  cited  wherein  a  puisne  incum- 
brancer, a  party  in  a  cause,  and  a  decree  made  in  that  cause  for 
satisfaction  of  incumbrancers,  according  to  their  respective  pri- 
orities, had  taken  in  a  prior,  to  tack  to  his  puisne  incumbrance, 
that  he  should  be  allowed  to  make  use  of  that  in  any  other 
shape  than  that  original  incumbrancer  would  be.  He  was  of  Ante,  s.  54. 
the  same  opinion  as  Lord  Cowper  was  in  the  Earl  of  Bristol  v. 
Hungerford,  in  general  ;  and  did  think  it  would  be  most  mis- 
chievous and  pernicious  if  the  Court  should  allow  the  doctrine 
of  tacking  to  be  carried  to  that  extent.  First,  taking  it  upon 
the  terms  of  the  decree,  all  these  decrees,  where  there  were  seve- 
ral incumbrances  before  the  Court,  a  sale  directed,  and  every- 
thing necessary  to  be  done  to  clear  the  estate  in  order  to  that 
sale,  proceeded  on  this  foundation,  that  the  rights  of  the  parties 
were  to  be  taken  as  they  stood  at  the  time  of  the  decree  ;  and 
therefore  directed  an  inquiry  into  the  priorities.  What  were 
those  priorities?  Such  as  they  stood  at  the  time  of  the  decree  ; 
not  that  after  that  the  priority  should  be  varied.  The  Master 
was  only  to  inquire  into  the  condition  it  stood  in  at  the  time  of 
making  the  decree.  It  was  very  different  from  the  case  put  for 
the  plaintiff,  of  a  decree  to  inquire  as  to  a  good  title.  Certainly 
where  there  was  a  contract  for  sale  of  an  estate,  difficulties  to 
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the  title  often  happened,  which  must  be  cleared  up  afterwards  ; 
and  then  what  was  said  for  the  plaintiff  should  be  allowed  ;  but 
the  terms  of  these  decrees  were  very  different.  Not  to  rest  upon 
the  niceties  of  the  words  of  these  decrees,  the  sense,  reason,  and 
justice  of  the  case  required  it;  for  otherwise,  where  an  incum- 
brancer on  an  estate,  which  was  affected  with  several  incum- 
brances, brino-s  a  bill  for  satisfaction  of  his  incumbrance,  and  all 
proper  parties,  and  has  a  decree  for  it,  as  between  himself  and 
the  owner  of  the  equity  of  redemption  ;  some  of  the  incum- 
brances are  prior,  others  posterior  to  his :  if  it  is  allowed  that 
after  such  a  decree  is  made,  one  of  those  defendants  who  hap- 
pened to  be  prior  to  him,  should  convey  to  another  defendant 
who  was  puisne  to  him,  it  would  shut  out  the  plaintiff  after  the 
decree  made,  at  which  time  the  rights  were  to  be  considered. 
What  would  be  the  consequence  1  Nothing  could  lay  a  founda- 
tion for  greater  collusion  and  contrivance  between  the  parties, 
to  exclude  each  other,  than  such  a  liberty  would,  and  to  the 
great  deceit  of  the  plaintiff:  for  then  a  man  shall  lose  his  costs 
by  such  a  proceeding  ;  the  plaintiff  having  a  right  to  his  debt, 
principal,  interest,  and  costs,  according  to  the  respective  pri- 
orities, and  that  is  the  direction  of  the  decree  ;  and  here  was  a 
sufficient  fund  according  to  his  then  right,  to  pay  all  that.  But 
after  that  decree  was  made,  two  of  these  defendants  may,  by 
collusion,  give  a  third  incumbrancer  more  than  his  debt?  And 
it  may  be  worth  while  to  do  so,  in  order  to  exclude  the  plaintiff, 
who  happens  to  be  a  second  incumbrancer.  It  would  be  carry- 
ing securities  to  market  in  that  manner  whereby  the  purchaser 
of  them  should  not  only  stand  in  the  place  of  the  party  selling  ; 
but  would  acquire  a  new  equity,  which  it  would  be  mischievous 
to  allow;  he  meant  in  general  cases.  This  was  just  the  same 
to  persons  incumbrancers  who  were  not  parties  to  the  suit,  but 
who  would  come  in  under  the  decree ;  for  they  must  come  in 
and  submit  to  the  same  terms  of  that  decree,  though  no  parties; 
and  therefore  this  judgment  creditor  of  1694,  if  they  could  not 
make  a  title  without  him,  must  have  come  in  under  the  terms  of 
the  decree,  to  receive  a  satisfaction  out  of  the  purchase  money  ; 
but  shall  not  be  suffered,  after  this  decree  made,  to  assign  his 
judgment,  so  as  to  give  a  new  right  to  the  assignee  of  it,  not 
only  to  receive  his,  but  to  increase  the  first  incumbrance.  That 
doctrine  was  contrary  to  the  meaning  of  these  decrees,  and  to 


Title  XV.  Mortgage.  Ch.  V.  s.  55—57.  191 

the  justice  of  the  case;  and  would  open  such  a  door  for  traffic 
and  marketing  between  creditors,  as  would  induce  mischief; 
and  therefore  it  was  not  to  be  allowed. 

"  This  was  said  to  be  an  interlocutory  decree,  and  like  a 
decree  quod  computet.  But  why  was  it  interlocutory?  It  was 
the  judgment  of  the  Court;  and  not  in  the  nature  of  such  a 
decree  quod  computet,  which  depended  on  a  different  reason. 
Therefore  he  never  was  clearer  in  opinion  than  upon  this  part  of 
the  case,  as  to  the  general  right.  If  the  plaintiff  could  distin- 
guish this  from  the  case,  that  might  be  a  different  consideration  ; 
and  that  would  depend  on  his  manner  of  charging  it:  but  this 
was  his  opinion  upon  the  general  right." 

56.  In  the  following  case  it  was  determined  by  the  Court  of 
Chancery,  and  the  House  of  Lords,  that  a  third  or  other  subse- 
quent mortgagee,  after  a  bill  filed  for  sale  of  the  estate,  and 
payment  of  all  the  mortgages,  to  which  the  first  mortgagee  had 

.    .  ii-iii-  i  ■    i  ,    Robinson  v. 

put  in  an  answer,  and  submitted  that  the  incumbrances  might  Davison,  l  Bro. 

be  discharged  according  to  their  respective  priorities,  might  buy        LordlM 

in  the  first  mort^a^e,  and  thereby  Cain  a  priority  over  the  second  Mackretb  ». 

.      .  s   °  J  *  l  J  Symmons. 

and  other  mesne  mortgages.  15  Vcs.  335. 

57.  John  Butler  being  seised  in  fee  of  some  lands  in  Surrey,  Belchierw. 
mortgaged  them  to  five  successive  persons,  and  delivered  the  5  Rro.  Pari, 
title  deeds  to  the  fifth  morttraoee.     Upon  the  death  of  the  mort-  9%?    :„„ 

a    o  r  1  Lden  52.!. 

gagor,  the  second  mortgagee  filed  a  bill  in  the  Court  of  Chan- 
cery against  all  the  other  mortgagees,  praying  that  they  might 
set  forth  their  interest  in  the  premises  ;  and  that  the  mortgaged 
premises  might  be  sold,  and  the  money  applied  towards  the  pay- 
ment of  all  the  incumbrances,  in  their  just  order.  To  this  bill 
all  the  other  mortgagees  put  in  their  answer  :  the  first  mortgagee 
submitted  that  all  the  incumbrances  might  be  paid  according  to 
their  respective  priorities  ;  and  the  last  mortgagee  insisted,  that 
having  the  title  deeds,  he  ought  to  be  paid  immediately.  After 
all  these  answers  had  been  put  in,  the  last  mortgagee  purchased 
in  the  interest  of  the  first  mortgagee,  and  filed  a  cross  bill, 
stating  this  matter,  and  that  by  means  of  the  assignment  from 
the  first  mortgagee  the  legal  estate  in  the  premises  was  vested  in 
him  :  therefore  he  was  entitled  to  what  was  due  on  his  own  mort- 
gage, preferably  to  any  of  the  intervening  mortgages. 

It  was  decreed  by  Lord  Keeper  Henley,  that  the  lands  should 
be  applied,  first,  in  discharge  of  all  that  was  due  to  the  last 
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mortgagee,  as  well  on  account  of  the  first  mortgage,  which  he 
had  purchased,  as  on  account  of  his  own  mortgage. 

On  an  appeal  to  the  House  of  Peers,  it  was  contended  that 
this  decree  was  wrong,  for  the  following  reasons  : — 1.  It  was  an 
established  rule  in  equity,  that  as  between  incumbrancers,  hav- 
ing only  equitable  securities,  that  incumbrancer,  whose  security 
was  prior  in  point  of  time,  should  be  preferred  in  payment.  The 
reason  was,  that  neither  of  them  having  a  legal  title,  there  could 
be  no  ground  for  a  court  of  equity  to  take  from  a  prior  incum- 
brancer that  right  which  the  former  was  possessed  of  before  the 
latter  became  an  incumbrancer.  In  this  view,  as  matters  stood 
at  the  commencement  of  the  first  cause,  and  when  the  same  ori- 
ginally came  on  to  be  heard,  the  appellants  were  entitled  to  be 
paid  in  preference  to  the  respondent.  2.  Though  in  common 
and  ordinary  cases  an  incumbrancer,  who  has  the  legal  estate, 
shall  be  preferred  in  payment  to  one  who  is  only  an  equitable  in- 
cumbrancer ;  and  this  not  only  where  he  originally  took  the  legal 
security,  but  where  a  subsequent  equitable  incumbrancer  has 
obtained  an  assignment  of  such  legal  security,  and  this  even  so 
far  as  to  enable  him  to  tack  his  equitable  incumbrance,  to  the 
prejudice  of  a  former  intervening  incumbrancer;  yet  this  held 
only  where  the  conscience  of  the  party  was  not  affected  by  any 
circumstance  of  equity,  nor  his  right  restrained,  qualified,  or 
limited,  so  as  to  prevent  his  gaining  such  benefit  of  priority.  In 
the  present  case,  the  defendant  by  his  answer  had  submitted  to 
assign  his  legal  security  to  the  appellants,  the  plaintiff's  in  the 
cause,  and  that  the  estate  should  be  sold,  and  all  the  incum- 
brances should  be  paid  according  to  their  respective  priorities  : 
after  which  he  could  not  assign  his  securities  to  any  subsequent 
incumbrancer,  nor  the  respondent,  who  was  a  party  in  the  cause, 
and  had  notice  of  the  said  submission,  take  the  same  with  a  safe 
conscience,  to  the  prejudice  of  the  plaintiff. 

On  the  other  side  it  was  argued,  that  the  decree  should  be 
affirmed,  for  the  following  reasons:  1.  For  that  it  was  an  esta- 
blished rule  in  equity  that  a  third  mortgagee  having  lent  his 
money  without  knowing  of  there  being  a  second  mortgage  upon 
the  same  estate,  may,  by  paying  off'  the  first  incumbrancer,  and 
taking  an  assignment  of  his  interest  to  himself,  hold  the  estate 
against  the  second  mortgagee  till  he  shall  be  paid  what  is  due  to 
him  upon  both  the  mortgages.     That  it  was  near  a  century  since 
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that  doctrine  was,  upon  long  argument  and  mature  deliberation, 
first  settled  ;  and  it  hod  prevailed  ever  since  without  variation. 
So  that  a  second  mortgagee,  when  he  lent  his  money  upon  an 
equity  of  redemption,  knew  (or,  what  was  the  same  thing  in 
questions  of  property,  must  be  understood  to  know)  that  his  se- 
curity lay  open  to  the  hazard  of  a  subsequent  incumbrancer 
getting  into  his  hands  an  assignment  of  the  first  mortgage,  and 
being  thereby  postponed  ;  and  a  subsequent  incumbrancer,  con- 
fiding in  the  notoriety  and  certainty  of  this  rule,  is  induced  to 
buy  in  the  first  incumbrance  at  a  new  expense.  2.  The  prin- 
ciple upon  which  this  doctrine  was  first  established,  and  had 
ever  since  prevailed,  was,  that  the  third  mortgagee  having  inno- 
cently lent  his  money,  without  knowing  that  the  second  had  any 
claim  upon  the  estate,  had  in  conscience  as  good  a  right  to  be 
paid  the  whole  money  he  had  lent,  as  the  second  mortgagee  had 
to  the  payment  of  what  he  advanced  ;  and  having  by  the  assign- 
ment of  the  first  got  a  right  to  hold  the  estate  absolutely  at  law, 
and  having  the  possession  of  the  title  deeds  without  which  the 
estate  could  not  be  sold,  a  court  of  conscience  ought  not  to  take 
from  him  his  legal  protection  of  an  honest  debt.  That  in  this 
case  the  justice  of  the  rule  was  strengthened,  because  the  second 
mortgagee  did  not  make  use  of  the  common  precaution  in  trans- 
actions of  this  nature,  that  of  taking  care  that  the  title  deeds, 
which  were  then  in  the  hands  of  the  mortgagor,  were  delivered 
to  him.  From  which  neglect  two  things  resulted;  1.  That  he 
confided  more  in  the  integrity  of  the  mortgagor,  than  in  the  real 
security  of  the  mortgage;  and,  2.  That  he  left  in  the  hands  of 
the  mortgagor  the  means  of  trafficking  with  the  estate  again, 
and  of  deceiving  innocent  incumbrancers,  who  would  be  justified 
in  presuming  that  he,  who  had  the  possession  of  the  lands,  and 
the  custody  of  the  title  deeds,  had  a  right  to  the  estate. 

This  rule  of  equity  looked  no  farther  than  to  see  whether  the 
third  mortgagee  had  notice  of  the  second  mortgage  at  the  time 
when  he  first  lent  his  money ;  for  it  was  then  that  he  became  an 
honest  creditor,  and  had  a  right  to  protect  his  debt :  but  he  had 
no  occasion  to  look  for  a  protection  till  he  thought  himself  in 
danger  of  being  hurt ;  and  therefore  whether  his  danger  was  first 
discovered  to  him  by  the  second  mortgage  being  disclosed  in  a 
suit  of  equity,  or  by  an  extrajudicial  means;  as  the  honesty  of 
the  debt  was  not  affected,  his  right  of  protecting  it,  and  the  eili- 

VOL.   II.  o 
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cacy  of  the  protection,  by  buying  in  the  first  incumbrance,  were 
not  prejudiced;  nor  were  they  prejudiced  by  his  having  pur- 
chased the  first  incumbrance,  after  the  incumbrancer  had,  in  his 
answer  to  the  appellant's  bill,  submitted  to  a  sale  of  the  estate, 
and  to  an  application  of  the  money  in  discharging  the  incum- 
brances in  their  just  order,  and  according  to  their  priorities. 
First,  because  the  submission,  taken  in  its  full  extent,  could 
only  bind  the  right  of  the  person  submitting,  and  not  that  of 
subsequent  incumbrancers :  but  the  right  of  protection  claimed 
by  the  third  mortgagee  was  not  claimed  nor  derived  from  the 
first,  but  arose  from  the  situation  of  the  last  mortgagee,  as  soon 
as  he  got  the  legal  interest  in  the  estate,  and  attached  originally 
in  himself.  Secondly,  the  submission  to  a  sale  would  not  have 
had  that  effect,  though  it  had  been  made  by  the  last  mortgagee 
himself,  much  less  when  made  by  the  first.  For  the  rights  of 
mortgagees  were  not  altered  by  turning  the  mortgaged  estate 

Ep.  Winton  v.     into  money,  since  in   such  cases  the   Court   would  direct  the 

Paine,  1 1  Ves.  . 

194.  money  to  be  applied  according  to  the  rights  of  redemption  ;  and 

if  the  second  mortgagee  had  not  a  right  to  redeem  the  estate, 
without  paying  what  was  due  upon  the  first  and  third  mort- 
gages, he  would  of  course  have  no  right  to  partake  of  the  money 
(ill  their  claims  were  satisfied.     The  decree  was  affirmed,  (a) 

Of  notice.  58.  As  the  principal  point  upon  which  the  doctrine  of  tacking 

subsequent  to  prior  incumbrances  depends  is,  whether  the  mort- 
gagee had  notice  of  the  prior  incumbrance  at  the  time  when  he 
advanced  his  money ;  it  will  be  necessary  to  ascertain  what  cir- 
cumstances constitute  notice  of  a  prior  incumbrance. 

Direct  notice.  59.  Notice  is  either  direct  or  constructive  ;  direct  notice  is  an 

actual  and  positive  knowledge  of  a  prior  incumbrance,  regularly 
and  formally  communicated  to  the  mortgagee. 

tVr  ^ft4  ^'  ^  notice  given  to  the  counsel,  attorney,  solicitor,  or  agent 

of  a  morto-agee,  is  a  sufficient  notice  to  such  mortgagee.  But 
a  notice  of  this  kind  must  be  confined  to  the  same  transaction  : 

3  Atk.  294.        for  notice  in  another  transaction  will  have  no  effect. 

Treat  of  Eq.  61.  Where  all  the  securities  are  prepared  by  the  same  person, 

U.  *2.c.  6.  s.  4.  .  ...  . 

LeNevew.        notice  to  that  person  will  operate  as  a  notice  to  all  the  parties 
Tit.  32^  29      concerned  in  the  transaction. 


(a)  The  effect  of  this  doctrine,  in  mortgages  of  copyholds,  will  be  stated  in  Tit.  37. 
c.  1. 
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62.  A  judgment,  though  on  record,  is  not  in  itself  notice  to  a    i  Cha.  Ca.  36. 

purchaser  or  mortgagee.  For  although  a  purchaser  is,  at  law, 
bound  to  take  notice  of  a  judgment;  yet,  in  equity,  where  the 
cognizee  of  a  judgment  claims  to  be  allowed  to  extend  his  judg- 
ment against  a  purchaser,  who  has  got  a  prior  term  or  incum- 
brance, he  must  prove  express  or  constructive  notice  of  the  judg- 
ment, otherwise  he  will  not  be  relieved. 

63.  A  memorial  of  a  conveyance,  duly  registered  in  the  manner   J  it.  :>2.  c.  29. 
required  by  the  register  acts,  is  not  of  itself  notice  to  a  subse- 
quent incumbrancer. 

64.  A  person  is  not  bound  to  take  notice  of  an  act  of  bank-  Hitchcock  ». 

Scdtrvvick. 

ruptcy  ;  for  it  may  be  committed  in  so  secret  a  manner,  as  not  to  2  Vera.  157. 
be  easily  known.     By  the  statute  46  Geo.  3.  c.  135.,  where  a  v   a  6th  edit 
commission  of  bankruptcy  was  issued,  or  even   a  docket  struck,  719  and  722. 
these  acts  were  made  to  operate  as  notice ;  if  it  should  appear 
that  an  act  of  bankruptcy  had  been  actually  committed  at  the 
time  of  issuing  such  commission,  or  striking  such  docket.     But 
by  the  stat.  49  Geo.  3.  c.  121.  the  provision  that  the  striking  a  See  also  stat. 
docket  for  the  purpose  of  issuing  a  commission  should  be  deemed  ss>  83. 86. 
notice  of  a  prior  act  of  bankruptcy  was  repealed. 

65.  Sir  William  Grant  seems  to  have  doubted  whether  a  per-  Hansard  v. 

,      •  ,    ,  ,  !  ,  Ha,dv> 

son  purchasing  a  copyhold  estate  must  be  presumed  to  have  no-   ib  Ves.  462. 

tice  of  every  thing  on  the  court  rolls  relating  to  it.     Sir  John 

Leach,  V.  C,  has  held  that  the  court  rolls  are  the  title  deeds  of  Pearceu.  New- 

rr  •  'yn>  ^  JMadd. 

copyholds,  and  that  a  purchaser  is  aflected  with  notice  01  the  186. 
contents  as  far  back  as  a  search  is  necessary  for  the  security  of 
the  title. 

66.  [A  private  act  of  parliament  is  not  notice  to  strangers,  but  (a)  2  Ves.  s. 

a  public  act  of  parliament  is  notice  to  all  (a).     So  is  Us  pendens  pul.578. 

where  not  collusive  (b) ;  but  it  is  not  of  itself  notice  for  the  purpose  of  vig^o-     433 

postponing  a  registered  deed  (c),  nor  to  prevent  a  third  mortgagee  00  l9Ves.439. 
.  .  (rf)  lBro.CC 

from  obtaining  the  benefit  of  the  legal  estate  from  the  first  in-  63. 

cumbrancer.  (d) 

61.     A     decree    of    a    court    of    equity    is     not    of    itself  Woisleyv. 
nnrirp  1  Scarborough, 

notice. j  3  Atk<  392> 

68.  Lord  Chief  Baron  Eyre  has  defined  constructive  notice  to  Constructive 
be  no  more  than  evidence  of  notice  ;  the  presumptions  of  which 

were  so  violent  that  the  Court  would  not  allow  even  of  its  being  piumb.  v.  Fluit, 

controverted.     And  Mr.  Fonblanque  has  observed  that  it  would  ^"V'/v 

t-  1  reat  01  i.q. 

be  extremely  difficult  to  extract  from  the  cases  any  general  rule   ,}-  3«  c-  3.  a.  1. 

o  2 
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on  this  subject.     It  seemed,  however,  to  be  held  that  every  man 

shall  have  notice  of  the  instrument  under  which  the  party  with 

whom  he  contracts,  as  executor  or  trustee,  derives  his  power.     It 

Sunnan  i  seemed  also  agreed,  that  where  a  purchaser  could  not  make  out  a 

2  i  ,i,  ii'i65.        title,  but  by  a  deed  which  led  him  to  another  fact,  he  should  be 

presumed  to  have  notice  of  such  fact.     So  whatever  was  sufti- 

cient  to  put  a  party  on  inquiry  was  good  notice  in  equity. 

Daniels  v.  09.  It  is  laid  down  bv  Lord  Eldon,  in  a  modern  case,  that  the 

Davison,  ,  .  .  , 

16  Ves.  249.       possession  of  a  tenant  is  constructive  notice  to  a  purchaser  of  the 

actual  interest  he  may  have,  either  as  tenant,  or  under  an  agree- 
ment to  purchase  the  premises. 


1W7 


CHAP.   VI 
Foreclusw  e. 

Sect.  1.  Nature  of.  Sect.  11.  Married  women  are  bound  by 
.').  A   Foreclosure   binds  an   En-  it. 

tail.  12.  Decrees  qf  Foreclosure  some 

7.  How  far  Infants  are  bound  by  times  opened. 

it.  11.  A  Sale  sometimes  decreed. 

Section  I. 

As  the  courts  of  equity  allowed  persons  who  had  mortgaged  their  Nature  of. 
lands  to  redeem  them,  long  after  the  time  of  payment  was  passed, 
and  the  condition  forfeited  at  law  ;  it  became  also  necessary  to 
establish  certain  rules  for  enabling;  mortgagees  to  determine  and 
destroy  the  right  of  redemption.  This  may  be  done  after  the 
day  of  payment  is  past  by  the  mortgagee's  filing  a  bill  of  fore- 
closure ;  that  is,  by  his  calling  on  the  mortgagor,  in  a  court  of 
equity,  to  redeem  his  estate  presently ;  or  in  default  thereof, 
to  be  for  ever  foreclosed,  and  barred  from  any  right  of  redemp- 
tion. 

2.  A  mortgagee  brought  his  bill   against  the  mortgagor  to  Sutton  o. 
compel  him,  as  tenant  in  tail,  to  make  a  good  title,  by  suffering   101.  ' 

a  recovery. 

Mr.  Justice  Wright,  sitting  at  the  Rolls,  said  he  did  not  appre- 
hend that  the  Court  would  point  out  what  title  the  mortgagor 
should  make,  but  would  decree  him  to  make  such  title  to  the 
mortgagee  as  he  was  capable  of  doing  ;  and,  therefore,  directed  a 
good  title  to  be  made  by  the  defendant  to  the  plaintiff;  and  the 
principal,  interest,  and  costs,  to  be  paid  in  six  months,  or  the  de- 
fendant to  stand  absolutely  foreclosed. 

3.  A  mortgagee  may  bring  an  ejectment  at  the  same  time  Booth  o.  Booth, 
that  he  has  a  bill  of  foreclosure  depending  in  Chancery.  But  7Teim.R."l85. 
special  circumstances  may  arise  which  will  take  the  case  out  of 

the  common  rule,  and  induce  the  Court  to  grant  an  injunction 
to  stay  the  proceedings  at  law. 
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I  Ves.  406.  4.  In  Welsh   mortgages,  where  no  precise  time  is  fixed  for 

redemption,  there  can  be  no  foreclosure,  although  the  mortgagor 

may  redeem  at  any  time. 

A  foreclosure  5.  Where  an  equity  of  redemption  is  entailed,  a  decree  of  fore- 

l>in<ls  ;ui  entail.  .  . 

closure  will  bind  all  persons  claiming  under  such  entail. 

Hoscarrick  v.  (J.  A  person  having  made  a  mortgage,  afterwards  settled  the 

Barton,  1  Cha.  .         ..       ,  .  ,  .         ,~~      ,.P  .     .  i  •    • 

(a.  217.  ccpuity  ot  redemption  on  himself  tor  lite,  remainder  to  Ins  issue  in 

tail,  remainder  to  his  brother  in  tail.  The  mortgagee  exhibited  his 
bill  against  the  mortgagor  to  foreclose,  without  making  his 
brother  a  party,  and  obtained  a  decree  for  that  purpose.  Upon 
the  death  of  the  mortgagor  without  issue,  his  brother  filed  his 
bill  to  redeem. 

The  cause  was  heard  before  Lord  Keeper  Finch,  assisted  by 
Lord  Chief  Justice  Hale,  Wyld,  and  Wyndham.  It  was  insisted 
for  the  defendant,  that  the  deed  under  which  the  plaintiff 
claimed  was  voluntary  :  that  although  a  voluntary  conveyance 
would  pass  an  equity  of  redemption,  yet,  in  this  case,  where 
the  plaintiff  claimed  an  equity  of  redemption  by  way  of  entail, 
it  ought  not  to  be  countenanced  in  equity;  for  the  consequence 
would  be,  to  make  an  equity  of  redemption  perpetual. 

Lord  Chief  Justice  Hale.  — "  By  the  growth  of  equity  on 
equity  the  heart  of  the  common  law  is  eaten  out,  and  legal  set- 
tlements are  destroyed  ;  and  was  of  opinion  there  was  no  colour 
for  a  decree.  In  14  Richard  2.  the  parliament  would  not  admit 
of  redemption  :  but  now  there  is  another  settled  course.  As  far 
as  the  line  is  given,  man  will  go  ;  and  if  an  hundred  years  are 
given,  man  will  go  so  far ;  and  we  know  not  whither  we  shall  go. 
An  equity  of  redemption  is  transferable  from  one  to  another  now, 
and  yet  at  common  law  if  he  that  had  the  equity  made  a 
feoffment  or  levied  a  fine,  he  had  extinguished  his  equity  at 
law ;  and  it  hath  gone  far  enough  already,  and  we  will  go  no 
farther  than  precedents  in  the  matter  of  equity  of  redemption, 
which  hath  too  much  favour  already;  and  concluded  there 
should  be  no  decree  for  the  plaintiff:  and  a  decree  to  foreclose 
a  tenant  in  tail  shall  bind  his  issue  in  an  equity  of  redemption, 
because  that  is  a  right  only  set  up  in  a  court  of  equity,  and  so 
Reynoidson,       may  be   here   extinguished."      The  Lord  Keeper  concurred  in 

'  ■  IV|kins,  .    . 

Amb.  564.          opinion,  and  the  bill  was  dismissed. 

How  far  infants        7.  A  decree  of  foreclosure  may  be  obtained  against  an  infant. 

are  bound  by  it.    -,-,         .         „  .       .  ...  .  . 

3  P.  Wms.  401.  -uut  in  all  such  decrees  a  day  is  given  to  the  infant  to  shew 


f 
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cause  against  it,  within  six  months  after  he  attains  his  age  of 
twenty-one  years.  If  he  does  not  shew  any  cause  within  that 
time,  the  decree  is  made  absolute  upon  him  :  but  he  may  upon 
motion  put  in  a  new  answer,  and  make  a  new  defence. 

8.  In  a  case  of  this  kind,  though  the  infant  has  six  months  3P.Wnu.352. 
after  he  comes   of  age  to  shew  cause  against  the  decree,  yet  he 

will  not  be  allowed  to  open  the  account.  Nor  is  he  entitled  to 
redeem  the  mortgage  by  paying  what  is  reported  due  :  but  is 
only  permitted  to  shew  an  error  in  the  decree. 

9.  Where  the  validity  of  a  mortgage  depended  on  a  disputable  Salev.Freeland, 
title,  namely,  whether  the  ancestor  of  the  infant  had  properly 

executed  a  power  from  which  his  right  to  mortgage  arose ;  the 
Court  would  not  decree  the  infant  to  be  foreclosed,  till  he  came 
of  age. 

10.  It  has  been  determined  in  a  modern  case,  that  where  a   Mondeyv. 
bill  prayed  a  foreclosure  against  an  infant,  and  the  mortgagees   fvel^nd  13. 
consented  to  a  sale,  an  enquiry  should   be  directed  whether  it  "3- 
would  be  for  the  benefit  of  the  infant.     Lord  Eldon  said  it  would 

be  too  much  to  let  an  infant  be  foreclosed,  when,  if  the  mort- 
gagee would  consent  to  a  sale,  a  surplus  might  be  got  for  the 
infant.     And  if  there  was  no  precedent,  he  would  make  one. 

11.  A  married  woman  is  bound  by  a  decree  of  foreclosure  ;  Married  women 
and  has  no  day  given  to  her  or  her  heirs  to  shew  cause  ao-ainst  a/f>b,°vnd '!'-!!" 
the  decree,  after  the  coverture  is  determined  ;    for,  having  by 

her  own  act  delegated  her  power  to  her  husband,  she  must  be 
liable  to  all  the  consequences  of  his  neglect. 

12.  The  Court  of  Chancery  has  in  some  cases  opened  decrees   Decrees  of  fore- 
of  foreclosure,  and  allowed  the  mortgagor  farther  time  to  redeem   times  opened. 
his  estate.     But  no  general  rule  can  be  laid  down  in  this  matter, 

as  every  case  must  depend  on  its  own  peculiar  circumstances. 

13.  [It  is  not  of  course  to  enlarge  the  time  for  foreclosing  the  Quarles «. 

mortgage,  though  the  interest  be  paid  up  and  costs.    The  Court  630?  **  8  Pn* 

of  Chancery,  in  order  to  induce  it  to  enlarge  the  time,  must  have   Nan,ny  '\,:,i~ 

°  wards,  4  Russ. 

some  reason  assigned  (though  it  does  not   require  a  very  strono-   124. 

one)  why  the  mortgagee  did  not  pay   interest,    principal,  and 

costs,  at  the  time  appointed  by  the  report.] 

14.  Where  the  estate  mortgaged  is  reversionary,  and  in  many  A  sale  some- 
other  cases,  the  prayer  of  the  bill  is,  that  the  estate  may  be  sold,  t,mes  decreed' 
and  the  mortgagee  paid  his    principal,  interest,  and  costs;  in    Perry  ».  Barker 
which  case,  if  there  be  a  surplus,  it  goes  to  the  mortgagor.  13  X  cS* 198* 
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Goodtitiet.  15.  By  the  statute  7  Geo.  2.  c.  20.  s.  2.  it  is  enacted  that 

ii  Moore,  where  any  suit  shall  be  commenced  by  persons  claiming  under  a 

(C.  P.)  491.  mortgage,  to  compel  the  defendants  in  such  suit,  having  a  right 
to  redeem,  to  pay  the  mortgage  money,  or  to  foreclose  the  equity 
of  redemption ;  the  Court,  upon  application  of  the  defendant 
having  a  rio;ht  to  redeem,  and  upon  his  or  their  admitting  the 
right  and  title  of  the  plaintiffs  in  such  suit,  may,  before  such 
suit  shall  be  brought  to  a  hearing,  make  such  order  or  decree 
therein  as  might  have  been  made  in  case  such  suit  had  been 
brought  to  a  hearing. 

16".  By  the  fifth  section  of  this  statute  it  is  provided,  that  it 
shall  not  extend  to  cases  where  the  right  of  redemption  is  con- 
troverted, or  the  money  due  not  adjusted,  or  to  prejudice  any 
subsequent  mortgagee. 
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Section  I. 

We  now  come  to  consider  estates  with  regard  to  the  time  of  their 
enjoyment,  as  they  are  either  in  possession  or  expectancy. 
Estates  in  possession  are  those  where  the  tenant  is  entitled  to  the 
actual  pernancy  of  the  profits.  Estates  in  expectancy  are  those 
where  the  right  to  the  pernancy  of  the  profits  is  postponed  to 
some  future  period  ;  and  are  of  two  sorts,  namely,  estates  in  re- 
mainder, and  estates  in  reversion,  (a) 

Remainders.  2.  An  estate  in  remainder  may  be   defined  to  be  an  estate 

limited  to  take  effect,  and  be  enjoyed,  after  another  estate  is  de- 
termined. As  if  a  man,  seised  of  lands  in  fee  simple,  grants 
them  to  A.  for  twenty  years,  and  after  the  determination  of  that 
term,  to  B.  and  his  heirs  for  ever.  Here  A.  is  tenant  for  twenty 
years,  with  remainder  to  B.  in  fee. 

3.  In  the  above  case  an  estate  for  years  is  created  or  carved 
out  of  the  fee,  and  given  to  A.,  and  then  the  residue  or  remain- 
der of  the  estate  is  given  to  B.  Both  these  estates  are,  however, 
but  one  estate  ;  the  present  term  for  years,  and  the  remainder 
after,  when  added  together,  being  equal  only  to  one  estate  in 
fee.  They  are  different  parts,  constituting  one  whole,  being 
carved  but  of  one  and  the  same  inheritance;  they  are  both 
created  and  subsist  at  the  the  same  time,  the  one  in  possession, 
and  the  other  in  expectancy. 

1  Inst.  143  a.  4.  Lord  Coke  has  defined  a  remainder  to  be — "  A  remnant  of 

an  estate  in  lands  or  tenements  expectant  on  a  particular  estate 
created  together  with  the  same,  at  one  time."     From  which  it 

(a)  It  would  be  impossible  to  treat  of  this  Title  without  transcribing  many  parts  of 
Mr.  Fearne's  excellent  work  on  Contingent  Remainders.  The  Reader  will,  however, 
observe  that  the  cases  are  in  general  more  fully  stated.     Note  by  Mr.  Cruise. 
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follows,  that  wherever  the  whole  fee  is  first  limited,  there  can  be 

no  remainder  in  the  strict  sense  of  that  word  ;  for  the  whole  being 

first  disposed  of,  no  remnant  exists  to  limit  over.     Thus  if  lands   ^  »t  {.    18g 

are  limited  to  a  person  and  his  heirs,  and  if  he  dies  without 

heirs,  that  they  shall  remain  over  to  another,  the  last  limitation 

is  void. 

5.  A  person  devised  lands  in  London  to  the  prior  and  convent  Dyefj  33  a- 
of  St.  Bartholomew,  and  their  successors,  so  as  they  paid  annu- 
ally sixteen  marks  to  the  dean  and  chapter  of  St.  Paul ;  if  they 

should  fail  of  payment,  that  their  estate  should  cease,  and  the 
dean  and  chapter  should  have  it.  Held,  that  the  remainder  was 
void,  because  the  first  devise,  carrying  a  fee,  nothing  remained 
to  be  disposed  of. 

6.  In  the  case  of  a  qualified  or  base  fee,  no  remainder  can  be   i  Inst.  18  a. 
limited  upon  it.     Thus  Lord  Coke  says,  if  lands  be  given  to  A.  VauglJ'269. ' 
and  his  heirs,  so  long  as  B.  has  heirs  of  his  body,  remainder  over  p3,"^-  235> 
in  fee,  the  remainder  is  void.     But  since  the  statute  De  Bonis,  a 
remainder  may  be  limited  after  an  estate  tail. 

7.  Lord  Chief  Baron  Gilbert  says,  the  word  remainder  is  no  Eac.  Ab.  8vo. 
term  of  art ;  nor  is  it  necessary  to  create  a  remainder,  for  any 

other  word  sufficient  to  shew  the  intent  of  the  party  will  create 
it ;  because  such  estates  take  their  denomination  of  remainders 
more  from  the  nature  and  manner  of  their  existence,  after  they 
arc  limited,  than  from  any  previous  quality  inherent  in  the  word 
remainder,  to  make  them  such.  Therefore,  if  a  man  gives  lands 
to  A.  for  life,  and  that  after  his  death  the  land  shall  revert  and 
descend  to  B.  for  life,  &c,  this  is  a  good  remainder. 

8.  Remainders  are  either  vested  or  contingent  (b);  vested  re-  Vested  re- 
mainders, or  remainders  executed,  are  those  by  which  a  present 
interest  passes  to  the  party,  though  to  be  enjoyed  in  future,  and 

by  which  the  estate  is  invariably  fixed  to  remain  to  a  determinate 
person,  after  the  particular  estate  is  spent.  As  if  A.  be  tenant 
for  years,  remainder  to  B.  in  fee,  hereby  B.'s  remainder  is  vested, 
which  nothing  can  defeat  or  set  aside.  So  where  an  estate  is 
conveyed  to  A.  for  life,  remainder  to  B.  in  tail,  remainder  to  C. 

(6)  [An  estate  is  vested  when  there  is  an  immediate  fixed  right  of  present  or  future 
enjoyment.  An  estate  is  vested  in  possession,  when  there  exists  a  right  of  present  enjoy- 
ment. An  estate  is  vested  in  interest  when  there  is  a  present  fixed  right  of  future  enjoy- 
ment. An  estate  is  contingent,  when  a  right  of  enjoyment  is  to  accrue  on  an  event 
which  is  dubious  and  uncertain.     Fcarne's  Introduction.] 
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111  tail,  with  twenty  oilier  remainders  over  in  tail  to  persons 
esse,  all  these  remainders  are  vested. 

°».  The  person  entitled  to  a  vested  remainder  has  an  immediate 
fixed  right  of  future  enjoyment;  that  is,  an  estate  in  prasenti, 
though  it  is  only  to  take  effect  in  possession  and  pernancy  of 
the  profits  at  a  future  period  ;  and  such  an  estate  may  be  trans- 
ferred, aliened,  and  charged,  much  in  the  same  manner  as  an 
estate  in  possession. 

10.  A  remainder  is  contingent  when  it  is  limited  to  take  effect 
on  an  event  or  condition  which  may  never  happen  or  be  per- 
formed, or  which  may  not  happen  or  be  performed  till  after  the 
determination  of  the  preceding  particular  estate,  in  which  case, 
as  will  be  shewn  hereafter,  such  remainder  never  can  take  effect. 

11.  There  are,  according  to  Mr.  Fearne,  four  kinds  of  contin- 
gent remainders: — 1.  Where  the  remainder  depends  entirely  on 
a  contingent  determination  of  the  preceding  estate  itself.  As  if 
A.  makes  a  feoffment  to  the  use  of  B.  till  C.  returns  from  Rome, 
and  after  such  return  of  C.  then  to  remain  over  in  fee  ;  here  the 
particular  estate  is  limited  to  determine  on  the  return  of  C.  and 
only  on  that  determination  of  it  is  the  remainder  to  take  effect; 
but  that  is  an  event  which  possibly  may  never  happen  ;  there- 
fore the  remainder,  which  depends  entirely  upon  the  determina- 
tion of  the  preceding  estate  by  it,  is  contingent. 

12.  A  fine  was  levied  to  the  use  of  A.  and  the  heirs  male  of 
his  body,  until  the  said  A.  should  do  such  a  thing;  and  after 
such  a  thing  done  by  the  said  A.,  to  the  use  of  B.  in  tail.  A. 
died  without  issue,  and  without  performing  the  condition.  It 
was  adjudged  that  the  remainder  was  contingent. 

13.  The  second  kind  of  contingent  remainder  is  where  some 
uncertain  event,  unconnected  with  and  collateral  to  the  determi- 
nation of  the  preceding  estate,  is  by  the  nature  of  the  limitation 
to  precede  the  remainder. 

14.  Thus  Lord  Coke  says,  if  a  lease  for  life  be  made  to  A.,  B. 
and  C,  and  if  B.  survive  C,  then  the  remainder  to  B.  and  his 
heirs.  Here  the  want  of  B.'s  surviving  C.  does  not  affect  the 
determination  of  the  particular  estate  ;  nevertheless  it  must  pre- 
cede and  give  effect  to  B.'s  remainder;  but  as  such  an  event 
is  dubious,  the  remainder  is  contingent. 

15.  Thomas  Lane  devised  his  messuage,  &.c.  unto  and  to  the 
use  of  his  brothei  George  Lane  and  his  assigns,  for  and  during 
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the  term  of  his  natural  life,  without  impeachment  of  waste  ;  and 
from  and  after  his  death,  then  to  the  use  of  Catherine  Benger, 
her  heirs  and  assigns  for  ever,  in  case  she  the  said  Catherine 
Benger  should  survive  and  outlive  his  said  brother,  but  not 
otherwise  ;  and  in  case  the  said  Catherine  Benger  should  die  in 
the  lifetime  of  his  said  brother,  then  he  devised  the  said  mes- 
suage, Sec.  to  the  use  of  his  brother,  George  Lane,  his  heirs  and 
assigns  for  ever. 

It  was  held  that  this  was  a  contingent  remainder  in  Catherine 
Benger. 

16.  In  the  contingent  remainders  which  fall  under  this  head, 
the  event  which  makes  them  contingent,  does  not  in  any  way 
depend  on  the  manner  in  which  the  particular  estate  determines  ; 
as  whether  it  determines  in  one  manner  or  another,  the  re- 
mainder takes  place  equally.  This  distinguishes  them  from  the 
first  sort. 

17.  The  third  kind  of  contingent  remainder  is,  where  it  is 
limited  to  take  effect  upon  an  event  which,  though  it  certainly 
must  happen  some  time  or  other,  yet  may  not  happen  till  after 
the  determination  of  the  particular  estate.  For  it  is  a  rule  of 
law  which  will  be  discussed  in  a  subsequent  Chapter,  that  a  re- 
mainder must  vest,  either  during  the  continuance  of  the  particular 
estate,  or  at  the  very  instant  of  its  determination.  So  that  if  the 
event  does  not  happen  during  the  continuance  of  the  particular 
estate,  the  remainder  becomes  void. 

18.  Thus,   Lord  Coke  says,  if  a  lease  be  made  to  J.  S.  for  3  Rep.  20  a. 
his   life,  and    after  the  death  of  J.  D.    to  remain   to   another 

in  fee,  this  remainder  is  contingent:  for  though  J.  D.  must 
die  some  time  or  other,  yet  he  may  survive  J.  S.,  by  whose 
death  the  particular  estate  will  determine,  and  the  remainder 
become  void. 

19.  The  fourth  sort  of  contingent  remainder  is,  where  it  is 
limited  to  a  person  not  ascertained,  or  not  in  being  at  the  time 
when  such  limitation  is  made. 

20.  Thus,  if  a  lease  be  made  to  one  for  life,  remainder  to  the  4  Inst.  378.  a. 
right  heirs  of  J.  S.  ;  now,  there  can  be  no  such  person  as  the  3  ReP- 10- a- 
right  heir  of  J.  S.  till  his  death,  for  nemo  est  hares  viventis  :  and 

J.  S.  may  not  die  till  after  the  determination  of  the  particular 
-estate ;  therefore,  such  remainder  is  contingent. 

21.  So  where  an  estate  is  limited  to  two  persons  during  their  Cro.  Car.  102. 
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joint  lives,  remainder  to  the  survivor  of  them  in  lee,  such  re- 
mainder is  contingent,  because  it  is  uncertain  which  of  them  will 
survive. 

22.  The  usual  remainder  limited  in  all  settlements  before  mar- 
riage, to  the  first  and  other  sons  of  the  intended  husband,  by  his 
intended  wife,  is  a  contingent  remainder. 

23.  The  instances  produced  of  the  first  kind  of  contingent  re- 
mainders may  appear  to  be  cases  of  conditional  limitations,  not 
falling  strictly  within  the  definition  of  a  remainder :  but  it  will 
be  proved  in  the  next  Chapter,  that  they  are  remainders  in  the 
most  strict  and  technical  sense  of  the  word. 

24.  There  are  some  cases  which  fall  literally  under  one  or 
other  of  the  two  last  kinds  of  contingent  remainders,  which  are 
nevertheless  classed  among  vested  estates. 

25.  With  respect  to  those  cases  which  are  exceptions  to  the 
third  kind  of  contingent  remainders,  it  has  been  held  that  a 
limitation  to  A.  for  eighty  or  ninety  years,  if  he  shall  so  long  live, 
with  a  remainder  over  after  the  death  of  A.  to  B.  in  fee,  is  not  a 
contingent  remainder  ;  for  the  mere  possibility  that  a  life  in  be- 
ing may  endure  for  eighty  or  ninety  years  after  such  a  limitation 
is  made,  does  not  amount  to  a  degree  of  uncertainty  sufficient  to 
render  a  remainder  contingent. 

26.  Lord  Derby  covenanted  to  stand  seised  to  the  use  of  him- 
self for  life,  remainder  to  another  person  for  eighty-nine  years, 
if  Ferdinando,  his  son,  should  so  long  live;  remainder  after  the 
death  of  Ferdinando  to  his  second  son  in  tail.  Adjudged  that 
the  remainder  vested  presently,  and  that  the  possibility  of  Fer- 
dinando's  outliving  the  term  of  eighty-nine  years  would  not 
make  it  contingent. 

27.  A.  made  a  feoffment  in  fee  to  the  use  of  himself  for  life, 
remainder  to  the  feoffees  for  eighty  years,  if  B.  and  C.  his  wife 
should  so  long  live ;  if  C.  survived  B.,  then  to  the  use  of  C. 
for  life  ;  after  her  death,  to  the  use  of  the  first  son  of  C.and  B. 
in  tail ;  for  default  of  such  issue,  to  the  use  of  D.  and  E.  and 
the  heirs  of  their  bodies,  remainder  to  the  right  heirs  of  A. — 
A.  died,  and  C.  died,  leaving  a  son,  who  died  without  issue; 
thereupon  D.  and  E.  entered,  and  made  a  lease  to  the  plaintiff, 
upon  whom  the  defendant,  as  son  and  heir  of  A.  entered. 

The  question  was,  whether  the  remainder  in  tail  to  the  first 
son  of  C.  and  B.,  and  the  remainder  to  D.  and  E.  were  executed, 
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or  were  contingent  upon  the  estate  for  life  to  C.  Adjudged  that 
they  were  vested,  and  not  contingent;  that  the  possibility  of  B. 
and  C.  outliving  the  term  of  eighty-nine  years  did  not  make  the 
remainders  to  them  contingent:  and  Lord  Derby's  case  was 
stated  and  admitted. 

28.  This  doctrine  is  further  confirmed  by  Lord  Hale,  who  has  i'oliex.67. 
laid  it  down,  that  if  a  feoffment  were  made  to  the  use  of  A.  for 
ninety-nine   years,    if   he    should    so    long    live,   and  after  his 

death  to  the  use  of  13.  in  fee,  this  should  not  be  contingent, 
but  it  should  be  presumed  that  his  life  would  not  exceed  ninety- 
nine  years. 

29.  If  the  term  of  years  is  so  short  as  to  leave  a  common  possi- 
bility that  the  life  on  which  it  is  determinable  may  exceed  it,  the 
remainder  will  be  deemed  contingent ;    therefore  if  an  estate  is 

limited  to  A.  for  twenty-one  years,  if  he  shall  so  long  live,  and  3  Rep.20.  a. 
after  his  death  to  B.  in  fee,  this  is  a  contingent  remainder,  be- 
cause there  is  no  improbability  in  supposing  that  the  life  may 
exceed  the  term. 

30.  Sir  James  Beverley  devised  lands  to  his  eldest  son  Thomas   Beverley  v. 
for  the  term  of  sixty  years,  if  he  should  so  long  live  ;   from  and  2  Vero?131. 
after  his  decease,   to  his  grandson    James,  the  eldest   son  of 
Thomas  in  tail  male ;  remainder  in   tail  to  Thomas   his  next 
brother.     James   the    grandson  intermarried  with  the  plaintiff, 

upon  which  a  settlement  was  made,  and  a  common  recovery  suf- 
fered by  Thomas  the  father,  and  James  the  son. 

It  was  objected  that  the  devise  to  Thomas  being  only  of  a 
term  of  sixty  years,  if  he  should  so  long  live,  then  to  James ; 
that  the  freehold  during  the  life  of  Thomas  was  in  abeyance, 
and  no  good  tenant  could  be  made  to  the  prcecipe.  By  conse- 
quence, James  the  grandson  being  dead  without  issue  male,  the 
lands  belonged  to  the  defendant  Thomas,  under  the  entail. 

Mr.  Finch  argued  for  the  plaintiff,  that  the  recovery  was  well 
suffered  ;  that  the  limitation  of  the  entail  was  good,  expectant 
on  the  term  for  sixty  years  ;  and  that  it  was  so  resolved  in  Lord 
Derby's  case.  That  the  devise  to  Thomas  for  sixty  years,  if  he 
should  so  long  live,  and  from  and  immediately  after  his  decease 
then  over,  ought  to  be  intended  of  his  dying  within  the  term, 
which  was  highly  presumable  ;  Thomas  being  then  above  forty 
years  old,  the  possibility  that  Thomas  might  overlive  the  term 
was  very  remote;  so  that  there  was  not  any  gap  or  hiatus  in  the 
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settlement:  but  by  this  construction  the  freehold  vested  imme- 
diately in  James  ;  and  Thomas  had  only  a  term  for  sixty  years, 
if  he  should  so  long  live. 

The  Court  said,  it  would  be  hard  to  make  such  construction 
on  the  words  of  the  will,  as  to  say,  where  a  term  is  limited  to  a 
man  for  sixty  years,  if  he  shall  so  long  live,  and  from  and  after 
his  decease  to  A.  B.,  that  it  must  be  meant,  from  and  after  his 
decease  within  the  term;  for  suppose  he  should  outlive  the  term, 
should  the  remainder-man  take  in  the  lifetime  of  Thomas  ?  That 
were  a  construction  contrary  to  the  words  and  intention  of  the 
testator. 

31.  In  all  cases  where  it  is  not  admitted  that  there  is  such  a 
degree  of  possibility  of  the  life's  exceeding  the  term,  as  is  sup- 
posed sufficient  to  create  a  contingency  in  the  remainder,  there 
(says  Mr.  Fearne)  the  remainder  cannot  fall  within  the  descrip- 
tion of  a  freehold  to  commence  in  futuro ;  for  when  we  suppose 
the  remainder  to  be  vested,  we  of  consequence  admit  that  it 
passes  immediately,  subject  to  and  expectant  on  the  preceding- 
term  ;  otherwise  it  cannot  be  vested  ;  and  then  it  is  a  freehold 
commencing  in  prasenti,  and  not  in  futuro.  If  the  life  cannot 
exceed  the  term,  and  the  term  must  determine  with  the  life,  the 
limiting  an  estate  to  commence  from  the  expiration  of  the  life, 
is  in  effect  limiting  it  to  commence  from  the  determination  of  the 
term.  In  which  latter  mode  of  limitation  there  could  exist  no 
doubt  of  the  remainder's  passing  immediately,  and  being  vested. 
Antes. 28.  Upon  these  principles  alone,  without  recurring  to  any  other, 
the  case  put,  and  distinction  taken,  by  Lord  Hale,  may  be  ad- 
mitted as  law. 
Rule  in  Shel-  32.  There  are  three  exceptions  to  the  fourth  sort  of  contingent 

remainders.  The  first  arises  from  a  rule  of  law,  that  wherever 
the  ancestor  takes  an  estate  of  freehold,  and  a  remainder  is 
thereon  limited  in  the  same  conveyance  to  his  heirs,  or  to  the 
heirs  of  his  body,  such  remainder  is  immediately  executed  in  the 
Title  Deed.  Vol.  ancestor  so  taking  the  freehold,  and  is  not  contingent.  The 
4.C.22.  Devise,  orj„.jn  0f  this  rule,  and  the  cases  which  have  arisen  upon  it,  will 

be  stated  under  the  Titles  Deed  and  Devise. 
Limitation  to  the       33.  The  second  exception  arises  from  a  rule  of  law  which  has 
grantor."8       *  been  stated  in  Title  XI.  Use,  That  an  ultimate  limitation  to  the 
and  note.]3'34'  right  heirs  of  the  grantor  of  an  estate  is  void;  and  it  will  con- 
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tinue  in  him  as  his  old  reversion,  and  not  as  a  remainder,  though 
the  freehold  be  expressly  limited  from  him.(r) 

34.  The  third  exception  arises  from  the  respect  which  the  law   ik-ir  sometimes 
pays  to  the  intent  of  a  testator,  where  it  can  be  plainly  collected  p^1''"' 
from  his  will  that  he  used  the  word  heir  as  a  descriptio  persona, 

or  sufficient  designation  of  the  person  for  the  remainder  to  vest ; 
notwithstanding  the  general  rule  that  nemo  est  hares  vivenlis. 

The  cases  in  which  this  point  has  occurred  will  be  stated  in   Vol. 6.  c  14. 
Title  XXXVIIL  Devise. 

35.  There  is  a  very  material  difference  between  that  kind  of  What  kind  of 

.  .  .  uncertainty  ren- 

uncertainty  which  makes  a  remainder  contingent,  and  an  uncer-  ders  a  remainder 
tainty  of  another  kind,  namely,  the  uncertainty  of  a  remainder's  °' 
ever  taking  effect  in  possession ;  for  wherever  there  is  a  parti- 
cular estate,  the  determination  of  which  does  not  depend  on  any 
uncertain  event,  and  a  remainder  is  thereon  absolutely  limited  to 
a  person  in  esse,  and  ascertained  ;  in  that  case,  notwithstanding 
the  nature  and  duration  of  the  estate  limited  in  remainder  may 
be  such  as  that  it  may  not  endure  beyond  the  particular  estate, 
and  may,  therefore,  never  take  effect,  or  vest  in  possession,  yet 
it  is  not  a  contingent  but  a  vested  remainder.  As  if  a  lease  be 
to  A.  for  life,  remainder  to  B.  for  life  or  in  tail,  here,  notwith- 
standing B.  may  possibly  die  without  issue  in  the  lifetime  of  A., 
and  consequently  never  come  into  possession,  yet  is  his  remainder 
vested  in  interest,  and  by  no  means  comprised  in  the  legal  notion 
of  a  contingent  estate. 

36.  It  is  not  the  uncertainty  of  ever  taking  effect  in  possession 
that  makes  a  remainder  contingent ;  for  to  that  every  remainder 
for  life  or  in  tail,  expectant  on  an  estate  for  life,  is  and  must  be 
liable,  as  has  been  observed  in  the  preceding  Section.  The  pre- 
sent capacity  of  taking  effect  in  possession,  if  the  possession 
were  to  become  vacant,  and  not  the  certainty  that  the  possession 
will  become  vacant,  before  the  estate  limited  in  remainder  deter- 
mines universally  (d)  distinguishes  a  vested  remainder  from  one 
that  is  contingent. 

(c)  [Now  altered  as  regards  such  limitations  in  deeds  executed  after  the  31st  day  of 
December  1833.     See  stat.  3  &  4  W.  4.  c.  106.  s.  3.] 

(d)  [Mr.  Fearne  (216.)  uses  the  word  '  universally  ;'  but  it  may  be  questioned  whe- 
ther that  expression  does  not  require  some  qualification  :  for  if  A.  copyholder  for  life 
with  remainder  to  B  ,  and  A.  forfeits  his  life  estate,  B.  cannot  enter  for  the  forfeiture, 
but  the  lord  only,  who  will  hold  during  the  life  of  A.,  s«  that  B.'s  remainder  though 
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37.  Thus,  if  there  be  a  lease  for  life  to  A.,  remainder  to  B.  for 
life,  the  remainder  to  B.,  although  it  may  possibly  never  take 
effect  in  possession,  because  B.  may  die  before  A.,  yet  from  the 
very  instant  of  its  limitation  it  is  capable  of  taking  effect  in  pos- 
session,  if  the  possession  were  to  fall  by  the  death  of  A.  It  is, 
therefore,  vested  in  interest;  though,  perhaps,  the  interest  so 
vested  may  determine  by  B.'s  death,  before  the  possession  he 
wails  for  may  become  vacant. 

38.  On  the  other  hand,  if  there  be  a  lease  for  life  to  A.,  and 
after  the  death  of  J.  D.  remainder  to  B.  in  tail,  in  that  case  the 
remainder  to  B.  is  not  capable  of  taking  effect  in  possession 
during  the  life  of  J.  D.,  although  the  possession  should  fail  by 
the  determination  of  A.'s  estate.  But  if  J.  D.  chance  to  die 
before  the  determination  of  the  particular  estate,  then  does  B.'s 
remainder,  by  such  event,  become  capable  of  taking  effect  in 
possession,  when  it  shall  happen  to  fall,  and  is  then  in  the  same 
state  as  if  it  had  been  originally  limited  without  any  regard  to 
the  death  of  J.  D. 

39.  This  very  essential  alteration  in  the  nature  of  B.'s  re- 
mainder, occasioned  by  the  timely  event  of  J.  D.'s  death,  is  the 
change  of  a  contingent  into  a  vested  estate.  Before  that  event, 
it  had  not  the  capacity  of  vesting  in  possession  ;  and  it  was 
doubtful  whether  it  ever  would  have  it  or  not ;  it  was,  therefore, 
not  vested  at  all.  By  that  event  it  acquires  the  capacity  of 
vesting  in  possession,  when  the  possession  becomes  vacant;  it  is, 
therefore,  vested  in  interest,  though  it  is  yet  uncertain  whether 
it  will  ever  vest  in  possession ;  for  it  is  still  possible  that  B.  may 
die  without  issue  during  the  continuance  of  the  particular 
estate. 

40.  It  follows,  that  whenever  the  preceding  estate  is  limited, 
so  as  to  determine  on  an  event  which  certainly  must  happen; 
and  the  remainder  is  so  limited  to  a  person  in  esse,  and  ascer- 
tained, that  the  preceding  estate  may,  by  any  means,  determine 
before  the  expiration  of  the  estate  limited  in  remainder,  such  re- 
mainder is  vested.  On  the  contrary,  whenever  the  preceding 
estate,  except  in  the  cases  before  mentioned  as  exceptions  to  the 
descriptions  of  a  contingent  remainder,  is  limited,  so  as  to  deter- 

vested,  has  not  a  present  capacity  of  taking  effect  in  possession,  if  the  particular  estate 
were  to  determine  immediately.  9  Co.  107.  Margaret  Podger's  case.  Wade  v.  Bache, 
1  Saund.  151.  2  Brownl.  104.] 
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mine  only  on  an  event  which  is  uncertain,  and  may  never 
happen  ;  or  wherever  the  remainder  is  limited  to  a  person  not  in 
esse,  or  not  ascertained  ;  or  wherever  it  is  limited  so  as  to  require 
the  concurrence  of  some  dubious  uncertain  event,  independent  of 
the  determination  of  the  preceding  estate,  and  duration  of  the 
estate  limited  in  remainder  to  give  it  a  capacity  of  taking  effect ; 
then  the  remainder  is  contingent. 

41.  Where  an  estate  is  limited  to  A.  for  life,  remainder  to  B.  Idem- 
during  the  life  of  A.,  it  is  a  vested  remainder:  for  here  is  a  pre- 
ceding estate,  to  determine  on  an  event  which  certainly  must 
happen,  the  death  of  A. ;  and  the  remainder  is  so  limited  to  a 
person  in  esse,  that  the  preceding  estate  may,  by  some  means, 

viz.  by  forfeiture  or  surrender,  determine  before  the  expiration  of 
the  estate  limited  in  remainder,  that  is,  before  the  expiration  of 
A.'s  life  ;  accordingly,  if  A.'s  life  estate  be  not  expired  at  the 
determination  of  the  particular  estate,  which  it  will  not  if  A. 
should  commit  a  forfeiture,  or  make  a  surrender,  then  will  the  re- 
mainder take  effect  in  possession. 

42.  This  doctrine  was  formerly  doubted :  but  it  has  been  re- 
solved in  the  following  case,  that  a  remainder  to  trustees,  during 
the  life  of  a  tenant  for  99  years,  if  he  should  so  long  live,  to  take 
effect  from  and  after  the  death  of  such  tenant  for  life,  or  other 
sooner  determination  of  the  estate  limited  to  him,  was  a  vested 
remainder. 

43.  John  Dormer,  upon  the  marriage  of  his  eldest  son,  con-  Smith  d.Dor- 
veyed  several  estates  (after  a  number  of  preceding  limitations  3Alkfi35hUrSt' 
for  life  and  in  tail),  to  the  use  of  Robert  Dormer  for  99  years,  if  Willes  R-  32?- 
he  should  so  long  live ;  and,  from  and  after  the  death  of  the  said 

Robert  Dormer,  or  other  sooner  determination  of  the  estate 
limited  to  him  for  99  years,  to  the  use  of  trustees  and  their 
heirs,  during  the  life  of  the  said  Robert  Dormer,  upon  trust  to 
preserve  the  contingent  remainders  thereinafter  limited ;  and 
after  the  end  or  other  sooner  determination  of  the  said  term,  to 
%  the  use  of  the  first  and  other  sons  of  the  said  Robert  Dormer 
successively  in  tail  male,  with  remainder  over. 

One  of  the  questions  in  this  case  was,  whether  the  remainder 
limited  to  trustees  to  preserve  contingent  remainders  was  a 
vested  or  a  contingent  remainder? 

The  Court  of  King's  Bench  determined,  that  it  was  a  vested, 
and  not  a  contingent  remainder. 

p  2 


212  Title  XVI.  Remainder.  Ch.  I.  s.  43. 

6Bro.Parl.Ca.  Upon  a  writ  of  error  to  the  House  of  Lords,  it  was  contended 
for  the  plaintiff  in  error  that  the  estate  being  limited  to  the 
trustees,  after  the  death  of  Robert  Dormer,  during  his  life,  was  a 
void  limitation,  because  it  could  never  take  effect  in  possession. 
That  if  the  limitation  to  the  trustees  was  not  void,  but  the  words 
after  the  death  of  Hubert  Dormer  might  be  rejected,  and  the 
limitation  to  the  trustees  to  take  effect  in  the  disjunctive,  viz. 
or  other  sootier  determination  of  the  term  ;  yet  that  the  trustees, 
by  force  of  those  words,  took  no  vested  remainder,  but  their 
estate  remained  in  contingency  ;  for  no  remainder  could  be  said 
to  be  vested,  unless  it  was  so  limited  as  to  come  into  the  posses- 
sion of  the  remainder-man  upon  every  determination  which  might 
happen  of  the  particular  estate:  but  the  words  otlter  sooner  deter- 
mination of  the  term,  could  not  extend  to  a  determination  of  the 
term  by  effluxion  of  time  ;  because  the  estate  after  the  end  of  the. 
term  (which,  in  a  legal  sense,  always  signified  after  the  end  by 
effluxion  of  time)  was,  by  express  words,  limited  to  the  first  son 
of  Robert  Dormer ;  so  that  the  words  other  sooner  determination 
could  extend  only  to  a  determination  of  the  term  by  surrender  or 
forfeiture,  which  might  or  might  not  happen.  It  was  admitted, 
that  when  a  remainder  was  limited  to  take  effect  in  possession, 
upon  an  event  which  of  necessity  mast  happen,  such  remainder 
would  vest :  but  if  it  was  limited  to  take  effect  in  possession 
upon  an  event  which  might  never  happen,  then  it  did  not  vest. 
Now,  it  was  not  an  event  which  must  necessarily  happen,  that 
Robert  Dormer's  term  should  end  by  surrender  or  forfeiture,  be- 
cause it  might  determine  by  effluxion  of  time  or  death  ;  so  that 
the  present  case  was  no  more  than  this,  viz.  a  limitation  to  Ro- 
bert Dormer  for  99  years,  if  he  so  long  live;  and  if  his  estate 
shall  determine  by  surrender  or  forfeiture,  then  to  the  trustees 
during  his  life;  and  which  was  plainly  no  more  than  a  contin- 
gent remainder.  That  this  construction  of  the  limitation  to  the 
trustees  was  most  agreeable  to,  and  best  answered  the  intention 
of  the  parties  to  the  settlement;  the  end  and  design  of  appoint- 
ing trustees  to  preserve  contingent  remainders  in  this  and  all 
other  marriage  settlements  being  only  to  give  them  a  right  to 
enter,  upon  any  conveyance  made  by  the  particular  tenant  for 
life  or  years,  to  destroy  the  contingent  remainders  before  they  arise. 
On  the  other  side  it  was  argued,  that  the  estate  limited  to  the 
trustees   to  preserve  the   contingent  remainders   was  a  vested 
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remainder,  to  take  effect  in  possession  during  the  life  of  Robeit 
Dormer,  upon  the  determination  of  the  particular  estate,  limited 
to  him  for  99  years,  either  by  effluxion  of  time,  forfeiture,  or  sur- 
render; and  though  that  part  of  the  limitation  which  depended 
upon  the  contingency  of  Robert  Dormer's  death  was  of  no 
operation  or  effect  to  vest  an  estate  in  possession  in  the  trustees 
on  that  single  event;  yet,  as  the  particular  estate  for  99  years 
might  determine  in  his  lifetime  by  either  of  the  other  events 
happening,  that  is,  forfeiture  or  surrender,  the  remainder  vested 
in  the  trustees  took  effect  in  possession  ;  and  a  remainder  so 
limited  is  well  warranted  by  the  rules  of  law,  and  is  neither  void 
nor  contingent.  That  to  make  this  a  contingent  remainder  from 
the  words  or  other  sooner  determination  would  be  contrary  to  the 
established  notion  of  what  the  law  calls  a  contingent  remainder  ; 
for  such  a  remainder  can  only  be  one  of  these  three  ways :  — 
cither  where  the  person  to  whom  it  is  limited  is  not  in  esse,  or 
where  the  particular  estate  may  determine  before  the  remainder 
can  take  effect,  or  where  some  collateral  accident  must  happen 
before  it  can  take  effect.  But  none  of  these  fell  out  in  the 
present  case;  for  the  persons  to  whom  the  estate  was  limited, 
viz.  the  trustees,  were  existing.  The  remainder  to  them  would 
take  effect  immediately  upon  the  determination  of  the  particular 
estate  by  surrender  or  forfeiture  ;  and  here  was  no  collateral 
accident  to  happen  before  it  could  take  place,  but  only  such  as 
made  a  determination  of  the  particular  estate,  and  what  was 
implied  in  its  very  creation.  The  words  or  otJier  sooner  deter- 
mination are  what  are  implied  in  every  term  for  years,  and  to 
which  every  term  is  subject  by  surrender  or  forfeiture :  they  are 
no  other  than  what  are  made  use  of  in  all  common  limitations 
of  estates  to  trustees  to  preserve  contingent  remainders  in  every 
settlement.  To  put,  therefore,  such  a  construction  upon  these 
words,  as  to  make  the  estate  arising  from  them  to  the  trustees  a 
contingent  remainder,  would  disappoint  the  very  end  proposed 
by  them :  it  would  frustrate  the  intention  of  the  parties,  and 
endanger  most  of  the  family  settlements  in  the  kingdom. 

The  Judges  having  been  consulted  on  this  cas  Lord  Chief 
Justice  Willes  delivered  their  unanimous  opinion;  of  which  I 
shall  transcribe  that  part  which  relates  to  the  present  question. 

"  We  deny  that  this  estate  so  limited  to  the  trustees  was  such    w  ,iies'  Rep. 
a  contingent  remainder,  that  it  did  not  vest  immediately.     The  M7' 
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notion  of  a  contingent  remainder,  is  a  matter  of  a  good  deal  of 
nicety  ;  and,  if  I  should  trouble  you  with  all  that  is  said  in  the 
books  concerning  contingent  remainders,  and  the  instances  that 
are  put  of  such  contingent  remainders,  I  am  afraid  it  would  ra- 
ther tend  to  puzzle  than  enlighten  the  case.  I  choose,  therefore, 
to  tell  your  Lordships  what  are  the  contingent  remainders  that 
do  not  vest,  and  what  remainders  vest  immediately,  though  they 
are  sometimes  (though  very  improperly)  called  contingent  re- 
mainders. The  definition  which  was  given  by  the  counsel  for 
the  appellants  of  a  contingent  remainder  which  does  not  vest  is, 
where  the  particular  estate  may  determine  before  the  remainder 
can  take  place  in  possession  ;  and  that  if  it  is  uncertain  when  it 
will  take  place  in  possession,  and  it  may  happen  that  it  never 
will  take  place  in  possession,  the  remainder  will  not  vest.  But 
this  is  not  a  just  definition  ;  for,  if  this  were  true,  it  would  over- 
turn all  the  settlements  that  ever  were  made.  I  will  mention 
but  one  instance,  though  I  might  mention  a  thousand  ;  as, 
where  an  estate  is  limited  to  A.  for  his  life,  remainder  to  ano- 
ther, and  the  heirs  of  his  body.  I  believe  no  man  in  his  senses 
ever  doubted  but  this  was  a  vested  remainder ;  and  yet  it  is 
within  their  definition  ;  for,  suppose  the  remainder-man  in  tail 
dies  without  issue,  before  the  tenant  for  life,  then  this  remainder 
will  never  take  place  in  possession.  As,  therefore,  this  is  not  a 
proper  definition,  we  beg  leave  to  acquaint  your  Lordships  what 
we  think  is ;  and  we  think  there  are  but  two  sorts  of  contingent 
remainders  which  do  not  vest. — 1st,  Where  the  person  to  whom 
the  remainder  is  limited  is  not  in  esse  at  the  time  of  the  limita- 
tion; 2dly,  Where  the  commencement  of  the  remainder  depends 
on  some  matter  collateral  to  the  determination  of  the  particular 
estate.  Many  instances  of  such  contingent  remainders  might 
be  put,  which  will  fall  under  one  of  these  heads ;  and  I  will  beg 
leave  to  put  one  of  each,  the  better  to  illustrate  this  matter.  If 
the  first  limitation  be  to  one  for  life,  or  for  years,  and  the  next 
limitation  to  the  son  of  B.,  who,  at  the  time,  has  no  children, 
this  is  a  contingent  remainder  of  the  first  sort.  If  there  be  a 
limitation  to  A.  for  life,  remainder  to  B.  after  the  death  of  J.  S., 
or  when  a  third  person  then  at  Rome  returns  from  thence,  this 
is  a  contingent  remainder  of  the  second  sort.  In  the  first  case, 
if  the  tenant  for  life  should  die,  or  the  term  for  years  expire,  be- 
fore B.  has  a  son  born,  the  remainder  never  vests  at  all.     And, 


Title  XVI.  Remainder.  Ch.  [.  s.4  I] 

in  the  second  case,  if  B.  dies  before  J.  S.,  or  before  the  man  re- 
turns  from  Rome,  the  remainder  never  vests  ;  because  the  death 
of  J.  S.,  or  the  return  of  the  person  from  Rome,  were  both  condi- 
tions precedent.  And  these  are  instances,  amongst  many  othi 
of  contingent  remainders  which  do  not  vest,  and  of  which  you 
may  find  great  variety  in  Boraston's  case,  3  Coke  Rep.  20.  But 
the  present  limitation  to  the  trustees  plainly  does  not  fall  under 
either  of  these  heads.  The  trustees  were  persons  in  being;  and 
their  estate  was  not  to  commence  on  any  collateral  matter,  but 
upon  all  determinations  of  the  estate  of  Robert  Dormer  which 
could  happen  during  his  life  ;  and  the  estate  was  limited  to  them 
for  no  longer  time.  To  enforce  and  illustrate  this,  I  beg  leave 
to  mention  two  or  three  other  things.  Will  any  one  say,  that 
any  thing  can  descend  to  the  heir  that  did  not  vest  in  the  ances- 
tor;  so  that,  if  nothing  vested  in  the  trustees,  the  limitation  to 
them  and  their  heirs  is  nonsensical ;  for,  according  to  this  no- 
tion, if  they  should  die  before  the  contingencies  happen,  their 
heirs  can  take  nothing ;  and  yet  this  word  heirs  has  been  put  in 
every  such  limitation  for  200  years  last  past,  for  it  is  so  long 
since  the  statute  of  Uses ;  so  that  during  that  time  we  have 
been  all  in  the  dark,  and  this  new  light  is  but  just  sprung  up, 
which,  if  it  prevail,  for  another  reason  as  well  as  this,  will  overturn 
all  the  settlements  for  200  years  last  past.  For  in  every  one  of 
them,  the  limitation  is  either  in  the  same  words  as  the  present, 
or,  after  the  end  or  other  sooner  determination  of  the  particular 
estate,  which  are  words  tantamount  to  this  ;  for  end  or  deter- 
mination certainly  comprehends  death,  as  well  as  effluxion  of 
time.  If,  therefore,  I  could  not  make  this  consistent  with  the 
rules  of  law,  though  I  humbly  apprehend  I  plainly  have,  I  should 
rather  choose  to  put  a  construction  on  these  words  contrary  to 
the  rules  of  law,  than  overturn  many  thousand  settlements,  ac- 
cording to  this  maxim,  founded  on  the  best  reason,  communis 
error  facit  jus,  and,  ut  res  magis  valeat  quum  percat.  But  the 
present  case,  for  the  reasons  I  have  already  mentioned,  is  not,  I 
think,  liable  to  this  objection.  To  prove  which,  I  beg  leave  only 
to  put  one  case  : — A.,  tenant  in  fee,  grants  an  estate  to  B.  for 
99  years,  determinable  in  his  life.  Supposing  B.  outlive  the 
term,  or  surrender,  or  forfeit,  no  one,  I  believe,  will  say  but  that 
A.  may  enjoy  the  estate  again.  If  so,  a  contingent  freehold  was 
in  him  during  the  life  of  B.  ;  for  it  could  not  be  in  B.,  because 
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he  had  only  a  chattel  interest ;  and  it  could  not  be  in  any  one 
else  ; — and  if  it  were  in  A.,  it  must  be  a  vested  interest,  for  it 
was  never  out  of  him  ;  and  if  A.  had  a  contingent  freehold  dur- 
ing the  life  of  B.,  no  one  can  say  but  that  he  might  grant  it 
over  ;  and  if  he  do,  it  must  be  of  the  same  nature  it  was  when  it 
was  in  A.,  and  consequently,  a  vested  freehold.  And  this  case 
1  have  put  is  expressly  held  to  be  law  in  Co.  Lit.  42  a.  in  Chol- 
meley's  case,  2  Co.  51  a.  and  in  the  year  book  of  Edward  IIT. 
which  is  there  cited."     The  judgment  was  affirmed. 

44.  It  frequently  happens  that  contingent  remainders  inter- 
vene between  the  particular  estate,  and  other  limitations  over ; 
upon  which  cases,  whenever  a  contingent  remainder  is  limited, 
which  is  followed  by  another  limitation  over,  if  the  contingent 
limitation  be  not  in  fee,  the  subsequent  limitation  may  be  vested, 
if  made  to  a  person  in  esse. 

45.  Thus,  if  an  estate  be  limited  to  A.  for  life,  remainder  to 
his  first  and  other  sons  in  tail,  remainder  to  B.  for  life,  remainder 
to  his  first  and  other  sons  in  tail ;  if  B.  has  a  son  born  before  A., 
such  son  will  have  a  vested  remainder  in  him.  But  if  A.  should 
afterwards  have  a  son,  he  will  take  a  vested  estate  precedent  to 
that  of  B.'s  son. 

46.  Lands  were  limited  to  husband  and  wife  for  their  lives, 
and  after  their  decease  to  their  first  issue  male,  and  to  the  heirs 
male  of  such  issue,  and  so  over  to  the  second,  third,  and  fourth 
issue  male,  &c.  And  for  want  of  such  issue,  to  the  heirs  male 
of  the  body  of  the  said  husband  and  wife.  It  was  held  that  this 
last  limitation  should  be  executed  sub  modo ;  that  is,  in  such 
manner  as  to  open  and  separate  itself  from  the  first  estate  for 
life,  whenever  the  contingency  happened. 

47.  The  preceding  cases  are  instances  where  the  contingency 
of  the  intervening  remainders  arose  from  their  being  limited  to 
persons  not  in  esse.  But  if  there  be  a  remainder  limited  to  a 
person  in  esse,  so  as  to  depend  on  a  contingent  event,  if  the  same 
contingency  be  not  considered  as  extending  to  the  subsequent 
limitations,  such  of  those  limitations  as  are  to  persons  in  esse  may 

be  vested. 

48.  Thus,  in  the  case  of  Napper  v.  Sanders,  one  of  the  ques- 
tions was,  whether  the  remainders,  subsequent  to  the  remainder 
for  the  life  of  C,  were  contingent  or  vested  :  it  was  agreed  that 
C.'s  estate  for  life  was  contingent,  on  the  event  of  her  surviving 
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her  husband  ;  but  still  it  was  held  that  the  subsequent  remain-  Tracy  v.  Lethu- 
ders  were  vested.  1,er-  '"''''• 

49.  We  have  seen  that  no  remainder  can  be  limited  after  a  Two  contingent 
limitation  in  fee  :  but  two  or  more  several  contingent  estates  in  mited  in  the  li- 
fee  may  be  limited,  as  substitutes  or  alternatives,  one   for  the  K'"';Ulve- 
other,  and  not  to  interfere  ;  but  so  that  one  only  can  take  effect,  Fearne373. 
and  every    subsequent  limitation    be   a  disposition  substituted 

in  the  room  of  the  former,  if  the  former  should  fail  of 
effect. 

50.  Sir  Michael  Armyn  devised  certain  lands  to  Evers  Armyn   Loddington  p. 
for  life  ;  and,  in  case  he  should   have  any  issue  male,  then   to  ^"ni'  203*" 
such  issue  male  and  his  heirs  forever:  and  if  he  should  die  S.C.Barnardis- 
without  issue  male,  then  he  devised  the  manor  of  Pickworth  to  3  Bro.  Pari.' 
Thomas  Style  in  fee,  and  the  manor  of  Willoughby  to  Sir  Thomas 
Barnardiston  in  fee.     It  was  determined  that  the  first  remainder  i  Ld.  Raym. 
was  a  contingent  fee  to  the  issue  male  of  Evers  Armyn ;  and  the  208, 
remainder  to  Sir  Thomas  Barnardiston  was  a  contingent  fee  also, 

not  contrary  to,  but  concurrent  with  the  former,  according  to  the  Infra,  ch.  6. 
notion  in  Plunkett  v.  Holmes,  and  was  a  contingency  with  a 
double  aspect.  For  if  Evers  had  had  issue  male,  then  the  re- 
mainder had  vested  in  such  issue  male  in  fee ;  if  he  died  without 
issue  male,  that  is,  (said  Treby)  if  he  never  had  issue  male,  then 
to  Sir  Thomas  Barnardiston  in  fee.  And  these  were  not  remain- 
ders expectant,  the  one  to  take  effect  after  the  other,  but  were 
contemporary. 

51.  A  person  devised  all  his  lands  to  his  son  J.  L.  for  the  Doe  v.  Holme, 
term  of  his  natural  life,  and,  after  his  decease,  unto  the  heirs        3C 
male  and  female  of  the  body  of  his  said  son  J.  L.  for  ever ;  and 

if  his  said  son  should  die,  leaving  no  lawful  issue,  then  he  de- 
vised the  premises  to  his  daughter  Elizabeth,  and  her  heirs  and 
assigns  for  ever. 

After  the  death  of  the  testator,  J.  L.,  the  son  entered,  and 
suffered  a  recovery. 

The  Court  was  of  opinion,  that  the  son  acquired  an  estate  in 
fee  simple  by  the  recovery.  For  if  it  was  an  estate  tail  in  him, 
there  could  be  no  doubt;  and  if  he  had  only  an  estate  for  life, 
with  remainder  in  fee  to  his  heirs  male  and  female,  (which  the 
Court  rather  took  it  to  be),  then  this,  being  a  contingent  re- 
mainder, was  destroyed  by  the  common  recovery ;  and  all  sub- 
sequent remainders  depending  thereon  were  also  barred,  accord- 
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nig  to  the  case  of  Loddington  v.  Kyme,  which  resembled  this 
case  in  all  points. 

Goodriglit  r.  52.  A   will  was  made  in  these  words:   "  I  give  my  messuage, 

Dou'.  -i65.  &c-  to  niy  son  J-  S.  for  life,  and  after  his  death  unto  all  and 
every  his  children  equally,  and  to  their  heirs;  and  in  case  he 
dies  without  issue,  1  give  the  said  premises  unto  my  two  daugh- 
ters and  their  heirs,  equally  to  be  divided  between  them." 

It  was  determined  that  both  the  devises  were  contingent  re- 
mainders in  fee. 

?T»r*R^a4  ^'  A  person  devised  lands  to  his  niece  Dorothy  for  life,  re- 
mainder to  trustees  to  preserve  contingent  remainders,  remainder 
to  all  and  every  the  children  of  Dorothy,  begotten  or  to  be 
begotten  by  his  nephew  J.  C,  and  their  heirs  for  ever,  to  be 
equally  divided  among  them,  but  if  only  one  child,  then  to  such 
only  child  and  his  or  her  heirs  for  ever ;  and,  for  default  of  such 
issue,  to  James  Comberback  for  life,  remainder  to  trustees  to 
preserve  contingent  remainders. 

Lord  Kenyon  said,  there  was  nothing  to  distinguish  this  case 

Doe  i.  Scuda-     from  Loddington  v.  Kyme,  and  Goodright  and  Dunham.     The 

more,  ante,  .  .  rii-  1  ii-ii  r   t\  i        •*• 

s.  15.  clear  intent  or  the  devisor  was,  that  the  children  ot  Dorothy,  it 

any,  should  take  a  fee ;  and  if  she  had  no  children,  then  that  the 

remainders  over  should  take  effect :  but  Dorothy  had  children, 

by  which  the  limitations  over  were  defeated. 

Ives  I'.Legge,         54.  Mr.  Serjeant  Hill,  in  arguing  the  above  cases,  cited  a  de- 
cited  3  Term  .        .  TT      .     .   -  ,       . 
Rep.  488.          termination  ot  Lord  Ilardwicke  upon  a  case  nearly  similar. 

MSS.  Rep.  A  person  devised  to  his  wife  Elizabeth,  and  her  heirs,  all  his 

freehold,  leasehold,  and  personal  estate,  charged  with  200/.,  to 
be  laid  out  on  a  house,  which  he  gave  to  his  daughter  Marthana, 
during  the  term  of  her  natural  life  ;  and  after  her  decease,  then 
the  same  to  go  and  be  enjoyed  by  the  children  of  her  body  be- 
gotten, and  their  heirs  ;  and,  in  default  thereof,  to  his  son  Wil- 
liam Legge,  his  heirs  and  assigns.  William  Legge  died  in  the 
lifetime  of  Marthana,  but  devised  his  interest  to  the  plaintiff; 
and  then  Marthana  died  without  children.  The  question  was 
whether  this  devise  to  William  was  good,  which  depended  upon 
what  estate  he  took  by  his  father's  will ;  whether  a  vested  re- 
mainder, or  a  remainder  depending  upon  the  contingency  or  pos- 
sibility of  Marthana's  dying  without  children. 

Lord  Chancellor. — This  is   a   vested  remainder   in   William 
Legge.     Marthana  took  no  more  than   an  estate  for  life ;  for 
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when  an  estate  for  life  is  expressly  given,  no  greater  estate  shall 
arise  by  implication  ;  subsequent  words  of  contingency  enlarging 
the  estate  only,  where  no  express  estate  for  life  is  devised.  Thenj 
as  to  children,  the  question  is,  whether  this  be  a  limitation  to 
them  in  fee  or  in  tail  1  Had  there  been  no  remainder  limited  over, 
they  would  have  taken  a  contingent  remainder  in  fee  :  but  there 
being  a  limitation  to  their  uncle,  it  is  impossible  they  should  die 
without  heirs  during  his  or  any  of  his  children's  life.  The  doubt 
arises  from  the  equivocal  words  in  default  thereof;  whether  they 
relate  to  Marthana's  dying  without  children,  or  to  the  children's 
dying  without  heirs.  If  to  the  first,  the  case  will  then  amount 
to  that  of  Loddington  v.  Kyme,  and  make  this  a  fee  with  a 
double  aspect;  or,  as  it  is  called  in  that  case,  two  concurrent 
contingencies,  of  which  either  is  to  start,  according  as  it  hap 
pens,  being  remainders  contemporary,  and  not  expectant  one 
after  another.  But  then  both  will  be  contingent,  as  well  that  to 
the  children  of  Marthana,  as  that  to  William  ;  which  is  a  con- 
struction never  made  without  an  absolute  necessity,  as  there  was 
in  Loddington  v.  Kyme,  where  the  words  were,  "  to  E.  Armyn 
for  life  ;  and  in  case  he  have  any  issue  male,  then  to  such  issue 
male  and  his  heirs  for  ever;  and  if  he  die  without  issue  male, 
then  over."  And  which  was  a  very  singular  case.  And  here  is 
no  such  necessity  ;  the  words  in  default  thereof  taking  in  both 
the  contingencies,  as  well  that  of  Marthana's  dying  without 
children,  as  of  her  children  dying  without  heirs  ;  which  brings  it 
to  no  more  than  the  common  ordinary  limitations  in  settlements, 
which  take  in  all  the  contingencies  that  can  happen.  And,  as 
the  Court  never  construes  a  limitation  into  an  executory  devise, 
where  it  may  take  effect  as  a  remainder,  because  the  former  puts 
the  inheritance  in  abeyance  ;  so,  neither  does  it  construe  a  re- 
mainder to  be  contingent,  where  it  can  be  taken  for  vested,  be- 
cause the  latter  tends  to  support  the  estate,  and  the  former  to 
destroy  it,  by  putting  it  in  the  power  of  the  particular  tenant  to 
defeat  the  remainder  by  fine  or  feoffment,  which  would  have 
been  the  case  here,  by  this  forced  construction  of  the  defendant ; 
since,  by  taking  this  for  a  contingent  remainder  in  William,  it 
would  have  been  in  Marthana's  power  to  destroy  the  whole  be- 
fore the  birth  of  a  child. 

55.  Mr.  Fearne  observes,   that  in  this   last  case   the  word   Cont.  Rem. 
thereof  upon  which  the  construction  turned,  was  equally  appli- 
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Tracy  v.  Letliu- 
lier,  3  Atk.774. 
Amb.  204.  Ld. 
Ken.  R.  25fJ. 
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cable  to  the  heirs  of  the  children,  as  to  the  children  themselves  : 
and  the  heirs  being  the  last  antecedent,  there  was  no  ground  fov 
excluding  the  reference  to  them  ;  which  reduced  the  case  to  that 
of  a  devise  to  one  and  his  heirs  ;  and  in  default  of  heirs,  then  to  a 
person  who  was  a  collateral  heir  of  the  first  devisee. 

56.  Where  there  is  a  contingent  limitation  in  fee  absolute,  no 
estate  limited  afterwards  can  be  vested. 

57.  Thus,  in  the  case  of  Loddington  v.  Kyme,  it  was  deter- 
mined, that  the  remainders  to  Thomas  Style  and  Sir  Thomas 
Barnardiston  were  contingent,  because  the  preceding  limitation 
to  the  issue  of  Evers  Armyn  was  a  contingent  fee;  and  the  Court 
took  the  distinction,  that  where  the  mean  estates  are  for  life,  or 
in  tail,  the  last  remainder  may,  if  it  be  to  a  person  in  esse,  vest; 
but  that  no  remainder  after  a  limitation  in  fee  can  be  vested. 

58.  In  all  cases  where  the  first  contingent  remainder  is  in 
fee,  or  where  there  are  concurrent  remainders,  if  the  first  re- 
mainder becomes  vested,  all  the  subsequent  remainders  become 
void :  for  then  they  become  remainders  expectant  on  the  deter- 
mination of  an  estate  in  fee-simple,  or  concurrent  remainders. 

59.  Thus,  in  a  case  cited  by  Mr.  Justice  Buller,  where  the  de- 
vise was  to  G.  Pinnock  for  life,  remainder  to  her  first  and  other 
sons  in  tail  general,  and  for  default  of  such  issue  male,  remainder 
over:  and  it  was  contended  at  the  bar,  that  the  word  male  might 
be  rejected.  But  the  Court  said  they  could  not  do  it :  but  held 
that  the  remainder  over  was  a  contingent  devise,  only  on  the 
event  of  there  never  being  a  son  ;  and  if  there  were  a  son  ever 
born,  though  he  died,  the  remainder  over  was  void.  In  that  case 
a  son  was  born,  who  died  during  the  life  of  G.  Pinnock,  on  the 
birth  of  whom  the  estate  vested  in  him,  and  the  limitation  over 
was  void. 

60.  It  seems,  however,  that  a  contingent  determinable  fee, 
devised  in  trust  for  some  special  purpose,  will  not  prevent  a  sub- 
sequent limitation  to  a  person  in  esse  from  being  vested. 

61.  Sir  W.  Dodwell  devised  all  his  estates  to  his  daughter  for 
life,  remainder  to  trustees  to  preserve,  Sic.  remainder  to  her  first 
and  other  sons  in  tail.  In  case  his  said  daughter  should  die 
without  issue  of  her  body  living  at  her  decease,  then  he  devised 
his  estates  to  trustees  and  their  heirs,  until  his  cousin,  Sir  H. 
Nelthorpe,  should  attain  his  age  of  21  years;  to  whom  he  devised 
all  his  estates,  after  he  attained  his  age  of  2\  years,  for  life,  re- 
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mainder  to  his  first  and  other  sons  in  tail  male  ;  in  default  of 
such  issue,  or  in  case  the  said  Sir  H.  N.  should  happen  to  die 
before  he  attained  his  age  of  21  years,  and  without  issue,  then 
to  S.  Lethulier  for  life,  &.c. 

Lord  Hardwicke  held,  that  the  contingency  of  the  daughter's 
dying  without  issue  living  at  her  death,  affected  only  the  estate 
limited  to  trustees,  until  Sir  H.  N.  should  attain  21  ;  that  this 
limitation  to  trustees  was  not  an  absolute  fee,  as  was  contended, 
but  a  determinable  fee  ;  that  the  estate  limited  to  Sir  H.  N.  was 
only  contingent  until  he  attained  21  ;  that  this  contingency  ex- 
tended to  none  of  the  subsequent  estates,  and  therefore  the  re- 
mainders over  to  persons  in  esse  were  vested. 

62.  It  frequently  happens  that  estates  are  subject  to  a  power  A  power  of  ap- 

1  J  '  l  m  ,  pomtincnt  does 

of  appointment  in  the  first  taker,  with  remainders  over  in  default  not  suspend  re- 
of  such  appointment.     And  it  is  now  settled  that  such  a  power 
does  not  suspend  the  effect  of  the  subsequent  limitations,  or  keep 
them  in  contingency. 

The  cases  on  this  subject  will  be  stated  in  Title  XXXI I. 
Deed.  C7«.  XIII.  Voi.4. 

63.  As  to  the  cases  wherein  a  condition  annexed  to  a  preced-  Effect  of  a  con - 

.  ...  tingency  annex- 

ing estate  is,  or  is  not,   considered  as  a  condition  precedent,  to  edtoapreceding 

give  effect  to  the  ulterior  limitations,  such  cases  may  be  distin- 
guished into  three  classes: — 1.  Limitations  after  a  preceding  Eeame233. 
estate  which  is  made  to  depend  on  a  contingency  that  never  takes 
effect.  2.  Limitations  over  upon  a  conditional  contingent  deter- 
minationof  a  preceding  estate,  where  such  preceding  estate  never 
takes  effect  at  all.  3.  Limitations  over  upon  the  determination 
of  a  preceding  estate  by  a  contingency  which,  though  such  pre- 
ceding estate  takes  effect,  never  happens. 

64.  I.  The  cases  of  Napper  v.  Sanders,  and  Tracy  v.  Lethulier,  Ante,  ss.  27  & 
appear  to  fall  under  the  first  class  in  this  distribution;  in  which 

it  was  held  that  the  contingency  affected  only  that  estate  to  which 
it  was  first  annexed,  without  extending  to  the  ulterior  limitations. 

65.  In  a  case  referred  by  the  Court  of  Chancery  to  the  Court  Bradford  i.  To- 
of  King's  Bench,  the  facts  were : — T.  Hey  devised  all  his  real 

estates  to  trustees,  to  the  use  of  his  son  Thomas  for  life,  remainder 
to  the  first  and  other  sons  of  Thomas  by  any  future  wife  in  tail 
male,  remainder  to  the  daughter  and  daughters  of  such  future  wife 
and  their  heirs,  as  tenants  in  common  ;  provided,  that  if  his  son 
should  many  any  woman  related  to  his  then  wife, all  and  every  the 
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above  uses,  so  far  as  the  same  related  to  the  issue  of  such  future 
marriage,  should  cease  and  be  void  :  and  the  said  trustees 
should  stand  seised  of  all  the  premises  to  the  use  of  the  children 
of  his  brother  John  Hey  and  their  heirs,  as  tenants  in  common. 

Soon  after  the  death  of  the  testator,  Thomas  Hey,  the  son, 
died  without  issue,  and  without  having  married  again,  leaving 
Thomas  Farrin  Hey  his  heir  at  law. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
children  of  John  Hey,  the  brother  of  the  testator,  had  taken  any 
and  what  estate  in  the  case  that  had  happened? 

The  Court  certified  their  opinion  that  the  children  of  John 
Hey,  the  testator's  brother,  took  estates  tail  under  this  devise. 
The  Court  must,  therefore,  have  thought  that  the  contingency  of 
the  sons  marrying  again,  Sec.  was  confined  to  the  estates  limited 
to  his  future  issue. 
Horton  v.  66.  In  another  case  referred  by  the  Court  of  Chancery  to  the 

Wlntaker,  J  J 

l  Term.  R.  34o\  Court  of  King's  Bench,  the  facts  were  : — Edward  Bushby,  re- 
citing that  he  was  desirous  to  provide  for  his  sisters,  but  con- 
sidering that  his  sister  M.  S.  was  already  well  provided  for, 
during  the  life  of  her  husband,  devised  all  his  estates  in  the  city 
of  Oxford,  &c.  to  trustees,  in  trust  that  they  should,  during  the 
life  of  M.  S.,  pay  the  rents  and  profits  to  the  testator's  sisters, 
E.  B.  and  M.  B.,  their  heirs  and  assigns  ;  and  from  and  after  the 
decrease  of  the  husband  of  M.S.,  in  case  M.  S.  should  be  then 
living,  in  trust,  as  to  one  third  part,  to  the  use  of  the  said  M.  S. 
for  her  life  ;  and  as  to  another  third  part,  to  his  sister  E.  B.  for 
life  ;  and  as  to  the  remaining  third  part,  to  his  sister  M.  B.  for 
life  ;  with  several  remainders  to  their  first  and  other  sons  in  tail 
male,  remainder  to  their  daughters  as  tenants  in  common,  with 
cross  remainders  between  their  sisters ;  remainder  over  to 
J.  S.  Horton  in  tail,  with  several  remainders  over. 

The  testator's  sister,  M.  S.,  died  in  the  lifetime  of  her  hus- 
band ;  and  the  principal  question  was,  whether  the  condition  of 
M.  S.'s  surviving  her  husband  was  merely  confined  to  the  life 
estate,  or  was  to  extend  to  all  the  subsequent  limitations. 

The  Court  certified  their  opinion  that  the  remainder  to  J.  S. 
Horton  was  good.  They,  therefore,  must  have  held,  that  the 
condition  of  the  married  sister's  surviving  her  husband  did  not 
extend  to  any  of  the  limitations  subsequent  to  her  estate  for 
life. 
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67.  The  construction  in  these  cases,   as  to  the   restriction  of  Fearne,  Hem. 
the  contingency  to  the  estate  first  hinged  upon  it,  appears  to 

depend  on  the  testator's  apparent  intention  not  to  extend  it 
farther  ;  for  wherever  there  is  no  apparent  distinction  in  view, 
in  this  respect,  between  such  estate  and  those  that  follow  it,  the 
contingency,  it  seems,  will  equally  affect  the  whole  ulterior  train 
of  limitations. 

68.  Thomas  Hooker  devised  lands  to  his  son  William,  and  the  Davisu. Norton, 
heirs  of  his  body;  and   if  his  said  son  should  die  without  issue 

of  his  body,  and  the  testator's  wife,  Alice,  should  survive  his 
son,  then  that  she  should  enjoy  the  premises  for  her  life ;  after 
her  decease  they  should  be  enjoyed  by  the  testator's  sister, 
Mary  Stratton,  for  her  life  ;  after  her  decease  (the  testator's  son 
William  being  dead  without  issue,  as  aforesaid,)  then  the  testator 
devised  the  premises  to  the  lessor  of  the  plaintiff.  The  testator's 
wife  did  not  survive  his  son,  but  died  before  him. 

Upon  a  question  whether  the  ulterior  devise  over  had  not 
failed  by  the  wife's  death  in  the  son's  lifetime,  a  case  was 
made  by  consent,  for  the  determination  of  the  judge  (Reynolds) 
who  tried  it,  whose  opinion  was,  that  the  remainder  limited  by 
the  will  was  contingent,  depending  on  the  death  of  the  son  with- 
out issue  in  the  lifetime  of  the  testator's  wife  ;  and  as  that  con- 
tingency never  happened,  the  remainder  which  depended  thereon 
could  never  arise.  The  judge  appears  to  have  laid  much  stress 
on  the  words — "  The  testator's  son  being  then  dead  without 
issue  as  aforesaid,"  annexed  to  the  remainder  after  the  wife's 
decease,  as  equivalent  to  a  repetition  of  the  contingency  first  ex- 
pressed of  the  son's  dying  without  issue,  the  wife  then  living. 

69.  Lands  were  devised  to  trustees,  upon  trust,  out  of  the  Doe  v.  Ship- 
rents,  to  pay  20/.  annually  to  the  testator's  daughter  for  life  ;  to  p     '       g'  ' 
pay  the  residue  of  the  rents,  and  the  whole,  after  her  decease,  to 

her  husband  for  his  life.  If  she  should  happen  to  survive  her 
husband,  then  to  stand  seised  of  all  the  lands,  upon  the  trusts 
after  mentioned,  viz.  to  his  said  daughter  for  life,  then  to  her  son 
H.  and  the  heirs  of  his  body,  remainder  to  the  heirs  of  the  bodv 
of  her  husband  by  her  ;  remainder  to  the  heirs  of  her  body  by 
any  other  husband  ;  remainder  to  her  husband  and  his  hers  for 
ever. 

The  testator's  daughter  died  in  the  lifetime  of  her  husband. 
It  was  held  that  the  limitations  over  should  not  take  effect ;  for 
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that  the  contingency  was  not  confined  to  her  life  estate,  but  ex- 
tended to  all  the  subsequent  limitations  ;  the  Court  not  finding 
upon  the  whole  will  sufficient  to  gather  a  different  intent,  so  as 
to  warrant  them  in  supplying  the  omitted  words. 

p.  236.  70.   JMr.  Fearne  observes,   that  in  this  case  the  contingency 

itself  was  expressly,  by  the  words  of  the  will,  extended  to,  and 
equally  connected  with,  all  the  subsequent  limitations ;  for  the 
trustees  were,  in  that  event,  to  stand  seised  of  the  lands  to  the 
several  uses,  intents,  and  purposes  in  the  will  after  mentioned  ; 
which  uses  included  as  well  the  limitations  to  the  wife  for  life, 
as  those  following  it  ;  so  that  there  was  no  particular  connexion 
of  the  condition  with  her  estate  more  than  with  any  of  the  rest. 
71.  II.  With  respect  to  limitations  over  upon  a  conditional 
determination    of  a   preceding  estate,   where    such    preceding 

Scatterworui  t .     estate  never  takes  effect  at  all. — The  first  case  was  upon  a  de- 

-2-29. '  vise  to  trustees  for  eleven  years,  remainder  to  the  first  and  other 

sons  of  A.  successively  in  tail  male,  provided  they  should  take 
the  testator's  surname.  In  case  they  or  their  heirs  should  re- 
fuse to  take  the  testator's  surname,  or  die  without  issue,  then  he 
devised  his  land  to  the  first  son  of  B.  in  tail  male,  provided  he 
took  his  surname:  if  he  refused,  or  died  without  issue,  then  to 
the  right  heirs  of  the  devisor. 

A.  died  without  having  had  any  son ;  B.  had  a  son  at  the 
time  of  the  devise.  The  Court  did  not  agree  as  to  the  validity  of 
the  devise  to  the  first  son,  after  a  term  of  years,  without  any 
preceding  freehold  to  support  it  ;  but  resolved  that  the  subse- 
quent limitation  to  the  first  son  of  B.,  who  was  then  in  esse  and 

Cro.  Jac.  592.  capable,  took  effect ;  that  the  preceding  limitation  to  the  first 
son  of  A.,  or  the  condition  thereto  annexed,  did  not  operate  as  a 
precedent  condition,  which  must  happen,  to  give  effect  to  the 
subsequent  limitation  to  the  son  of  B.,  but  was  only  a  precedent 
estate,  attended  with  such  a  limitation. 

72.  Lord  Hardwicke  was  of  the  same  opinion  ;  and  has  said, 
2  Vos.  422.        — I  know  no  case  of  a  remainder  or  conditional  limitation  over  of 

a  real  estate,  whether  by  way  of  particular  estate,  so  as  to  leave  a 
proper  remainder,  or  to  defeat  an  absolute  fee  before,  by  a  con- 
ditional limitation :  but  if  the  precedent  limitation,  by  what 
means  soever,  is  out  of  the  case,  the  subsequent  limitation  takes 
place." 

73.  As  most  of  the  cases  which  occur  on  this  point  are  cases 
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where  the  whole  fee  was  first  limited  ;  the  further  consideration 

of  them  will  be  postponed  to  Executory  Devises;  only  observing  Tit.  38.  c.  17. 

in  this  place,  that  if  such  a  conditional  limitation  is  not  defeated 

by  the  falling  of  the  preceding  estate,  in  those  cases  wherein  the 

whole  estate   is  first  limited,  a  fortiori  it  should  not  be  defeated 

in  the  cases  where  the  whole  fee  is  not  at  first  limited  ;    but  the 

remainder,  though  conditional,  includes  the  residue  of  the  estate 

not  before  otherwise  disposed  of. 

74.  III.  As  to  cases  of  the  third  class,  it  may  be  observed, 
that  although  where  a  remainder  is  limited  to  take  effect  on  a 
condition  annexed  to  a  preceding  estate,  and  that  preceding 
estate  fails,  it  appears  that  the  remainder  shall  nevertheless  take 
place;  yet  where  such  preceding  particular  estate  takes  place, 
and  the  condition  is  not  performed,  the  remainder,  it  has  been 
held,  will   not  take  effect  at  the  expiration  of  such  preceding 

estate,  unless  in  those  cases  where  the  apparent  general  intention  Feame,  238. 
of  the  testator  calls  for  it. 

75.  It  sometimes  happens  that  a  remainder  is  limited  in  words  Adverbs  of  time 
which  seem  to  import  a  contingency,  although  in  fact  they  mean  ^riod  when  a' 
no  more  than  would  have  been  implied  without  them;  or  do  not  nmain(!er  1S  t0 

vest  in  interest. 

amount  to  a  condition  precedent,  but  only  denote  the  time  when   Feame 240. 
the  remainder  is  to  vest  in  possession. 

76.  T.  Boraston  devised   lands  to  A.  and  B.  for  eight  years,  Boraston's  case, 
remainder  to  his  executors  until   such   time  as  Hugh  Boraston          p" 
should  accomplish  his  full  age   of  twenty-one  years  ;  and  when 

the  said  Hugh  should  come  to  his  age  of  twenty-one  years,  then 
the  testator  declared  his  will  to  be,  that  he  should  enjoy  the 
same  to  him  and  his  heirs  for  ever.  Hugh  Boraston  died  under 
twenty-one.  It  was  contended  that  the  remainder  did  not  vest 
in  him,  because  he  did  not  live  to  attain  the  age  of  twenty-one  ; 
for  as  he  was  not  to  have  it  until  twenty-one,  it  was  contingent  on 
that  event ;  it  being  uncertain  whether  he  ever  would  attain  that 
age.  But  it  was  resolved  that  the  case  was  no  other  in  effect 
than  a  devise  of  lands  by  a  person  to  executors,  until  his  son  at- 
tained the  age  of  twenty-one  years,  remainder  to  his  son  in  fee; 
and  that  the  adverbs  of  time  when  and  then  did  not  make  any- 
thing necessary  to  precede  the  settling  of  the  remainder ;  any 
more  than  in  the  common  case  of  a  lease  for  life  or  years,  and 
after  the  decease  of  the  lessee,  or  the  end  of  the  term,  remainder 
to  another  ;  in  which   case  the  remainder  vests  presently.     For 

VOL.    II.  O 
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when  these  adverbs  refer  to  a  thing  which  must  of  necessity  hap- 
pen, they  make  no  contingency ;  for  it  is  certain  that  every  man 
must  die,  and  every  term  will  end  ;  so  that  these  adverbs  when 
and  then  are  demonstrations  of  the  time  when  the  remainder  shall 
take  effect  in  possession,  not  when  the  remainder  shall  vest. 

77.  A.  having  two  sons,  B.  and  C,  levied  a  fine  to  the  use  of 
himself  for  life,  remainder  to  B.  his  eldest  son  for  life,  after  to 
the  first  son  of  the  body  of  B.  and  his  heirs  male,  and  so  to  four 
sons  successively  in  tail ;  and  if  it  fortune  the  said  fourth  son  to 
die  without  issue  male,  then  to  remain  to  C.  A.  died  ;  B.  died 
without  issue  male,  leaving  a  daughter.  Adjudged  that  the  use 
vested  in  C,  though  B.  had  no  issue  male;  and  that  B. 'shaving 
issue  male  was  no  condition  precedent. 

78.  Devise  to  A.  for  life,  then  to  B.  in  tail,  "  and  if  my  three 
daughters  or  either  of  them  overlive  A.  and  B.,  then  they  to  have 
it ;  and  after  them  I  give  it  to  J .  W.,  &c."  B.  died,  and  two  of 
the  daughters  died,  living  A.  Then  A.  died.  The  question 
was,  if  this  was  a  contingent  estate  ;  and  if  so,  whether  the  con- 
tingency were  performed  by  two  of  the  daughters  dying  in  the 
lifetime  of  B.  Resolved,  that  it  was  not  a  contingent  limitation, 
but  only  an  expression  when  the  remainder  should  commence, 
that  is,  take  effect  in  possession. 

79.  Walter  Thomas  having  four  children,  devised  in  these 
words: — "  The  house  wherein  John  Taylor  dwelleth  I  give  to 
my  son  John.  Item,  I  bequeath  to  my  daughter  Grace  that 
part  and  interest  that  I  have  in  the  house  at  Palace  Gate.  Item, 
1  give  to  my  daughter  Elizabeth  that  garden,  &.c.  Item,  1  give 
to  my  son  William  all  the  houses  which  I  have  in  St.  Martin's 
Lane.  Item,  my  will  is,  that  when  either  of  my  forementioned 
children  shall  depart  out  of  this  life,  that  then  the  houses,  lands, 
goods,  and  whatsoever  I  have  now  given  them,  shall  be  equally 
divided  betwixt  them  that  are  living." 

The  eldest  son  died.  It  was  contended  that  this  limitation 
over  to  the  children  then  living  was  a  contingent  remainder  to 
the  survivors,  depending  on  the  particular  estates  for  life  to  the 
children  ;  that  the  eldest  son's  estate  for  life  in  the  house 
devised  to  him  was  merged  in  the  fee  which  descended  to  him 
on  his  father's  decease;  and  consequently  the  contingent  re- 
mainder to  the  survivors  in  this  house  was  thereby  destroyed. 
On   the  other  hand   it  was  insisted,  and  so  adjudged  by  the 
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Court,  that  this  was  not  a  contingent,  but  a  vested  remainder; 

that  every  child  took  a  particular  estate  in  his  or  her  house,  for    Vnon. 2  Vent. 

life,  with  a  vested  remainder  to  the  others,  lor  their  lives. 

80.  A   man   devised  certain  lands  to  his  wife,  till  his  son  and    Mansfield  >. 
.....  -i-  n  Uri  ]_«  Dugard,  1  Al>. 
heir  should  attain  his  age  of  twenty-one  years.      When  his  son    go.  , 

should  attain  that  age,  then  to  his  son  and  his  heirs.     The  son 

died  at  the  age  of  thirteen  years.    It  was  held  by  Lord  Harcourt, 

that  the  remainder  vested  presently  in  the  son  upon  the  testator's 

death ;    and    was    not    to   expect    till    the   contingency   of    his 

attaining  twenty-one;    for   in  that  case    it   never   would    have 

vested. 

81.  A  person  devised  all  his  estates  to  trustees,  in  trust  to  lay  Goodtitie  v. 
.  .  \      ,  .         \.  Whitby, 

out  the  rents  and  profits  in  the  maintenance  and  education  of  i  Burr. 228. 

the  two  sons  of  his  sister,  during  their  minorities  ;  and  when 
and  as  they  should  respectively  attain  their  ages  of  twenty-one 
years,  then  to  the  use  and  behoof  of  the  said  sons  of  his  sister, 
and  their  heirs. 

Lord  Mansfield  said  the  question  was,  whether  the  estate 
vested  immediately  in  the  two  nephews,  upon  the  death  of  the 
testator ;  or  remained  in  contingency  till  their  respective  coming 
of  age.  He  said  he  would  lay  down  a  rule  or  two,  previous  to 
his  giving  his  particular  opinion  on  the  case.  1.  Whenever  the 
whole  property  is  devised,  with  a  particular  interest  given  out  of 
it,  it  operates  by  way  of  exception  out  of  the  absolute  property. 
2.  Where  an  absolute  property  is  given,  and  a  particular  interest  8  Rep.  95  b. 
is  given  in  the  mean  time  ;  as,  until  the  devisee  shall  come  of 
age,  &c.  then  to  him,  &.c.  ;  the  rule  is,  that  that  shall  not 
operate  as  a  condition  precedent,  but  as  a  description  of  the  time 
when  the  remainder-man  is  to  take  in  possession.  To  this  pur- 
pose was  Boraston's  case,  where  this  doctrine  was  fully  laid  down 
and  explained.  Upon  the  whole  he  held  that  the  nephews  took  Ante,  s. 76. 
an  immediate  gift,  with  a  trust  to  be  executed  for  their  benefit, 
during  their  minority. 

82.  M.  Lea  devised  copvhold  estates  to  T.  Lea  and  E.  John-  Doe  v.  Lea, 

,  ...     3  Term  R.  41. 

son,  their  heirs  and  assigns,  to  hold  to  them  and  their  heirs  until 

M.  Lea,  second   son  of  his  nephew  Thomas,  then    an  infant, 

should  attain  the  age  of  twenty-four  years  ;  on  condition  that  he 

should,  out  of  the  rents  and  profits,  keep  the  buildings  in  repair. 

Item,  he  devised  to  M.  Lea  his  great  nephew,  and  to  his   heirs 

and  assigns  for  ever,  trhen  and  so  soon  as  he  should  attain  his  age 

Q  2 
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Tit.  38.  c.  20. 


A  contingency 
sometimes  con- 
sidered as  a  con- 
dition subse- 
quent. 


Edwards  v. 
Hammond, 
from  the  Re- 
cord, 1  Bos.  & 
Pul.N.R.313. 


Bromfield  v. 

Crowther, 

Idem. 

Doe  v.  Moore, 

14  East  601. 
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of  twenty -four  years,  the  premises  in  question  ;  and  directed  the 
trustees  to  surrender  the  premises  accordingly.  M.  Lea  attained 
the  age  of  twenty-one  :  but  died  under  twenty-four  intestate, 
and  without  issue.  It  was  contended  that  the  words  when  and  so 
soon  operated  as  a  condition  precedent  to  M.  Lea's  taking  any 
interest  under  the  devise  ;  and  the  event  of  his  attaining  the  age 
of  twenty-four,  not  having  happened,  the  condition  was  defeated  ; 
consequently  this  heir  at  law  could  take  nothing;  these  words 
having  the  same  meaning  as  if  M.  Lea  shall  attain  the  age  of 
twenty-four.  And  it  was  expressly  determined  to  raise  a  condi- 
tion precedent  in  the  case  of  Brownswords  v.  Edwards. 

Lord  Kenyon  observed,  that  the  words  in  Brownswords  v.  Ed- 
wards, were  very  different  from  the  present ;  there  it  was,  if  he 
should  attain  the  age  of  twenty-one.  But  the  words  in  this  case 
only  denoted  the  time  when  the  beneficial  interest  was  to  accrue. 
He  cited  Boraston's  case,  and  Goodtitle  and  Whitby  ;  and  con- 
cluded that  the  words  in  this  case  could  not  operate  as  a  condi- 
tion precedent,  but  as  giving  an  absolute  interest  in  fee,  and  de- 
noting the  time  when  the  remainder  was  to  take  effect  in  pos- 
session;  and  therefore  that  the  estate  descended  to  the  heir  at 
law  of  M.  Lea. 

83.  There  are  some  cases  where  the  contingency  upon  which 
an  estate  is  limited  has  been  considered  as  a  condition  subse- 
quent;  so  that  the  estate  becomes  vested  immediately,  subject 
to  be  defeated  by  the  condition,  when  it  happens. 

84.  John  Hammond  surrendered  the  premises  in  question  to 
the  use  of  himself  for  life  ;  after  his  decease  to  the  use  of  John 
Hammond  the  younger,  and  his  heirs  and  assigns  for  ever,  if  it 
should  happen  that  the  aforesaid  John  Hammond  the  younger 
should  live  until  he  attained  the  age  of  twenty-one  years  ;  pro- 
vided always,  and  under  the  condition  nevertheless,  that  if  it 
should  happen  that  the  aforesaid  J.  H.  the  younger  should  die 
before  he  attain  the  age  of  twenty-one  years,  then  to  remain  to 
the  use  of  the  surrenderor  and  his  heirs. 

Resolved,  that  this  was  a  condition  subsequent ;  and  that  the 
estate  vested  immediately  in  J.  H.,  subject  to  be  divested  if  he 
died  under  the  age  of  twenty-one  years. 

85.  A  testator  devised  all  his  real  estate  to  E.  D.  and  J.  R.  for 
their  lives  successively  ;  and  after  the  decease  of  the  longer  liver 
of  them,  to  J.  D.  Bromfield,  if  he  lived  to  attain  the  age  of  twen- 
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ty-one  years;  but  in  case  he  died  before  he  attained  that  age, 
and  his  brother  Charles  Bromfield  should  survive  him,  in  that 
case  he  gave  his  real  estate  to  Charles  Bromfield  his  brother,  if 
he  lived  to  attain  the  age  of  twenty-one  years,  but  not  other- 
wise ;  but  in  case  both  the  above-mentioned  boys  died  before 
either  of  them  attained  the  age  of  twenty-one  years,  then  over. 
E.  D.  and  J.  R.  died  while  J.  D.  Bromfield  was  under  the  age 
of  twenty-one  years. 

The  cause  coming  on  at  the  Rolls,  his  Honour  ordered  a  case 
to  be  made  for  the  opinion  of  the  Judges  of  the  Common  Pleas, 
upon  the  question  whether  Mr.  Bromfield,  in  the  events  which 
had  happened,  took  any  and  what  estate  or  interest  in  the  free- 
hold or  copyhold  estates  of  the  testator. 

The  Judges  certified  that  Mr.  Bromfield  took  a  vested  estate  vide  Tit.  38. 
in  fee  simple  in  the  freehold  and  copyhold  lands,  determinable  c'     ' 
on  the  event  of  his  dying  under  twenty-one. 

The  Master  of  the  Rolls  decreed  in  conformity  to  this  certifi- 
cate.    On  an  appeal  to  Lord  Erskine,  the  decree  was  affirmed  Printed  cases 
by  him  ;  and  afterwards  by  the  House  of  Lords. 

86.  A  testatrix  devised  all  her  freehold  estates  to  her  nephew  Doe  ».  Nowell, 
and  heir   at  law,    for   his   life;  and    on  his   decease,  "to   and   LM*,&„S'  3,87, 

Kandoll  i .  Doe, 

amongst  his  children  lawfully  begotten,  equally  at  the  age  of  5  Dow.  202. 
twenty-one,  and  their  heirs  as  tenants  in  common;  but  if  only 
one  child  shall  live  to  attain  such  age,  to  him  or  her,  and  his  or  her 
heirs,  at  his  or  her  age  of  twenty-one.  And  in  case  my  said  nephew 
shall  die  without  lawful  issue,  or  such  lawful  issue  shall  die  be- 
fore twenty-one,"  then  over.  It  was  held  by  the  Court  of  King's 
Bench,  and  by  the  House  of  Lords,  that  the  children  of  the  ne- 
phew took  a  vested  remainder,  (a) 

(a)  A  remainder  will  not  be  construed  to  be  contingent,  where  it  can  be  deemed 
vested,  Doe  v.  Perryn,  3  T.  R.  494.  Driver  v.  Frank,  3  M.  and  S.  25.  6  Price  41. 
And  a  vested  remainder  will  not  be  divested,  unless  there  be  a  special  provision,  or  a 
clear  intention  to  be  collected  from  the  language  of  the  instrument.  Driver  r.  Frank, 
supra. — Note  to  former  edition. 
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CHAP.    II. 
Event  upon  which  a  Contingent  Remainder  nun/  be  Limited. 


Sect.     1.  //  must  be  a  Legal  Act. 

4.  And  Potentia  Propinqua. 
9.  Not  repugnant   to   any  Rule 
<>/  Law. 
10.  Nor  contrariant  to  itself. 


Sect.  16.  It  must  not  operate  to  abridge 
the  particular  Estate. 

29.    Conditional  Limitations. 

35.  Estates  may  be  enlarged  on 
Condition. 


Section  I. 

The  uncertainty  of  the  event  on  which  a  remainder  is  limited  is 
in  some  cases  the  circumstance  which  makes  it  contingent. 
But  a  limitation,  intended  as  a  contingent  remainder,  may  fail 
of  taking  effect  on  account  of  the  following  circumstances  re- 
specting the  contingency  upon  which  it  is  limited  to  take  effect, 
it  must  be  a  2.  First,  the  contingent  event  must  be  a  legal,  and   not  an 

!ieRep.C5ib.       illegal  act;  for  Lord  Coke  says,—"  The  law  will  never  adjudge 
a  grant  good  by  reason  of  a  possibility  or  expectation  of  a  thing 
which  is  against  law  ;  for  it  is  potentia  remotissima  et  vana,  which 
by  intendment  of  law  nunc/nam  venit  in  actum.'' 
Blodwell  v.  Ed-       3.  Hence  it  has  been  determined,  that  a  limitation  to  a  bas- 
mtkS°'         tart*  is  void-     Tnus>  where  a  man  made  a  feoffment  to  the  use 
of  himself  for  life,  remainder  to  the  use  of  such  issue  of  the  body 
of  Margaret  Lloyd  as  should  by  common  supposition  be  adjudged 
to  be  begotten  by  the  feoffor,  whether  legitimate  or  illegitimate. 
Resolved,  that  the  remainder  was  void,  because  the  law  doth 
not  favour  such  a  generation. 
And  potentia  4.  Secondly,  the  possibility  upon  which  a  remainder  is  to  de- 

irin's°?25b.       pend  must  be  a  common  possibility,  or  potentia  propinqua;  as 
184-  a-  death,  or  death  without  issue,  or  coverture ;  fox  potentia  est  duplex, 

2  Rep.  51  a.  remota  et  propinqua.  Hence  it  has  been  determined,  that  a  re- 
mainder to  a  corporation,  which  is  not  in  being  at  the  time  of 
the  limitation,  is  void,  although  such  be  erected  after,  during  the 
particular  estate  ;  for  at  the  time  of  the  limitation  it  was  potentia 
remota. 
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5.  His  different  if  during  the  vacation  of  the  mayoralty  of  I).  I  hut.  264a. 

a  lease  for  life  be  made,  remainder  to  the  mayor  and  commonalty 
of  D.  The  remainder  is  good,  if  there  be  a  mayor  of  D.  elected 
during  the  estate  for  life. 

6.  It  is  laid  down  in  Cholmeley's  case,  that  if  a  lease;  he  made  2  Rep.  51  b. 
for  life,   remainder  to  the  right  heirs  of  J.  S.,  this  is  good;  for 

by  common  possibility  J.  S.  may  die  during  the  life  of  the  tenant 
for  life.  But  if  at  the  time  of  the  limitation  of  the  remainder 
there  be  no  such  person  as  J.  S.,  but  during  the  life  of  the  tenant 
for  life  J.  S.  be  born  and  die,  his  heir  shall  at  no  time  take,  because 
the  possibility  on  which  the  remainder  is  to  take  effect  is  too  re-  Fearae  251. 
mote;  for  it  amounts  to  the  concurrence  of  two  several  contin- 
gencies, not  independent  and  collateral,  but  the  one  requiring 
the  previous  existence  of  the  other,  and  yet  not  necessarily  arising 
out  of  it ;  viz.  first,  that  such  a  person  as  J.  S.  should  be  born, 
which  is  very  uncertain  ;  and,  secondly,  that  he  should  also  die 
during  the  particular  estate,  which  is  another  uncertainty  grafted 
upon  the  former.  This  is  called  a  possibility  upon  a  possibility, 
which,  Lord  Coke  says,  is  never  admitted  by  intendment  of  law.   1343." 

7.  Upon  the  same  ground,  says  Mr.  Fearne,  arises  the  dis-   Rem. 252. 
tinction   between  a  remainder  limited  by  a  general  description, 

and  one  limited  by  a  particular  name  to  a  person  not  in  esse.  In 
the  first  case  the  remainder  is  good,  as  a  limitation  to  the  right 
heirs  of  J.  D.  who  is  alive;  or  primogenilo  Jilio  of  B.  who  has  no 
son  then  born  ;  but  in  the  other  case  the  remainder  is  void  ;  as 
if  it  be  limited  to  G.  son  of  D. ;  in  that  case,  if  D.  hath  not  a 
son  named  G.  at  the  time  of  the  limitation,  the  law  will  not  ex- 
pect he  should  afterwards  have  a  son  so  named  ;  because  it 
amounts  to  a  possibility  upon  a  possibility;  viz.  first,  that  he 
should  have  a  son ;  and,  secondly,  that  such  son  should  be 
named  G. 

8.  A  case  is  cited  from  the  yearbook  10  Edw.  3.  inCholmley's  2  Hep. 51  b. 
case,  where,  upon  a  fine  levied  toR.,  he  granted  and  rendered  the 
tenements  to  one  J.  and  Florence  his  wife,  for  their  lives,  re- 
mainder  to  G.  son  of  J.  in   tail,  remainder  to  the  right  heirs  of 

J.;  and  in  truth  at  the  time  of  the  fine  levied  J.  had  not  any 
son  named  G.,  but  afterwards  he  had  a  son  named  G.,  and 
died. 

In  a  praecipe  against  Florence,  it  was  adjudged  that  G.  should 
not  take  the  remainder  in  tail,   because  he  was  not  born  at  the 
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time  of  the  fine   levied,   but  long  after  ;   wherefore  another,  who 

was  right  heir  to  J.,  by  judgment  of  the  Court,  was  received. 

This  determination  was  founded  on  the  principle  that  the  law 

would  not  expect    that  J.  and   F.  should  have  a  son  so  named, 

because  it  amounted    to  a  possibility  upon  a  possibility  ;  first, 

that  he  should  have  a  son  ;  and,  secondly,  that  such  son  should 

be  named  G. 

\,ii  repugnant         9.   [t  has  been  held  that  a  condition  or  limitation  must  deter- 
to  any  rule  of  ,     ,         „     ,  ....  , 
law.                  mine  or  avoid  the  whole  of  the  estate  to  which  it  is  annexed  ; 

and  not  determine  it  in  part  only,  and  leave  it  good  for  the  re- 
ts Rep.  40  b.  sidue.  Upon  this  principle  it  has  been  adjudged,  that  a  proviso 
to  make  the  estate  of  a  tenant  in  tail  cease  during  his  life,  was 
void.  For  although  the  whole  estate  may  be  determined  by  a 
condition,  yet  part  of  it  only,  viz.  during  the  life  of  the  tenant  in 
4  Burr.  R.  1941.  tail,  shall  not ;  in  which  case  the  proviso  is  ineffectual,  on  account 

of  ils  repugnancy  to  a  rule  of  law. 
Nor contrariant  10.  A  condition  may  also  be  contrariant  in  itself;  as  in  the 
case  of  a  proviso  for  determining  an  estate  tail,  as  if  tenant  in  tail 
were  dead.  This  had  been  held  a  contrariant  proviso,  and  void 
on  that  account ;  because  the  death  of  a  tenant  in  tail  does  not 
determine  the  estate  tail,  but  his  death  without  issue  ;  conse- 
quently, to  say  that  the  estate  shall  determine  as  if  he  were  dead, 
amounts  to  saying  that  it  shall  determine  as  it  would  do  upon  an 
event,  viz.  the  death  of  the  tenant  in  tail,  which  event  might  not 
determine  it ;  therefore  such  a  proviso  is  contradictory,  and  ab- 
surd in  itself. 
•'e""in  '•  11.  Thomas  Cary  devised  to  Peter  Cary  and  the  heirs  male  of 

Arscot,  J  y 

l  Rep.  85  a.        his  body,  remainder  in  the  same  manner  to  his  other  sons  ;  with 

a  proviso,  that  if  the  said  Peter  Cary,  or  any  of  his  other  sons, 
or  any  of  the  heirs  male  of  their  bodies,  should  attempt  or  en- 
deavour to  sell,  bargain,  discontinue,  &c,  the  estate  of  such  per- 
son so  attempting  should  cease  and  determine,  as  if  such  person 
were  naturally  dead. 

It  was  held,  that  this  proviso  was  void,  being  against  law, 
repugnant,  and  contradictory.  Against  law,  because  the  whole 
estate  ought  to  be  defeated ;  repugnant,  because  an  estate  tail 
cannot  be  made  to  cease  as  if  the  tenant  in  tail  was  dead  ;  for 
the  death  of  a  tenant  in  tail  does  not  determine  an  estate  tail,  but 
his  death  without  issue. 
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12.  Sir  It.   Cholmley,  by   a  conveyance  to  uses,   limited  Ins  Cholmley  u. 

estate  to  the  use  of  F.  Cholmley  for  life,  remainder  to  the  use  of  i  Rep,  86  a. 

H.  Cholmley  and   the  heirs  male  of  his  body,  remainder  over; 

with  a  proviso,  that  if  the  said  Henry  or  any  of  the  heirs  male  of 

his  body,  should  attempt  or  make  any  feoffment,  his  estate  should 

cease  as   if  he   were  dead.     The  proviso  was  held   to  be  illegal 

and  void. 

13.  S.  Corbet  covenanted  to  stand  seised  to  the  use  of  him-  Corbet's  cue, 
self  for  life,  remainder  to  his  eldest  son  Rowland  and  the  heirs  of 

his  body  ;  with  a  proviso,  that  if  the  said  Rowland,  or  any  of 
the  heirs  male  of  his  body,  should  be  resolved  and  determined, 
or  advisedly  should  attempt  or  procure  any  act  or  thing  con- 
cerning any  alienation  of  the  said  premises,  by  which  any  estate 
tail  thereof  should  be  barred,  that  the  estate  to  him  limited 
should  cease,  only  in  respect  to  such  person  so  attempting  to 
alien,  in  the  same  manner  as  if  such  person  was  naturally  dead. 
After  the  death  of  S.  Corbet,  his  son  Rowland  entered,  and 
suffered  a  common  recovery  ;  and  the  person  in  remainder  hav- 
ing entered,  on  the  breach  of  the  proviso,  it  was  determined  that 
the  proviso  was  repugnant,  impossible,  and  against  law  ;  for  the 
death  of  a  tenant  in  tail  is  not  a  determination  of  the  estate  tail, 
but  his  death  without  issue. 

14.  So,  where  a  proviso  similar  to  that  in  the  last  case  was  Mildmay's  case, 

,  •  ,      ■.         .  i       i      i  •  ii  ,    6  Rep.  40. 

inserted  in  a  deed,  "  it  was  resolved   that  it  was  impossible  and 

repugnant  that  an  estate  tail  should  cease  as  if  the  tenant  in 
tail  was  dead  (had  he  issue  or  not),  for  an  estate  tail  cannot 
cease  so  long:  as  successive  heirs  continue.  But  here  his  intent 
was  to  continue  the  estate  tail,  and  to  cease  it  in  respect  of  the 
party  offending  only,  and  not  as  to  any  other,  which  was  impos- 
sible, repugnant,  and  against  law ;  for  every  limitation  or  con- 
dition ought  to  defeat  the  whole  estate,  and  not  to  defeat  part 
of  the  estate,  and  leave  part  not  defeated  ;  and  it  could  not  Tlt* 13>  c*  *• 
make  an  estate  to  cease  quoad  imam  personam,  and  not  quoad 
alteram. 

15.  So  where  a  person  devised  his  estate  to  H.  K.   and  the  Foy  r.llindc, 

1  ,  Cro.  Ja.  097. 

heirs  male  of  his  body,  until  such  time  as  the  said  II.  K.  or  any 
issue  male  of  his  body  should  effectually  and  expressly  assent, 
conclude,  do,  or  go  about  to  do,  or  make  any  act  or  acts  to  alter, 
discontinue,  or  change  his  estate  tail. 

H.  K.  joined  with   his  son   in  levying  a  line  of  the  estate. 
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The  Court  resolved — "  That  this  was  a  perpetuity  in  our  law 
books,  and  repugnant  to  the  law,  and  not  allowable ;  for  he  may 
not  determine  an  estate  tail  by  such  a  limitation.  Nor  can  he 
give  title  to  another  to  enter,  who  is  a  stranger  ;  for  by  the  fine 
there  was  a  discontinuance  of  the  remainder,  and  a  divesting 
thereof,  so  as  he  could  not  enter  ;  for  it  was  no  limitation  to  en- 
ter, but  after  the  effectual  going  about,  and  it  was  not  effectual 
until  the  act  was  done  ;  and  when  the  act  was  done,  the  remain- 
der was  discontinued,  and  then  he  could  not  enter.  Also  they 
held  these  were  uncertain,  ambiguous,  and  inadequate  words,  to 
make  the  limitation  of  an  inheritance  by  the  determination 
thereof,  and  therefore  void  and  repugnant  to  law,  and  the  law 
would  never  give  allowance  to  it ;  wherefore  they  held  that  the 
case  was  all  one  with  the  reasons  in  the  cases  of  Sir  A.  Mildmay, 
Corbet,  &c." 

16.  The  event  or  contingency  on  which  a  remainder  is  limited 
must  not  operate  so  as  to  abridge,  defeat,  or  determine  the  par- 
ticular estate.  This  rule  follows  of  necessity  from  the  nature  of 
a  remainder,  as  exhibited  in  the  definition  of  it  by  Lord  Coke  ;  so 
that  it  is  of  the  essence  of  a  remainder  that  it  should  wait  for, 
and  only  take  effect  in  possession,  on  the  natural  expiration  or 
determination  of  the  first  estate. 

17.  This  rule  also  follows  as  a  consequence  of  the  rule  already 
stated,  that  no  one  shall  take  advantage  of  a  condition  but  the 
party  from  whom  the  condition  moves,  that  is,  the  grantor  and 
his  heirs  :  for  if  he  or  his  heirs  take  advantage  of  a  condition,  by 
entry  or  claim,  the  livery  made  upon  the  creation  of  the  estate  is 
defeated,  and  of  course  every  estate  then  created  is  thereby  an- 
nulled and  gone.  But  the  remainder  ought  to  vest  at  the  instant 
of  the  expiration  of  the  preceding  estate,  and  remainders  are  de- 
feated by  the  entry  of  the  grantor ;  therefore  such  remainder  is 
void.  It  follows  that  a  remainder  properly  so  called  cannot  be 
limited  to  take  effect  upon  a  condition,  which  is  to  defeat  the 
particular  estate ;  whether  such  condition  be  repugnant  to  the 
nature  of  the  estate  to  which  it  is  annexed,  or  not. 

18.  If  therefore  a  lease  for  life  be  made,  upon  condition  that 
if  a  stranger  pay  to  the  lessor  20/.,  then  immediately  the  land 
shall  remain  to  the  same  stranger ;  this  remainder  is  void,  for  the 
tenant  for  life  ought  to  have  it  during  his  life  ;  and  if  so,  during 
that  time  the  stranger  cannot  have  it,  for  he  can  take  no  advan- 
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tage  of  the  condition,  but  only  the  grantor  or  his  heirs.  Had  it 
been  limited  that  if  a  stranger  pay  to  the  lessor  20/.,  then  after 
the  death  of  the  tenant  for  life  it  should  remain  to  that  stranger, 
it  would  have  been  a  good  remainder. 

19.  The  distinction  between  the  two  cases  is  this.  In  the 
latter  the  remainder  is  not  to  vest  in  possession  till  after  the  de- 
termination of  the  estate  for  life,  when  it  may  vest  of  course. 
In  the  former  it  is  limited  to  take  effect  in  possession  on  the 
performance  of  a  condition,  which  is  to  defeat  the  estate  for  life; 
and  not  to  wait  till  the  particular  estate  be  determined,  by 
means  consistent  with  the  nature  of  its  original  determination. 

20.  If  a  lease  be  made  to  two,  the  remainder  over  in  fee,  after  Plowd.24 
the  death  of  the  first  of  them,  this  remainder  is  void  ;  because,  as 

the  survivor  must  have  the  lands  for  life,  by  the  nature  of  the 
first  estate,  the  limitation  over  after  the  death  of  the  first  of  them 
cannot  take  place  without  defeating  the  first  estate,  as  to  the 
interest  of  the  survivor. 

21.  Upon  the  same  principle  it  seems,  that  if  an   estate  be  Sayer  v.  Hardy, 
granted  to  A.,  a  widow  for  life,  remainder  to  B.  in  fee,  on  condi- 
tion that  A.  continues  a  widow  ;  if  A.  marries,  the  entry  of  the 

heir  will  defeat  the  estate  to  A.,  and  also  the  remainder  to  B. 
But  that  if  an  estate  had  been  granted  to  A.  durante  viduitate, 
remainder  to  B.  upon  A.'s  marriage,  her  estate  would  determine  Feame,  262. 
by  the  nature  of  its  limitation,  and  the  remainder  to  B.  would 
take  effect. 

22.  Here  however  we  arc  to  observe,  that  if  land  be  leased  to  Ante>  c- 1« 
one  for  life,  &c.  and  if  such  a  thing  happen,  then  to  remain  to  B., 

&,c.  This  shall  not  be  understood  as  intended  to  vest  in  pos- 
session immediately  upon  the  happening  of  the  condition,  and  in 
abridgment  of  the  preceding  estate  ;  because,  under  that  con- 
struction, the  remainder  would  be  void,  for  the  reasons  already 
given  :  but  it  shall  be  construed  to  vest  in  interest,  upon  the  hap- 
pening of  the  condition,  and  to  remain  as  a  remainder  ought  to 
do,  that  is,  so  as  to  await  the  determination  of  the  preceding  es- 
tate, before  it  comes  into  possession. 

23.  Thus,  where  lands  were  limited  to  husband  and  wife  for  Coithirstr. 

i     •  r      fr      -r   i         i        i  i    t  Beiushin, 

their  lives,  remainder  to  A.  their  son  tor  lite,  it  he  should  die  in  piowd.23. 
the  lifetime  of  the  husband  and  wife,  that  then  the  lands  should 
remain  to  B.  another  of  their  sons,  for  life.     It  was  resolved, 
that  the  remainder  limited  to  B.  was  good  ;  and  that  the  words, 
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"  if  A.  should  die  in  the  lifetime  of  the  husband  and  wife,  then 
the  lands  should  remain  to  B.,"  did  not  operate  to  defeat  the  es- 
tate limited  to  the  husband  and  wife,  but  only  indicated  the  time 
when  the  remainder  should  become  vested  in  interest. 

24.  The  same  law  holds  with  regard  to  a  subsequent  remainder, 
limited  to  take  effect  on  a  condition  which  is  to  defeat  a  preceding 
remainder. 
Coganr.Cogan,       25.  A.  being  seised  in  fee,  leased  to  B.  for  life,  remainder  to  C. 

Cro.  r.hz.  oo().  ° 

for  life ;  provided  that  if  A.  should  have  a  son,  who  should  live 

to  the  age  of  five  years,  the  estate  limited  to  C.  should  cease,  and 
the  land  remain  to  that  son  in  tail.     It  was  determined  that  the 
estate  limited  to  the  son  was  void,  because  it  depended  on  a  con- 
dition which  operated  to  defeat  the  preceding  remainder. 
RenT^-l.  ^6.  It  may  happen  that  notwithstanding  a  contingent  limita- 

tion is  expressed  to  commence  from  a  period  eventually  anterior 
to  the  determination  of  the  particular  estate,  yet  the  nature  of 
the  case  may  be  such  as  not  to  admit  of  its  taking  effect  in  pos- 
session, in  restraint,  abridgment,  or  exclusion,  of  the  particular 
estate.  As  if  such  limitation  over  were  to  the  grantee  or  devisee 
of  the  particular  estate;  which,  instead  of  operating  in  any 
degree  to  defeat,  exclude,  or  curtail  the  particular  estate,  would 
in  effect  remove  its  limits,  and  expand  it  into  a  greater  estate. 
This  is  but  in  conformity  to  what  was  allowable  at  common  law 
in  regard  to  the  enlargement  of  estates  on  condition  ;  which  limi- 
tations so  far  resemble  contingent  remainders  as  to  require  the 
continuance  of  the  particular  estate  till  they  are  vested.  And 
although  the  limitation  should  not  so  far  approach  the  particular 
estate  in  quality,  as  to  come  within  the  doctrine  of  estates  to  be 
enlarged  on  condition,  yet  if  it  be  such  as  cannot  defeat,  ex- 
clude, or  abridge  the  particular  estate,  nor  have  any  other  opera- 
tion than  if  the  words  expressive  of  its  time  of  commencement  had 
been  omitted ;  or  if  it  had  been  in  express  words  postponed,  till 
after  the  determination  of  the  preceding  estates,  the  objection  to 
its  effect  as  a  remainder  does  not  hold  ;  as  it  then  in  effect  gives 
no  more  than  the  remnant  or  residue  expectant  on  the  particular 
estate;  and  could  not  have  entitled  the  grantor  or  his  heir  to 
enter  at  common  law,  in  defcazance  of  the  particular  estate;  nor 
operates  at  all  to  the  prejudice  of  strangers;  which  are  the  rea- 
sons assigned  against  the  validity  of  conditional  limitations  at 
common  law. 
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27.  Thus,  suppose  in  the  case  of  a  lease  to  two,  as  in  a  former 

case,  the  limitation  over  after  the  death  of  the  first  of  them  had  Ante,  s.20. 
been  to  the  survivor,  instead  of  a  stranger;  this  would  not  have 
avoided,  defeated,  or  abridged,  the  estate  of  the  survivor,  but 
actually  have  embraced  it  in  the  afflux  ofa  greater,  into  which  it 
would  have  run,  under  the  technical  term  of  merging,  instead  of 
being  rescinded  or  nullified.  The  grantor  or  his  heir  could  have 
no  title  to  enter  and  defeat  the  particular  estate,  because  there 
was  no  condition  or  proviso  to  make  it  cease,  or  carry  the  estate 
either  expressly  or  implicatively  to  any  body,  from  the  devisee  of 
the  particular  estate.  Nor  could  the  limitation  operate  to  the 
prejudice  of  another;  viz.  the  person  otherwise  entitled  to  the 
particular  estate  ;  because  it  was  to  that  very  person  himself; 
and  the  effect  would  have  been  precisely  the  same  if  the  limita- 
tion had  been,  and  from  and  after  the  determination  of  the  estate 
aforesaid,  to  the  survivor  in  fee.  Nothing  would  therefore  in 
that  case  have  prevented  the  limitation  over  from  operating 
strictly  as  a  remainder  at  common  law. 

28.  A  person  devised  to  his  wife  Elizabeth  and  his  daughter  Goodtitle  r. 
Ann  a  certain  messuage,  Sec.  to  hold  unto  his  said  wife  and  Dou"f 753. 
daughter,  for  and  during  the  term  of  their  natural  lives,  and  the 

life  of  the  longer  liver  of  them,  in  equal  proportions  ;  and  then 
proceeded  in  these  words : — "  But  in  case  my  said  daughter 
Ann  should  happen  to  marry  and  have  issue  of  her  body  law- 
fully begotten,  then  and  in  that  case,  after  the  decease  of  my 
said  wife,  I  give  and  devise  all  the  said  messuages,  Sec.  unto  my 
said  daughter  Ann,  and  to  her  heirs  and  assigns  for  ever.  But 
if  my  said  daughter  Ann  should  happen  to  die  single  and  un- 
married, and  without  issue  of  her  body  lawfully  begotten,  then 
and  in  such  case  I  give  and  devise  the  said  premises  unto  my 
said  wife  Elizabeth,  and  to  her  heirs  and  assigns  for  ever." 

The  testator  died  in  1774,  leaving  Elizabeth  his  widow,  and 
Ann  his  daughter,  who  was  his  heir  at  law.  Elizabeth  died  in 
1775;  after  her  death  Ann  suffered  a  recovery  of  the  estate,  and 
devised  it  to  the  defendant,  and  died  unmarried.  The  heir  of 
Elizabeth  brought  an  ejectment  against  the  devisee  of  Ann. 

Lord  Mansfield. — "  It  is  perfectly  clear  and  settled,  that  where 
an  estate  can  take  effect  as  a  remainder,  it  shall  never  be  con- 
strued to  be  an  executory  devise  or  springing  use.  Here  the 
first  limitation  is  to  two  persons  and  the  survivor,  so  that  a  pre- 


238 


Conditional 
limitations. 


1  Roll.  Ab. 
472.  474. 
Fearne,  272. 


Id.  407.  409. 


Dyer,  33  a. 

127  a. 

Cro.  Ja.  592. 


TilteXVl.    Remainder.    Ch.  II.  s.  28— 33. 

ceding  freehold  will  be  in  the  survivor;  and  the  estate  over  is 
limited  on  a  contingency  upon  which  a  remainder  may  depend  ; 
it  is  to  the  daughter  and  her  heirs  (not  issue)  if  she  should  marry 
and  have  issue ;  and  it  must  have  taken  effect  after  the  death  of 
the  survivor.  There  is  another  contingency  on  the  event  of  the 
daughter's  dying  unmarried  and  without  issue,  (not  on  failure  of 
her  issue)  and  upon  that  event  the  remainder  is  to  the  widow  in 
fee." 

It  was  resolved  that  the  estate  devised  to  Ann,  in  case  she 
should  marry  and  have  issue,  was  a  contingent  remainder. 

29.  It  has  been  stated  in  Title  XIII.  that  a  condition  must 
avoid  or  determine  the  whole  estate  to  which  it  is  annexed  ;  and 
that  the  benefit  of  a  condition  can  only  be  reserved  to  the  donor 
and  his  heirs,  not  to  a  stranger.  In  consequence  of  this  doc- 
trine, no  remainder  could  be  limited  on  a  condition.  1st,  Be- 
cause such  condition  would  operate  so  as  to  abridge  the  particular 
estate.  2d,  Because  the  entry  of  the  donor,  for  the  condition 
broken,  would  defeat  the  remainder. 

30.  It  has,  however,  been  long  settled,  that  where,  in  a  de- 
vise, a  condition  is  annexed  to  a  preceding  estate,  and  upon  the 
breach  or  non- performance  thereof  the  estate  is  devised  over  to 
another,  the  condition  shall  operate  as  a  limitation,  circumscrib- 
ing the  measure  and  continuance  of  the  first  estate  ;  that  upon 
the  breach  or  performance  of  it,  as  the  case  may  be,  the  first 
estate  shall  ipso  facto  determine  and  expire,  without  entry  or 
claim  ;  that  the  limitation  over  shall  thereupon  actually  com- 
mence in  possession,  and  the  person  claiming  under  it,  whether 
heir  or  stranger,  shall  have  an  immediate  right  to  the  estate. 
Thus  is  the  testator's  intention  effectuated,  by  substantiating  the 
subsequent  estate,  though  limited  to  a  stranger,  and  enforcing 
the  performance  of  the  condition  by  the  determination  of  the 
preceding  estate  upon  the  breach  of  it,  notwithstanding  that 
preceding  estate  be  limited  to  the  heir  himself;  and  limitations 
of  this  kind  are  properly  called  conditional  limitations. 

31.  Thus,  where  a  person  devised  lands  to  his  mother  for  life, 
after  her  death  to  his  brother  in  fee ;  provided  that  if  his  wife 
(being  then  with  child)  be  delivered  of  a  son,  that  then  the  land 
should  remain  to  him  in  fee.  After  the  testator's  death  a  son 
was  born  ;  held  that  the  fee  of  the  brother  should  cease,  and  the 
estate  vest  in  the  son,  upon  the  happening  of  the  contingency. 
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32.  In   the   case  of  Fry  v.  Porter,   which  has   been    already   Tit.  13.  c.  1. 
stated,  it  was  held  that  Lady  Ann  Knowles  had  an   estate  tail 
till  she  married  without  consent.     That  the  estate  tail  devised 
to  her  was  subject  to  two  limitations  ;  the  one  in  law,  viz.  dyin<* 
without  issue  ;  the  other  express  and  in  fact,  viz.  marrying -with- 
out consent;  which  was  properly  a  conditional  limitation,  not  a 
condition  ;  for,  if  it  were  a  condition,  it   would  descend  to  the 
heir  at  law,  who  might  enter  for  a  breach  of  it,  and  defeat  the 
limitation   over.      It    was  therefore    agreed   that   the   marriage   Bertie  v. 
without  consent  determined  her  estate  tail,  and  the  devise  over  xft  13*&  1. 
took  place. 

33.  A  person  devised  lands  to  A.,  who  was  his  heir  at  law,  Anon.  2 
and  other  lands  to  B.  in  fee  ;  and  that  if  A.  molested  B.  by  suit 

or  otherwise,  he  should  lose  what  was  devised  to  him,  and  it 
should  go  to  B. 

After  the  testator's  death  A.  entered  on  the  lands  devised  to 
B.  claiming  them.  It  was  held  that  this  was  a  sufficient  breach 
to  give  title  to  B.,  and  that  the  condition  imposed  on  the  heir 
should  not  be  taken  as  a  condition,  because  if  so,  by  descending 
on  him  who  alone  could  enter  for  the  breach  of  it,  it  would  in 
this  case  be  fruitless  and  defeated  :  but  it  was  held  to  be  a 
limitation,  which  determined  the  heir's  estate,  and  cast  the  pos- 
session on  B.  without  entry. 

34.  Where  there  is  no  express  limitation  over,  to  take  effect  Gulliverw.Ash- 
upon  the  breach  or  non-performance  of  the  condition  annexed  Devf^ST'  EX* 
to  the  preceding  estate,  there,  it  seems,  the  condition  or  proviso 

is  not  always  construed  as  a  conditional  limitation. 

35.  There  is  a  limitation  of  another  kind  which  may  be  con-   Estates  may  be 
sidered  as  an  exception  to   the  rule   at  common  law,   that  an  conduion  °n 
estate  limited  to  take  effect  on  a  condition  which  is  to  affect  the  Fearne>  279- 
particular  estate  is  vqid  ;  namely,  those  cases  where  a  particular 

estate  is  limited,  with  a  condition,  that  after  the  performance  of 
a  certain  act,  or  the  happening  of  a  certain  event,  the  person  to 
whom  the  first  estate  is  limited  shall  have  a  larger  estate.  For 
it  was  resolved  in  the  case  of  Lord  Stafford,  that  such  a  grant  8  ReP.  74. 
may  be  good,  as  well  of  things  which  lie  in  grant,  as  of  things 
which  lie  in  livery:  and  may  be  annexed  as  well  to  an  estate 
tail,  which  cannot  be  drowned,  as  to  an  estate  for  life  or  years, 
which  may  be  merged  by  the  access  of  a  greater  estate. 
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36.  But  that  such  increase  of  an  estate  by  force  of  such  a  con- 
dition ought  to  have  four  incidents. 

First,  There  ought  to  be  a  particular  estate  as  a  foundation  for 
the  increase  to  take  effect  upon;  which,  Lord  Coke  held,  must 
not  be  an  estate  at  will,  nor  revocable,  nor  contingent. 

Second,  Such  particular  estate  ought  to  continue  in  the  lessee 
or  grantee,  until  the  increase  happens,  without  any  alteration  in 
privity  of  estate,  by  alienation  of  the  lessee  or  grantee;  though 
the  alienation  of  the  lessor  or  grantor  will  not  at  all  affect  it : 
and  the  alteration  of  persons  by  descent  of  the  reversion  to  the 
heirs  of  the  grantor,  or  his  alienee,  or  of  the  particular  estate  to 
the  representatives  of  the  grantee,  shall  not  avoid  the  condition. 
Where  the  grantee  dies  before  the  performance  of  the  condition, 
his  heir  shall,  after  he  has  performed  the  condition,  be  in  quodam 
modo,  by  descent ;  and  such  increase  need  not  take  place  imme- 
diately upon  the  particular  estate,  but  may  enure  as  a  mediate 
remainder,  subsequent  to  an  intermediate  remainder  for  life,  or 
in  tail,  to  somebody  else. 

Third,  The  increase  must  vest  and  take  effect  immediately 
upon  the  performance  of  the  condition  ;  for  if  an  estate  cannot  be 
enlarged  at  the  very  instant  of  time  appointed  for  enlargement, 
the  enlargement  shall  never  take  place  ;  therefore,  though  the  re- 
version be  in  the  king,  it  shall  instantly  be  out  of  him,  upon  per- 
formance of  the  condition,  and  vest  in  the  grantee  without 
petition,  or  monstrans  de  droit,  or  other  circumstance  :  for  the 
awaiting  such  circumstances  would  frustrate  and  defeat  the 
enlargement,  and  the  law  will  never  require  circumstances  to 
subvert  the  substance. 

Fourth,  The  particular  estate  and  the  increase  ought  to  take 
effect  by  one  and  the  same  instrument  or  deed  ;  or  by  several 
deeds  delivered  at  one  and  the  same  time,  which  in  effect  is  the 
same  thing,  for  qua  incontinentijiunt,  inesse  videntur  ;  because  the 
particular  estate  and  the  increase  thereupon  is  only  a  grant  to 
take  effect  out  of  one  and  the  same  root :  and  though  the  in- 
crease vest  at  a  different  time  ;  yet,  when  it  is  vested,  it  has  its 
force  and  effect  from  the  same  grant. 
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CHAP.  III. 
Estate  necessary  to  support  a  contingent  Remainder. 


Sect.    1.  It  must  be  a  Freehold. 

11.  Unless  the  Remainder  is  for 
Years. 

13.  A  Right  of  Entry  to  a  Free- 
hold is  sufficient. 

17.  But  it  must  be  a  pres  ni 
Right. 


Sect.  19.  Both  Estates  must  be  creat- 
ed by  the  same  Instru- 
ment. 
•24.  Where  the  Legal  Estate  u 
in  Trustees,  there  needs 
no  other  preceding  Estate. 


Section  1. 

It  is  a  general  rule,  that  whenever  an  estate  in  contingent  it  must  be  a 
remainder  amounts  to  a  freehold,  some  vested  estate  of  freehold  y^J,  281. 
must  precede  it.  This  arises  from  the  necessity  there  is  for  the 
freehold  to  pass  out  of  the  grantor  at  the  time  the  remainder  is 
created  ;  for  if  no  freehold  passes,  then  the  remainder-man 
cannot  have  it.  If  it  passes  at  all,  it  must  pass  either  in  the 
particular  estate,  or  in  some  remainder,  limited  after  it.  In  a 
contingent  remainder  it  cannot  pass,  because  such  remainder,  at 
the  time  of  its  creation,  passes  to,  or  vests  in,  nobody  ;  and  if  it 
passes  only  in  some  vested  remainder,  limited  after  the  con- 
tingent remainder,  then  is  such  contingent  estate  precluded  from 
ever  rising  at  all ;  for  that  freehold  then  becomes  vested  in  pos- 
session, which  the  contingent  estate  was  limited  to  precede,  and 
of  course  there  is  no  room  left  for  the  introduction  of  the  con- 
tingent freehold.  It  follows,  therefore,  that  some  preceding- 
vested  estate  of  freehold  must  be  limited  to  give  existence  to 
such  contingent  remainder. 

2.  A  person   devised  lands   to  his  son  John  for  fifty  years,  if  Goodright ,. 

r  .        Cornish, 

he  should  so  long  live  ;  and,  as  for  his  inheritance  after  the  said  l  Salk.  226. 
term,  he  devised  the  same  to  the  heirs  male  of  the  body  of  John. 
The  Court  held  this  devise  to  the  heirs  male  of  the  body  of  John 
to  be  void  as  a  remainder,  for  want  of  an  estate  of  freehold  to 
support  it. 

VOL.   II.  i: 
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EHet>. Osborne,       3.   But  where  an  estate  was  limited  to  the  use  of  the  settlor 
2  Vera.  754. 

for  ninety-nine  years,  if  he   should   so  long  live,  remainder  to 

trustees  and   their  heirs  during;  his  life,  remainder  to  the  use  of 
the  heirs  of  his  body,  &c. ;  it  was  held,  that  the  contingent  re- 
Doe  v. Morgan,   mainder  to  the  heirs  of  the  body  of  the  settlor  was  good,  be- 
infra.  .  .  .     b 

cause  it  was   preceded  by  a  vested   freehold  remainder  to  the 

trustees. 
Sir  i. Palmer's        4.  There  is  a  case  reported  by  Moore,  where  A.  covenanted  to 

case,  Moo.  815.  . 

stand  seised  to  the  use  of  himself  for  life,  remainder  to  B.,  his 

brother's   eldest  son,  for  life,  remainder  to  the  first  and  other 

sons  of  B.  in  tail,  remainder   to  the  right  heirs  of  A.     A.  was 

afterwards  attainted  of  treason,  and  executed,  before  the  birth  of 

any  son  of  B.  ;  and  it  was  resolved,  that  by  the  attainder  of  A., 

the  after-born  sons  of  B.  were  barred  ;  and  that  the  crown  had 

the  fee  simple,  discharged  of  all  the  remainders  limited  to  the 

sons  of  B.  not  then  born. 

5.  Mr.  Fearne  has  observed  that  it  is  extremely  difficult  to 
reconcile  this  resolution  with  the  principle  that  any  preceding 
vested  estate  will  support  a  contingent  remainder ;  for  here, 
whatever  effect  the  forfeiture  of  A.'s  estate  for  life  and  remainder 
in  fee  might  otherwise  have  had,  yet  as  B.  had  a  vested  freehold 
why  was  not  that  capable  of  supporting  the  contingent  re- 
mainders to  his  sons?     There  were  no  reasons  given  for  the 

Infra,  ch.  5.  resolutions  in  this  case  ;  and  perhaps  to  account  for  it,  we  were 
to  recur  to  the  supposed  necessity  of  a  seisin  in  the  feoffees, 
covenantees,  &c,  to  serve  contingent  uses  when  they  come  in 
esse;  which  principle  admitted,  it  might  be  inferred,  as  it  seemed 

Tit.  11.  c.  3.  agreed,  that  the  crown  could  not  stand  seised  to  a  use,  that  there 
could  be  no  seisin  after  A.'s  forfeiture  to  the  crown,  to  serve  the 
contingent  uses  to  B.'s  sons,  when  they  came  in  esse;  and  that, 
on  that  account,  they  could  never  take  effect. 

6.  If  there  had  been  an  office  found,  antecedent  to  the  birth, 
of  a  son  of  B.,  that  A.  was  seised  in  fee,  it  might  have  accounted 
for  the  resolution  in  the  above  case,  by  taking  away  the  right  of 
entry  of  B.,  according  to  a  distinction  which  will  be  noticed  in 
a  subsequent  part  of  this  chapter.  And  the  determination  is 
contradicted  by  the  two  following  cases. 

Corbet  v.  Tich-        7.  J.  S.  was  tenant  for  life,  remainder  to  his  wife  for  life, 

burn,  Salk.  576.  .     ,  .  .      n  ,        ,  .  .,  .     ,  , 

remainder  to  his  first  and  other  sons  in   tail,  remainder  to  the 
right  heirs  of  J.  S.     This  J,  S.  committed  high  treason,  and  then 
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had  a  son,  and  afterwards  was  attainted.  The  Court  held,  that 
whether  the  son  was  born  before  or  after  the  attainder,  the  con- 
tingent remainder  to  him  was  not  discharged  by  the  vesting  of 
the  estate  in  the  crown,  during  the  life  of  J.  S.,  because  of  the 
wife's  estate,  which  was  sufficient  to  support  it. 

8.  It  has  been  stated,  that  where  there  is  a  limitation  to  a  Chap.  I 
person    for  ninety-nine  years,  if  he   shall   so   long  live,  with  a 
remainder  over  to  a  person  in  esse,  such  remainder  is  considered 

as  vested.     But   Mr.  Fearne  has  observed,  that  in  this  sort  of  Cont.  Rem.  23 

limitation,  when  not  by  will  or  by  way  of  use,  if  the  term   for 

years  is  so  short  as  to  leave  a  common  possibility  that  the  life  on 

which  it  is  determinable  may  exceed  it,  there  should  be  a  present 

vested  freehold  estate,  to  prevent  the  limitation  over  from  being 

void,  as  a  freehold  to  commerce  infuturo. 

9.  In  Lord  Derby's  case,  and  that  of  Napper  v.  Sanders,  a  Ante, c.  l.ss. 
preceding  freehold  being  limited  to  the  feoffees,  left  no  room  for 

this  objection.  But  the  case  put  by  Lord  Hale  stands  inde- 
pendent of  any  preceding  freehold  ;  and  though  it  seems  capable 
of  being  supported  upon  the  principle  of  a  preceding  freehold 
arising  by  implication,  yet  there  seems  to  be  no  occasion  for  such 
a  resort,  because  the  allowed  improbability  of  the  life's  exceeding 
the  term  of  years  determinable  thereon  appears  sufficient  to  take 
such  remainders  out  of  the  description  of  freeholds  to  commence 
infuturo. 

10.  It  is  generally  true,  says  Mr.  Fearne,  that  in  the  case  of  Cont-  Rem- 23- 
a  limitation  to  A.  for  twenty-one  years,  if  he  shall  so  long  live, 

and  after  his  death  to  B.  in  fee,  the  remainder  to  B.  is  void,  as 
being  a  freehold  to  commence  infuturo,  viz.  after  the  decease  of 
A.,  no  freehold  having  been  limited,  so  as  to  take  effect  before 
that  period ;  because,  in  this  case,  it  is  very  possible  that  the 
period  limited  for  the  remainder  to  take  effect  from,  viz.  the 
decease  of  A.,  may  not  happen  till  after  the  determination  of  the 
preceding  estate,  viz.  the  term  of  years,  in  which  event  the  re- 
mainder could  not  take  effect  at  all,  as  has  been  already  observed. 
Its  taking  effect  is,  therefore,  uncertain,  in  regard  of  this  impos- 
sibility of  the  preceding  estate's  determining  before  the  event 
happens,  from  whence  the  remainder  is  to  commence  :  and  should 
it  take  effect  at  all,  it  must  be  in  futuro,  that  is,  after  the  event 
is  decided,  on  which  its  taking  effect  depends.  Here,  then, 
there  being  no  preceding  freehold  limited,  the  remainder,  which 

r  2 
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must  take  effect  at  some  future  period,  if  at  all,  is  strictly  nothing 
else  than  a  freehold  limited  to  commence  in  futuro.  It  is  the 
allowed  common  possibility  of  the  life's  exceeding  the  term, 
which  creates  such  a  contingency  in  respect  to  the  remainder's 
taking  effect,  as  brings  that  remainder  within  the  description  of 
a  freehold  limited  to  commence  in  futuro,  and  consequently 
within  the  direct  application  of  the  rule  which  denies  any  effect 
to  limitations  of  that  kind. 

Unless  the  re-  H-  As  to  a  contingent  remainder  for  years,  there  does  not 

m.uiHlur  is  for      appCar  t0  De  arly  necessity  for  a  preceding  freehold  to  support  it ; 

luame, 285.  for  the  remainder  not  being  freehold,  no  such  estate  appears 
requisite  to  pass  out  of  the  grantor,  in  order  to  give  effect  to  a 
remainder  of  that  sort. 

Corbet  v.  Stone,  12.  Frances  Duchess  of  Richmond  demised  certain  lands  to 
John  Lord  Paulet  and  others,  to  hold  from  thenceforth  for  40 
years,  if  she  lived  so  long,  in  trust  that  she  might  receive  the 
profits  during  her  life  ;  after  her  decease,  one  moiety  thereof  to 
Mary  Clarke,  and  the  other  moiety  to  Joan  Brooke,  their  execu- 
tors, administrators,  and  assigns,  for  and  during  the  term  of  1000 
years,  from  the  death  of  the  said  Frances. 

The  Court  doubted  that  the  remainders  were  void ;  because, 
1.  They  could  not  pass  to  them  by  way  of  present  estate,  they 
not  being  parties  to  the  deed.  2.  They  could  not  be  contingent 
remainders,  being  remainders  for  years,  depending  on  an  estate 
for  years  ;  and  there  could  not  be  a  contingent  estate  for  years, 
because  a  lease  for  years  operated  by  way  of  contract ;  therefore 
the  particular  estate  and  the  remainder  operated  as  two  distinct 
estates,  grounded  upon  several  contracts. 

Cont  Rem.  ^r-  Fearne  has  observed,  that  this  opinion  seemed  not  to  be 

485-  well  considered,  and  that  the  Court  did  not  appear  to  rely  upon 

it,  when  they  said,  that,  admitting  the  term  of  1,000  years  was 
a  contingent  remainder,  it  was  barred  by  a  fine,  and  a  non-claim, 
after  the  time  of  vesting. 

A  right  of  entry       13.  Although  every  contingent  freehoold  remainder  must  be 
Feairne  486.       supported  by  a  preceding  freehold,  yet  it  is  not  necessary  that 

i  VI'Cl.  &  Yo.    suc],  preceding  estate  continue  in  the  actual  seisin  of  its  rightful 
Ex.  U..r)8. 88.  ...  .  .  , 

tenant.  It  is  sufficient  if  there  subsists  a  right  to  such  preced- 
ing estate,  at  the  time  the  remainder  should  vest,  provided  such 
right  be  a  right  of  entry,  and  not  a  right  of  action  only  ;  for 
Tit.  29.  c.  1.  whilst  a  right  of  entry  remains,  there  can  be  no  doubt  but  that 
the  same  estate  continues,  since  the  right  of  entry  can  exist  only 
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in  consequence  of  the  existence  of  the  estate.  But  when  the 
right  of  entry  is  gone,  and  nothing  but  a  right  of  action  remains, 
it  then  becomes  a  question  of  law,  whether  the  same  estate  con- 
tinues or  not;  for  the  action  is  nothing  mure  than  the  means  of 
deciding  the  question.  Another  estate  is,  in  the  mean  time, 
acknowledged  and  protected  by  the  law,  till  such  question  be 
solemnly  determined  in  a  court  of  justice,  upon  the  action 
brought. 

14.  If  A.  be  tenant  for  life,  with  a  contingent  remainder  over,    I  Rep.  6 
and  the  tenant  for  life  be  disseised,  all  the  estates  are  devested, 

but  the  right  of  entry  of  the  tenant  for  life  will  support  the  con-   Lloyd  v.  Brook- 
tingent  remainders.     If,  however,  in  a  case  of  this  kind  the  con- 
tingent remainder  does  not  vest  before  such  a  descent  of  the 
estate,  from  the  disseisor  to  his  heir,  as  will  take  away  the  entry 
of  the  tenant  for  life,  within  the  statute  32  Hen.  8.  c. 33.  and   l  Ld.  Raym. 
drive  him  to  his  action,  then  is  the  contingent  remainder  gone  ; 
because  there  no  longer  subsists  any  right  of  entry  to  support  it,  Tit.  29.  ch.  I. 
that  right  being  turned  into  a  right  of  action. 

15.  It   has  been  already  stated,  that  a  tenant   in  tail  might  Tit.  2.  ch.  2. 
alienate  his  estate  by  certain  modes  of  conveyance,  so  as  to  take 

away  the  entry  of  the  issue  in  tail,  and  drive  him  to  his  action  ; 
which  was  called  a  discontinuance.  From  which  it  followed,  that 
where  a  contingent  remainder  was  limited  after  an  estate  tail,  and 
the  tenant  in  tail  created  a  discontinuance  (a),  the  contingent 
remainder  would  be  destroyed. 

16.  The  following  case  arose  in   11  Rich.  2.     A  gift  in  tail  i  Rep.  135  b. 
was  made  to  A.  C,  the  remainder  to  the  right  heirs  of  A.  S. 

The  donee  made  a  feoffment  to  B.  in  fee,  and  afterwards  A.  S. 
died.  His  right  heir  shall  never  have  the  remainder ;  for  the 
estate  of  the  land  was,  by  the  feoffment  of  the  tenant  in  tail,  de- 
vested and  discontinued  ;  and  there  was  not  any  particular 
estate  in  esse,  or  in  right,  to  support  the  remainder;  for  by  the 
feoffment  of  the  tenant  in  tail,  his  right  was  utterly  gone.  If 
tenant  in  tail  was  disseised,  and  died,  that  would  not  destroy  the 
remainder  ;  for  there  a  right  to  the  particular  estate  remained, 
to  support  the  right  of  the  remainder ;  but  when  the  tenant  in 
tail  made  a  feoffment,  no  right  remained  in  him. 

17.  The  right  of  entry  to  support  a  contingent  remainder  must   It  must  be  a 
be  a  present  right ;  a  future  one  will  not  do.     It  must  also  pre-    r^rVio,  ^-*>'" 

(o)  See  stat.  3  &  4  Will.  4.  c.  27.  s.  39.  supr.  Vol.  1.  p.  79. 
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cede  the  contingency,  and  be  actually  existing  when  that  hap- 
pens ;  for  if  it  only  commences  at  the  same  instant  with  it,  the 

l  M'ci.  &  Yo.    remainder,  it  seems,  will  not  vest ;  [but  a  right  of  action  will  not 

58-  88-  support  the  contingent  remainder.] 

18.  [It  has  been  held  that]  a  right  of  entry  only  will  not  sup- 
port a  contingent  remainder  limited  by  way  of  use,  [but  that 

\  ide  infra,  c.  6.  there  must  be  an  actual  entry  ;  but  this  doctrine  has  been  ques- 
s.  28  et  seq.  .  '  '  * 

tioned.] 

Both  estates  19.  The   estate   supporting,  and    the   remainder   supported, 

must  be  created       ,,,.,,  ,    ,  ,      ,  i       i  • 

by  the  same  in-  should  botli  be  created  by  one  and  the  same  deed  or  instru- 
ment (a)  ;  therefore  an  estate  for  life  given  by  one  deed,  will  not 
support   a   remainder  given  by  another :  nor  an  estate  for  life 

Feame,  302.  settled  by  A.  on  B.  by  deed,  enure  to  support  a  contingent  re- 
mainder given  by  the  will  of  A. 

Snow  i.  Cutler,       20.  A  woman  being  tenant  for  life,  her  husband  devised  the 

Ray  m.  162.  °  ' 

same  estate  to  the  heirs  of  her  body,  if  they  attained  fourteen 
years.  The  Court  held,  that  this  was  no  remainder,  but  an  ex- 
cutory  devise  ;  for  though  the  wife  had  a  preceding  estate  for 
life,  yet  this  was  a  new  devise,  to  take  effect  after  her  decease, 
and  was  not  a  remainder  joined  to  a  particular  estate. 

iI(101  '•'•  ,1>a,;ker'  21.  A.  being  tenant  for  life  by  marriage  settlement,  remainder 
to  his  wife  for  life,  remainder  to  his  first  and  other  sons  by  that 
marriage  in  tail :  his  father,  the  reversioner,  by  his  will,  after 
reciting  the  settlement,  devised  the  lands  to  the  first  and  other 
sons  of  A.  according  to  the  settlement ;  then  if  A.  should  die 
without  issue  of  that  marriage,  he  devised  to  the  first  and  other 
sons  of  A.  by  any  other  wife,  in  tail  male  ;  and  if  A.  should  die 
without  issue,  then  he  devised  that  all  the  lands  should  go  to  his 
grandchildren  by  his  daughter  P.  in  fee. 

It  was  contended  that  A.  took  an  estate  tail  under  this  will  by 

Tit.  38.  c.  10.  implication,  and  of  course  the  remainder  over  in  fee  was  well 
supported  ;  but  the  Court  held  it  was  impossible  to  make  this  an 

(a)  [And  for  this  purpose  a  will  and  codicil  are  parts  of  the  same  assurance  ;  so  that 
a  particular  estate  may  be  created  by  a  will,  and  the  remainder  by  a  codicil,  and  vice 
versa,  Hayes  v.  Foorde,  2  Sir  W.  Bl.  Rep.  698.  So  likewise,  it  would  seem  upon  prin- 
ciple, that  an  appointment  under  a  power,  and  the  deed  containing  the  power  would,  in 
reference  to  the  rule  above  stated,  be  considered  as  parts  of  the  same  assurance  ;  since  the 
limitations  created  by  an  exercise  of  the  power  are  considered  as  inserted  in  the  deed 
creating  the  power.  So  that  if  an  estate  be  limited  to  A.  for  life,  remainder  to  such  uses 
as  he  should  appoint,  and  he  appoint  to  B.  in  tail,  the  limitation  to  B.  is  a  valid  ie- 
mainder.] 
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estate  tail  in  A.,  for  nothing  was  given  to  him  bv  the  devise,  so 
that  he  had  only  the  estate  which  he  took  under  the  first  settle- 
ment. That  there  being  two  several  conveyances,  the  devise 
could  not  be  tacked  to  the  estate  for  life,  which  was  limited  by 
another  conveyance;  even  admitting  that  the  word  issue  could 
be  an  implication  of  an  estate  to  the  heirs  of  the  body  of  A. 

22.  A  person  made  a  feoffment  to  the  use  of  himself  for  life,    Weak*. 
and  after  the  death  of  A.,  and  M.  his  wife,  to  the  use  of  B.,  eld-  Pollex!  66. 
est  son  of  A.,  for  his  life;  this  was  held   to  be  a  contingent  re- 
mainder in  B.,  being  created  by  the  same  deed  as  the  particular 

estate.  But  though  it  did  not  appear  in  the  case,  yet  it  after- 
wards appearing  upon  examination  that  by  a  former  deed  M. 
had  an  estate  for  life,  Lord  Hale  said  the  remainder  should  not 
be  contingent ;  but  the  mentioning  that  the  commencement 
thereof  should  be  after  the  death  of  M.,  was  only  expressing 
when  B.  should  take  the  profits  in  possession,  and  did  make  a 
contingency  ;  this  not  being  a  remainder  created  by  that  deed, 
but  a  conveyance  of  the  then  subsisting  reversion  or  remainder 
expectant  on  the  death  of  M. 

23.  In  a  modern  case,  where  a  person  having  granted  an  estate  Doe  i.  l'onne- 
to  his  eldest  son  for  life,  afterwards  by  his  will,   reciting  that  he  4g™'Dous* 
had  settled  that  estate  upon  his  eldest  son  for  his  life,  proceeded 

in  these  words — "  My  will  is,  and  I  do  hereby,  from  and  after 
his  decease,  give  and  devise  the  same  to  the  heirs  male  of  his 
body  begotten  ;  and  in  default  of  such  issue,  to  the  use  and  be- 
hoof of  my  second,  third,  fourth,  and  fifth  sons,  severally,  suc- 
cessively, and  in  remainder,  and  of  the  several  heirs  male  of  the 
body  of  my  said  sons,  &c." 

The  Court  held,   that  the  limitation  to  the  heirs  male  of  the 
body  of  the  eldest  son  was  not  a  contingent  remainder. 

24.  Where  the  legal   estate  is  vested  in  trustees,  there  is  no   where  the  legal 

necessity  for  any  preceding  particular  estate  of  freehold  to  sup-  ^'Sjereneeds 

port  contingent    remainders;    because    the  leoal  estate  in   the   nootherpre- 

.  .  ceding  est 

general  trustees  will  be  sufficient  for  that  purpose.  Fearne,  303. 

25.  Thus  in  Chapman  v.  Blisset,  it  was  held  by  Lord  Hard-  Tit.  12.c.  1. 
wick,  that  if  the  limitation  to  Joseph's  children  was  a  contingent 
remainder,  the  legal  estate  in  the  trustees  would  support  it. 

26.  A.  devised  to  trustees  and  their  heirs  to  the  use  of  them   Hopkins  v. 
and  their  heirs,  in  trust  for  B.  for  life,  remainder  to  his  first  and      °i,ki:i*' 
other  sons  successively  in  tail,  remainder  to  the  future  sons  of  C.    '  v  w •  ■'" ' 

J  1  A  ik.  .081. 
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successively  for  life,  remainder  over.  B.  died  without  issue  in 
the  testator's  lifetime.  The  contingent  limitations  were  taken  as 
executory  clevises,  because  no  child  was  then  born  to  C.  After- 
wards a  child  was  born  to  C.  and  died  ;  a  subsequent  remainder- 
man claimed  the  estate,  upon  a  supposition  that  all  the  preceding 
intermediate  limitations,  which  could  not  vest  at  the  death  of 
such  child,  were  destroyed ;  as  it  had  been  decreed,  that  upon 
the  vesting  of  the  executory  devise  in  that  child,  the  subsequent 
limitations  became  contingent  remainders,  upon  that  executory 

Gale  i.  Gale,      devise.    But  it  was  held  that  the  inheritance  in  the  trustees  was 
2  I  'u.\.  Etep.  .  .  .  , 

136.  sufficient  to  support  the  intermediate  contingent  remainders,  un- 

til they  should  come  in  esse,  although  there  was  no  particular 
estate  to  support  them ;  and  that  the  estate  should  not  vest  in 
possession  whilst  an  object  of  any  preceding  limitation  might 
come  in  esse. 
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CHAP.  IV. 
Of  tin-  Time  when  a  Contingent  Remainder  should  vest. 


Sect.    2.  A     Contingent     Remainder 
must  vest  during  the  par- 
ticular Estate. 
7.  Or   at  the  Instant  when  it 

determines. 
10.  Posthumous  Children  take  as 
if  born. 


Sect.  17.  A    vested    Remainder    may 

take  Effect,  though  the  i>re- 

a  ding  Estate  be  defeated. 
19.  A  Remainder  may  fail  as  to 

one  Part,  and  take  Effect 

as  to  another. 
22.  A  Remainder  may  take  Effect 

in  sorne,  though  not  in  all. 


Section  I. 
We  are  now  to  consider  the  time  at  which  it  is  requisite  a  con-  Feame,  307. 
tino-ent  remainder  should  vest  in  interest :  that  is,  at  what  pe- 
riod,  with  respect  to  the  duration  of  the  preceding  estate,  the 
contingency  upon  which  such  remainder  is  limited  to  take  effect, 
ought  to  happen. 

2.  It  is  not  only  necessary  that  a  vested  legal  freehold  estate  A  contingent 

.  -li  v    remainder  must 

should  precede  a  freehold  contingent  remainder,  but  some  such  vcst  during  the 

preceding  freehold  estate  must  subsist  and  endure  till  the  time  particular  estate. 
when  the  contingent  remainder  vests ;  that  is,  till  the  contin- 
gency comes  to  pass :  for  it  is  a  general  rule  that  every  re- 
mainder must  vest  during  the  particular  estate,  or  else  at  the  very 
instant  of  its  determination.  So  that  if  a  lease  be  made  to  A.  plowd-  25- 
for  life,  and  after  the  death  of  A.  and  one  day  after,  the  land  to 
remain  to  B.  for  life,  this  remainder  to  B.  is  void  ;  because  it 
cannot  take  effect  immediately  upon  the  determination  of  the 
preceding  estate. 

3.  This  rule  was  originally  founded  on  feudal  principles,  and 
was  intended  to  avoid  the  inconveniences  which  might  arise  by 
admitting  an  interval,  when  there  should  be  no  tenant  of  the 
freehold  to  do  the  services  to  the  lord,  or  answer  to  strangers  lit.  l.s.  3o. 
precipes;  as  well  as  to  preserve  an  uninterrupted  connexion 
between   the  particular  estate    and  the  remainder,    which,  in 
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the  consideration  of  law,  are  but  several  parts  of  one  whole 
estate. 

l  Inst.  378  a.  4    jf  therefore  a  lease  for  life  be  made,  with  remainder  to  the 

right  heirs  of  J.  S.,  this  remainder  will  never  vest,  if  the  tenant 
for  life  dies  before  J.  S. ;  for  in  that  case  the  particular  estate 
determines  before  the  contingency  comes  to  pass,  on  which  the 
remainder  is  limited  to  take  effect,  that  is,  the  death  of  J.  S.,  for 
nemo  est  hares  viventis. 

•Mioi^tb  418  ^*  ^°>  wnere  A-  seised  of  lands  in  fee,  makes  a  lease  for  years 
to  B.,  remainder  in  tail  to  C,  remainder  to  the  right  heirs  of  B. ; 
in  this  case  B.  has  nothing  in  the  fee  ;  but  it  is  a  contingent  re- 
mainder to  his  heir;  for  B.  did  not  take  the  freehold.  If  C.  dies 
without  issue  in  the  lifetime  of  B.,  the  remainder  becomes  void  ; 
for  the  foundation  and  support  of  this  contingent  remainder  fails, 
because  it  ought  to  have  a  freehold  to  support  it,  when  the  re- 
mainder falls  out ;  but  by  C.'s  death  without  issue,  living  B., 
the  freehold  is  expired  before  B.  can  have  an  heir,  and  therefore 
the  remainder  will  never  take  effect. 

Doe  v.  Morgan,       Q.  A  testator  devised  to  his  wife  for  life,  remainder  to  E.  his 

763.  '     son  for  99  years,  if  he  should  so  long  live  ;  after  the  deceases  of 

the  wife  and  of  E.  his  son,  to  the  heirs  of  the  body  of  the  said 
E.,  but  not  to  descend  entirely  unto  E.'s  eldest  son,  but  that  E. 
might  appoint  the  same  to  all  his  children  living  at  his  death  ; 
in  default  of  appointment,  then  to  his  sons  as  tenants  in  common 
in  tail,  remainder  to  his  daughters,  remainder  over.  The  mother 
died  in  the  lifetime  of  E.  the  son  ;  held,  that  the  limitation  to 
the  issue  of  E.,  being  a  contingent  remainder,  failed  by  the  death 
of  the  mother  (who  had  the  only  preceding  estate  of  freehold)  in 
E.'s  lifetime,  for  want  of  a  continuing  particular  estate  of  freehold 
to  support  it. 

Or  at  the  in-  7.  Although  no  interval  is  admitted  between  the  determination 

determines.  of  the  particular  estate,  and  the  vesting  of  the  remainder,  yet  a 
remainder  may  be  so  limited  as  not  to  vest  till  the  very  instant 
on  which  the  particular  estate  determines. 

1  Inst.  298  a.  8.  Thus,  if  an  estate  be  limited   to  B.  during  the  life  of  A., 

remainder  to  the  heirs  of  the  body  of  A.,  this  is  good ;  though 
such  remainder  cannot  vest  till  the  very  instant  on  which  the 
particular  estate  determines. 

Id.  378  b.  9.  So,  if  land  be  given  to  A.  and  B.  during  their  joint  lives, 

remainder  to  the  right  heirs  of  him  who  shall  die  first,  this  re- 
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mainder  will  be  good,  though  it  cannot  vest  before  the  determi- 
nation of  the  particular  estate. 

10.  If  there  be  no  particular  estate  in  esse,   nor  any   present  j.-,.arne  315. 
right  of  entry,  when  the  contingency  happens,  although  the  par- 
ticular  estate    be    afterwards   replaced   and  restored,   yet   will 

the  remainder  never  arise.  Only  it  seems  that  the  reversal  of 
a  fine  by  act  of  parliament  will  restore  a  contingent  remain- 
der destroyed  by  that  fine,  though  a  reversal  for  error  will  not.     infra,  c.5. 

11.  In  consequence  of  the   principle,  that  where  the  event  on   Posthumous 
which  a  contingent  remainder  was  limited  to  take  effect,  did  if  uom. 
not  happen  by  the  time  at  which  the   preceding  estate  deter- 
mined, it  never  could  arise,  or  take  effect  at  all.     If  an  estate 

was  limited  to  A.  for  life,  remainder  to  his  first  and  other  sons 

in  tail,  a  posthumous  son  of  A.  could  not  take:  it  was  therefore 

the  ancient  practice,  in  settlements  on  unborn  sons,  to  insert  a 

remainder  to  the  intended  wife,  ensient  at  the  death  of  her  hus-  Booth's  Op. 

band  and  her  assigns,   till  the  birth  of  one  or  more  posthumous 

sons  ;  and  from  and  after  the  birth  of  any  such  posthumous  sons, 

to  every  of  them  successively  in  tail. 

John  Long  devised  lands  to  his  nephew  Henry,  for  life,  re-  Reeve  v.  Long, 

.  ..  .  Salk.  227 

mainder  to  his  first  and  other  sons  in  tail,  remainder  to  his  ne- 
phew, Richard,  for  life,  &c.  Henry  died  without  issue,  leaving 
his  wife  ensient  with  a  son.  Richard  entered  as  in  his  remain- 
der, and  afterwards  the  posthumous  son  of  Henry  was  born.  His 
guardian  entered  upon  Richard,  and  it  was  held  by  the  Courts  of 
Common  Pleas  and  King's  Bench,  that  nothing  vested  in  the 
posthumous  son,  because  a  contingent  remainder  must  vest, 
during  the  particular  estate,  or  at  the  moment  of  its  determina- 
tion. 

On  an  appeal  to  the  House  of  Lords,  this  judgment  was  re- 
versed, against  the  opinion  of  all  the  Judges,  who  were  much 
dissatisfied. 

12.  The  hardship  of  the  determination  of  the  Court  of  King's 
Bench,  and  the  discontent  of  the  Judges  upon  its  reversal  by  the 
Lords,  produced  the  statute  10  &  11  Will.  3.  c.  16.;  which 
enacts,  "  That  where  any  estate  shall  by  any  marriage  or  other 
settlement  be  limited  in  remainder  to,  or  to  the  use  of  the  first 
and  other  son  or  sons  of  the  body  of  any  person,  with  any  re- 
mainder or  remainders  over,  to  or  to  the  use  of  any  other  person 
or  persons,  or  in  remainder  to  the  use  of  a  daughter  or  daughters, 
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with  any  remainder  or  remainders  to  any  other  person  or  per- 
sons ;  that  any  son  or  sons,  daughter  or  daughters,  of  such  per- 
son or  persons,  that  shall  be  born  after  the  decease  of  his,  her,  or 
their  father,  shall  'and  may,  by  virtue  of  such  settlement,  take 
such  estate  so  limited  to  the  first  and  other  sons,  or  to  the 
daughter  or  daughters,  in  the  same  manner  as  if  born  in  the  life- 
time of  his,  her,  or  their  father." 

13.  It  is  somewhat  singular  that  this  statute  does  not  mention 
limitations  or  devises  made  by  wills.  There  is  a  tradition,  that 
as  the  case  of  Reeve  v.  Long  arose  upon  a  will,  the  Lords  con- 
sidered the  law  to  have  been  settled  by  their  determination  in 
that  case ;  and  were  therefore  unwilling  to  make  any  express 
mention  of  limitations  or  devises  made  in  wills,  lest  it  should 
appear  to  call  in  question  the  authority  or  propriety  of  their  de- 
Bull.  N.  P.  termination.  Besides,  the  words  of  the  act  may  be  construed, 
135*  without  much  violence,  to  comprise  settlements  of  estates  made 

by  wills,  as  well  as  by  deeds. 
i  \  is.  342.  14.  In  a  modern  case,   Lord   Roslyn  said, — "The  case   of 

Reeve  v.  Long,  certainly  over-ruling  Archer's  case,  had  decided 
that  a  posthumous  child  was  to  be  taken  to  all  intents  and  pur- 
poses as  born  at  the  time  the  particular  estate  determined  :  it 
was  observed,  the  decision  of  that  case  was  contrary  to  the  opi- 
nion of  the  Judges.  Undoubtedly  the  Court  of  Common  Pleas 
first,  and,  upon  a  writ  of  error,  the  Court  of  King's  Bench  held 
differently.  But  it  ought  always  to  be  remembered,  it  was  the 
decision  of  Lord  Somers ;  and  that  it  was  not  the  only  case 
in  which  he  stood  against  the  majority  of  the  Judges ;  and  the 
better  consideration  of  subsequent  times  has  shown,  his  opinion 
deserved  all  the  regard  generally  paid  to  it.  What  followed  was 
not,  as  it  has  been  inaccurately  stated,  that  the  opinion  being 
against  that  of  the  majority  of  the  Judges,  it  was  supposed  the 
Judges  would  go  against  that  decision.  The  statute  of  William 
III.  was  not  to  affirm  that  decision  :  it  did  by  implication  affirm 
it ;  but  it  established  that  the  same  principle  should  govern  the 
case  where  the  limitation  was  by  deed  of  settlement. 

"  The  manner  in  which  the  point  has  been  treated  ever  since 

l  P.  Wms.  486.  the  case  of  Burdett  v.  Ilopegood,  and  the  other  cases,  from  the 

time  of  Lord  Cowper  to  that  of  Lord  Hardwicke,   proves  what 

the  opinion  has  been  upon  the  propriety  of  a  rule,  which  it  is 
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impossible  to  say  is  attended  with  real  inconvenience,  and  which 
is  according  to  every  principle  of  justice  and  natural  feeling." 

15.  A  posthumous  child  is  entitled,  under  the  statute  H)  be  1 1 
Will.  3.,  to  the  intermediate  profits  of  the  lands  settled,  as 
well  as  to  the  lands  themselves. 

16.  A  bill  was  brought  by  Basset,  an  infant,  against  his  uncle,    B  i 

to  have  an  account  of  the  real  and  personal  estate  of  his  father,   «  Vm.Ab. :  7 
upon  which  several  questions  arose.     The  first  related  to  the  real  3 
estate,  and  was  this  : 

J.  P.  Basset,  father  of  the  infant,  settled  the  bulk  of  his  estate 
on  himself  for  life,  remainder  to  trustees  during  his  life  to  pre- 
serve contingent  remainders,  remainder  to  his  first  and  other 
sons,  remainder  to  his  brother,  who  was  the  defendant.  Basset 
the  father,  died,  his  wife  privement  ensient.  Basset  the  uncle 
entered.  Eight  months  after,  the  son  was  born,  and  entered 
upon  his  uncle ;  the  question  was,  who  should  have  the  inter- 
mediate profits  from  the  death  of  the  father  to  the  birth  of  the 
son. 

Lord  Hardwicke. — "  As  to  this  point,  it  must  depend  upon 
the  construction  of  the  statute  10  &  11  Will.  3. ;  and  as  to 
that,  it  must  be  considered  what  was  the  mischief  intended  to  be 
remedied,  and  what  remedy  the  legislature  have  applied.  Now 
the  defendants  say,  nothing  was  intended  to  be  remedied  but  the 
vesting  of  the  remainder,  which  they  say  was  the  only  evil  com- 
plained of  in  the  case  of  Reeve  v.  Long  in  the  House  of  Lords, 
which  was  the  foundation  and  occasion  of  that  act.  But  I  am 
of  opinion  this  was  not  the  single  mischief  that  was  intended  to 
be  prevented,  but  the  whole  evil ;  and  they  meant  not  only  to 
give  posthumous  children  power  to  enter,  but  to  take  the  profits 
also,  according  to  the  intention  of  persons  making  settlements 
and  wills  too,  of  this  kind  ;  and  this  appears  both  from  the  title, 
preamble,  and  provision  of  the  statute ;  and  the  words  are  so 
plain,  that  to  put  any  other  construction  upon  them,  would  be  to 
repeal  the  act;  which  says,  such  posthumous  child  shall  take  in 
such  manner  as  if  born  in  the  life  of  his  father.  But  it 
was  said  by  the  defendant's  counsel,  that  the  words  take,  fyc. 
meant  only  that  he  should  take  the  remainder  in  such  manner 
as  heirs  at  law  by  descent  take,  who  have  not  intermediate  pro- 
fits ;  and  that  this  being  a  new  law,  ought  to  be  considered  ac- 
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cording  to  the  rules  of  the  common  law  in  similar  cases  ;  and  it 
is  true  it  is  a  usual  manner  of  construing  new  acts,  according  to 
the  old  rules,  but  to  do  so  in  this  case  would  be  repugnant  to 
the  words  of  the  act,  for  heirs  by  descent  do  not  take  as  if  born 
in  the  life  of  their  father  :  But  the  addition  of  these  words  in  the 
act,  "  although  no  trustees  to  preserve  contingent  remainders," 
clears  this  of  all  objections;  and  as  before  that  act  all  accurate 
conveyancers  inserted  such  limitations,  so  since,  they  have  left 
them  out,  which  plainly  shows  their  sense  of  the  statute.  But 
the  objections  on  the  part  of  the  defendant  are  these,  that  there 
must  be  some  tenant  to  the  freehold,  somebody  to  answer  the 
precipes  of  strangers,  and  this  can  be  nobody  but  the  uncle.  As 
to  this  I  do  not  know  whether  it  is  material  for  me  to  consider  it, 
because  I  can  get  at  it  in  another  way  :  but  judges  in  such  cases 
must  mould  and  frame  such  estates  as  are  agreeable  to  the  plain 
intention  of  the  legislature.  It  may  vest  in  the  uncle,  and  devest 
upon  the  birth  of  a  son  by  relation  ;  and  this  is  agreeable  to  the 
construction  of  law  in  other  instances,  as  in  the  case  of  en- 
rolment of  deeds ;  here,  though  a  person  has  no  title  till  enrol- 
ment, yet  from  the  enrolment,  he  is  in  from  the  time  of  the  exe- 
cution of  the  deed. 

"  As  to  the  objection  that  there  is  no  legal  remedy  for  the 
profits  against  the  uncle,  I  think,  if  my  construction  is  right,  the 
son  might  bring  an  ejectment,  and  lay  his  demise  to  the  time  of 
the  death  of  his  father,  and  every  body  would  be  estopped  to  say 
that  he  was  not  born  in  the  life  of  his  father ;  for  how  could  the 
defendant  take  the  objection?  not  till  he  had  entered  into  the 
common  rule  ;  and  though  it  is  at  the  plaintiff's  peril  if  he  lays 
his  demise  before  his  title  accrued,  yet  if  my  construction  is  right, 
his  title  did  accrue,  and  it  would  be  immaterial  whether  he  could 
or  could  not  in  fact  make  such  demise,  because  such  demises 
are  only  looked  upon  as  matters  of  form,  and  not  real,  for  infants 
make  such  demises  every  day.  But  suppose  this  point  of  law 
was  otherwise,  I  am  of  opinion  this  Court  would  make  the  uncle 
a  trustee  for  the  infant,  and  that  seems  to  me  to  be  the  meaning 
of  the  act  of  parliament ;  and  though  it  is  natural  to  pursue  legal 
remedies,  where  such  are  to  be  had,  yet  that  is  no  reason,  if  they 
are  not  to  be  had,  why  remedies  should  not  be  enforced  here. 
I  am  therefore  of  opinion  the  intermediate  profits  of  the  estate 
must  go  to  the  infant." 
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17.  There  are  some  few  instances  of  vested  remainders  taking  A  vested  re- 
effect,  though  the  preceding  estate  be  defeated  ;  as  where  the  ^"effect** 

lessor  disseises  A.  his  lessee  for  life,  and  makes  a  lease  to  B.  for  lho,uSh  the  r,rf;- 
.  ceding  estate  be 

the  life  of  A.  remainder  to  C.  in  fee ;  here,  though  A.  enters  and   defeated. 

defeats  the  estate  for  life,   the    remainder  to  C.  is  good ;    for   Fearoe,308. 

having  been  once  vested  by  a  good  title,  it  would  be  unreasonable 

that  the  lessor  should  have  it  against  his  own  livery. 

18.  So  if  a  lease  be  made  to  an  infant  for  life,   with   a  re-  idem, 
mainderover;  if  the  infant  at  his  full  age  disagree  to  the  estate 

for  life,  yet  the  remainder  is  good,  having  once  vested  by  a  good 
title. 

19.  From  the  principle  that  a  contingent  remainder  must  A  remainder 
vest  at  or  before  the  determination  of  the  particular  estate,  it  ^pafjand 
follows,  that  an  estate  limited  on  a  contingency  may  fail  as  to  take  effecl  as  t0 

3         J  J  another. 

one  part,  and  take  effect  as  to  another,  wherever  the  preceding  Fearne,  310. 
estate  is  in  several  persons ;  for  the  particular  tenant  of  one  part 
may  die  before  the  contingency,  and  the  particular  tenant  of 
another  part  may  survive  it. 

20.  A  feme  covert  and  a  stranger  being  joint-tenants  for  life  Lane  v.  Pannel, 
of  copyhold  lands,  with  remainder  to  the  heirs  of  the  body  of  lyjf^'238' 
baron   and  feme ;    the  stranger  surrendered  his  moiety  to  the 

baron  and  feme,  afterwards  the  baron  surrendered  the  whole  to 
B.  in  fee.  The  feme  died  leaving  issue ;  then  the  baron  died. 
The  question  was,  whether  the  remainder  to  the  heirs  of  the 
body  of  the  baron  and  feme  vested  in  the  issue.  It  was  adjudged, 
that  when  the  stranger  conveyed  his  moiety  to  the  baron,  the 
jointure  between  the  stranger  and  the  feme  covert  was  severed  ; 
when  the  baron  conveyed  the  whole  to  B.,  he  took  an  estate  in 
one  moiety  for  the  life  of  the  feme  (defeasible  by  her  on  the 
death  of  her  husband),  and  in  the  other  moiety,  for  the  life  of 
the  stranger ;  therefore  upon  the  death  of  the  feme  the  estate  in 
the  first  moiety  was  determined,  at  which  time  the  remainder, 
as  to  that  moiety,  ought  to  have  vested,  which  it  could  not  do, 
because  the  person  to  take  it  was  to  be  the  heir  of  the  bodies  of 
both  baron  and  feme  ;  but  that  was  impossible  during  the  life  of 
the  baron,  for  nemo  est  hares  viventis ;  therefore,  as  the  remain- 
der could  not  vest  at  the  determination  of  the  preceding  estate, 
it  should  never  vest  at  all,  as  to  that  moiety  ;  so  that  in  this  case 
the  remainder  failed  as  to  one  moiety. 

21.  Lord  Ch.  B.  Gilbert  seems  not  to  approve  of  the  resolu-  Ten.  25-2. 
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A  remainder 
may  take  I  Seel 
in  some  though 
not  in  all. 
learne,  460. 


1  Inst.  9  a. 
Comb.  467. 
1  Ld.  Raym. 

310.  S.  C. 


Ch.l.s.  53. 

3  T.  It.  484. 
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tion  in  the  above  case  ;  for  by  construing  the  limitation  to  the 
heirs  of  the  body  of  the  husband  and  wife,  a  contingent  remain- 
der, he  says,  we  suppose  a  deed  made  and  an  estate  given,  where 
at  the  very  first  it  appeared  that,  for  one  moiety,  the  deed  and 
estate  could  have  no  manner  of  effect,  unless  the  husband  and 
wife  died  at  one  instant  of  time.  Mr.  Fearne  says  this  seems 
to  be  a  mistake,  for  the  original  limitation  did  not  involve  any 
such  inconsistency  ;  the  inconvenience  arose  from  the  subse- 
quent acts.  The  joint  estate  for  life  might  have  continued  un- 
severed  between  the  wife  and  the  stranger  ;  and  on  the  death  of 
the  survivor,  there  might,  have  been  an  heir  of  the  bodies  of  the 
husband  and  wife  capable  of  taking  when  the  preceding  estate 
determined;  if  both  husband  and  wife  had  died  in  the  lifetime 
of  the  stranger ;  or  if  both  husband  and  stranger  had  died  in  the 
lifetime  of  the  wife.  That  the  Chief  Baron  also  refers  to  a  case 
in  3  Leon.  4.  of  a  surrender  to  the  use  of  the  wife  for  life,  re- 
mainder to  the  use  of  the  right  heirs  of  the  husband  and  wife, 
where  the  justices  were  of  opinion  that  the  remainder  was  exe- 
cuted, for  a  moiety,  in  the  wife.  But  that  was  not  only  super- 
seded by  the  contrary  decision  in  Lane  v.  Pannel,  but  was  con- 
trary to  the  preceding  case  in  Dyer  99,  2  Roll.  Ab.  416,  Dalli- 
son  20.  pi.  8.  cited  in  2  Leon.  102  ;  as  well  as  to  the  doctrine  of 
the  latter  cases. 

22.  A  contingent  remainder  may  take  effect  in  some,  and  not 
in  all  the  persons  to  whom  it  was  limited ;  according  as  some 
may  come  in  esse,  before  the  determination  of  the  particular 
estate,  and  others  not. 

23.  Thus,  if  a  limitation  be  to  A.  for  life,  remainder  to  the 
right  heirs  of  J.  and  K. ;  here,  if  J.  happen  to  die  before  A.,  and 
K.  survive  A.,  the  heirs  of  the  first  may  take,  but  those  of  the 
latter,  it  seems,  will  be  for  ever  excluded  ;  for  the  heirs  of  J.  are 
in  esse  at  the  determination  of  the  preceding  estate,  but  not  the 
heirs  of  K.,  who  is  then  living. 

24.  This  doctrine,  however,  seems  confined  to  limitations  at 
common  law  ;  and  does  not  extend  to  estates  created  by  way  of 
devise. 

25.  Thus,  in  the  case  of  Doe  v.  Perry n,  the  daughter  had  no 
child  at  the  testator's  death,  but  afterwards  had  three  by  her 
said  husband,   who  died   in   their  parent's  lifetime.     One  point 
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contended  for  was,  that  the  limitation  being  to  the  children  in 
fee,  was  contingent  till  the  death  of  the  mother ;  therefore  the 
remainder  over  took  effect  on  her  leaving  no  child.  But  it  was 
held  that  the  fee  vested  in  the  child  first  born ;  afterwards  opened 
and  let  in  those  born  at  subsequent  periods. 


» <n     n 
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CHAP.  V. 
Of  Remainders  limited  by  way  of  Use,  and  Contingent  Uses. 

Sect.     1.  Remainders  limited  by  way  I   Sect.  15.   Will    devest    in    favour  of 
of  Use.  Persons  becoming  entitled. 

10.  There  must   be  a  particular  18.  Contingent  Use. 

20.  Springing  Uses. 
26.  Shifting  Uses. 
37.  Out  of  what  Seisin  they  arise. 


Estate  to  support   the  Re- 
mainder. 


Section  I. 

Remainders        Remainders,  whether  vested  or  contingent,  may  be  limited  by 

limited  by  way  °  J _  J 

of  use.  way  of  use,  as  well   as  by  conveyances  which  derive  their  effect 

from  the  common  law  ;  and  remainders  are  now  usually  created 
by  conveyances  to  uses. 

Wegg  r.  Yii-  2.  Thus  if  a  person  covenants  to  stand  seised  to  the  use  of  A. 

Ah.  769.  f°r  life,  remainder  to  his  first  and  other  sons  in   tail  (A.  having 

2 Sid. 64.  no  sons  at  tj)e  time),   remainder  to  B.  in  tail,   remainder  to  the 

lit.  11.  c.  J.  '  ' 

covenantor  in  fee;  a  use  immediately  arises,  out  of  the  seisin  of 
the  covenantor,  to  A.  for  life,  and  to  B.  in  tail,  which  are  imme- 
diately executed  by  the  statute  27  Hen.  8.  c.  10.  Because  in 
this  case  there  are  persons  seised  to  a  use,  a  cestui  que  use,  and  a 
use  in  esse.  But  with  respect  to  the  contingent  uses  limited  to 
the  first  and  other  sons  of  A.,  they  cannot  possibly  be  executed, 
because  there  are  no  cestuis  que  use  in  esse.  The  moment  A.  has 
a  son,  a  use  in  tail  arises  to  him  out  of  the  seisin  of  the  co- 
venantor, who  has  the  reversion  in  fee  of  the  legal  estate  in  him; 
and  the  statute  executes  the  legal  estate  to  such  first  son,  who 
becomes  tenant  in  tail  in  remainder  of  the  legal  estate,  expectant 
on  the  determination  of  A.'s  life  estate. 

3.  Where  the  conveyance  operates  by  transmutation  of  pos- 
session, as  in  the  case  of  a  fine,  recovery,  or  release  to  uses,  other 
principles  have  been  adopted  to  support  contingent  remainders 
limited  in  this  manner. 
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4.  Thus  if  lands  are  conveyed  to  trustees  and  their  heirs  by 
fine,  recovery,  or  release,  and  it  is  declared  that  these  assurances 
shall  enure  to  the  use  of  A.  for  life,  remainder  to  his  first  and 
other  sons  in  tail  (A.  having  no  son  at  the  time,)  remainder  to 
B.  in  fee  ;  in  this  case  the  use  for  life  limited  to  A.  and  the  use 
in  remainder  limited  to  B.  are  immediately  executed  by  the  sta- 
tute, and  converted  into  legal  estates  ;  because  there  are  persons 
seised  to  a  use,  a  cestui  que  use,  and  a  use  in  esse.  But  with  re- 
spect to  the  contingent  uses  limited  to  the  first  and  other  sons 
of  A.,  they  cannot  possibly  be  executed,  because  there  is  no 
cestui  que  use  in  esse.  Whenever  A.  has  a  son,  then  there  is  a 
cestui  que  use  in  esse;  a  use  therefore  vests  in  such  son  in  tail, 
and  the  statute  transfers  the  legal  estate  to  that  use. 

5.  As  no  use  however  can  be  executed  by  the  statute,  unless 
there  is  some  person  seised  to  such  use,  it  was  much  doubted 
out  of  what  seisin  the  use  should  arise  to  the  first  son  of.  A.     In 

a  case  in  17  Eliz.  Lord  Ch.  J.  Dyer  says — "Although  by  the  Brent's  case, 

J  J  Dyer  300. 

words  of  the  statute  the  freehold  of  the  land,  and  the  fee  simple 
also,  which  the  feoffees  receive,  are  deemed  and  vested  in  the 
cestui  que  use  before  ;  yet,  adhuc  remanet  qucedam  scintilla  juris,  et 
tituli  quasi  medium  quid,  inter  utrosque  status,  scilicet  ilia  possibi- 
litasfuturi  usus  emergentis  ;  et  sic  interesse  et  titulus,  et  non  tantum 
nuda  auctoritas  seu  potestas  remanet." 

6.  This  doctrine  was  fully  discussed  in  Chudleigh's  case  ;  and   l  Rep.  137  a. 
Lord  Coke  reports  the  opinion  of  the  majority  of  the  judges  to 

have  been — "  That  the  feoffees  since  the  statute  had  a  possi- 
bility to  serve  the  future  use  when  it  came  in  esse,  and  that  in 
the  mean  time  all  the  uses  in  esse  shall  be  vested  ;  and  when  the 
future  use  comes  in  esse,  then  the  feoffees,  if  the  possession  be 
not  disturbed  by  disseisin  or  other  means,  shall  have  sufficient 
estate  and  seisin  to  serve  the  future  use,  when  it  comes  in  esse,  to 
be  executed  by  force  of  the  statute  ;  and  that  seisin  and  execu- 
tion by  force  of  the  statute  ought  to  concur  at  one,  and  the  same 
time.  And  this  case  is  not  to  be  resembled  to  cases  at  the  com- 
mon law,  for  an  act  of  parliament  may  make  division  of  estates; 
and  forasmuch  as  this  division  is  made  by  act  of  parliament,  it  is 
not  necessary  that  the  feoffees  should  have  their  ancient  estates." 

7.  They  also  said  "that  this  construction  was  just,  and  con- 
sonant to  reason  and  equity ;  for  by  this  construction  the  interest 
and  power  that  every  one  hath  will  be  preserved   by  the  act; 

s2 
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t">  il  lh<  possession  be  disturbed  by  disseisin  or  otherwise,  the 
feoffees  will  have  power  to  enter  to  revive  the  future  uses  accord- 
ing to  the  trust,  reposed  in  them;  and  if  they  by  any  act  bar 
themselves  of  their  entry,  then  this  case,  not  being  remedied  by 
the  act,  doth  remain  as  it  was  at  common  law." 

8.  The  absolute  necessity  of  supposing  some  person  to  be 
seised  to  a  use,  before  it  can  be  executed  by  the  statute,  was 
the  reason  of  adopting  the  doctrine  of  a  possibility  of  entry,  or 
scintilla  juris,  in  the  feoffees  or  releasees  to  uses.  The  framers 
of  the  statute  of  Uses  do  not  appear  to  have  had  contingent 
uses  in  contemplation  when  they  penned  the  act,  otherwise  they 
would  probably  have  inserted  some  clause  respecting  them  ; 
and  when  a  case  of  contingent  uses  arose,  this  fiction  was 
recurred  to  in  order  to  support  them.     But  in  Chudleigh's  case 

l  Rep.  132b.  the  judges  were  not  unanimous  in  this  opinion;  for  Lord  Ch. 
Baron  Periam  and  Justice  Walmsley  held  that  the  intent  of  the 
statute  of  Uses  was,  to  devest  the  whole  estate  out  of  the  feoffees, 
conusees,  or  recoverors,  and  to  vest  it  in  the  cestui  que  use  ;  so 
that  it  would  be  against  the  meaning  and  the  letter  of  the  law 
also,  to  say  that  any  estate,  or  right,  or  scintilla  juris,  should 
remain  in  the  feoffees ;  and  the  Chief  Baron  said,  that  this 
scintilla  juris  was  like  Sir  Thomas  More's  Eutopia.  That  in 
consequence  of  the  words  of  the  statute  of  Uses,  "  at  any  time 
hereafter  shall  happen  to  be  seised,"  the  seisin  which  the 
feoffees  had  at  the  beginning,  by  the  feoffment,  would  be  suffi- 
cient within  the  act  to  serve  all  the  uses,  as  well  future,  when 
they  came  in  esse,  as  present ;  for  there  needed  not  many  seisins, 
nor  a  continued  seisin,  but  a  seisin  at  any  time.  So  a  seisin  at 
one  time   would    suffice ;    for  the  statute  said  u  seised   at  any 

l  Leon.  258.  time  j"  and  it  would  be  hard,  when  the  statute  required  but  one 
seisin,  at  one  time  only,  that  many  seisins,  and  at  several  times, 
against  the  intent  and  letter  of  the  statute,  should  be  requhed. 
9.  The  doctrine  that  contingent  remainders  limited  by  way 
of  use  take  effect  when  they  come  in  esse,  by  means  of  the  possi- 
bility of  entry,  or  scintilla  juris  of  the  feoffees,  is  said  by  Lord 

Gaith  v.  Cot-      Hardwieke  to  depend  on   such  refined  and  speculative  reason- 
ton,  infra,  c.  7.     .  ' 

ings  as  are  not  very  easy  to  comprehend,      lhe  consequence  of 

admitting  this  possibility  of  entry  is,  that  a  right  of  entry  alone  is 

not  sufficient  to  support  such  uses  ;  but  that  where  the  preceding 

•'slates  arc  devested,   there  must  be  an  actual  entry  to  restore 
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them.  This  is  a  very  dangerous  doctrine,  and  will  therefore  be 
considered  in  the  next  Chapter. 

10.  The  rule  respecting  the  necessity  of  an  estate  of  freehold   There™ 

r  o  j  particuiai  ■ 

to  support  a  contingent  remainder  holds  equally  in  the  limitation    to  support  the 

r  •  i>  l  :'  ''''• 

or  contingent  remainders  by  way  of  use,  as  by  common  law  con- 
veyances. For,  although  before  the  statute  of  Uses,  a  feoff- 
ment to  the  use  of  A.  for  years,  remainder  in  contingency,  would 
have  been  good  ;  because  the  feoffees  remained  tenants  of  the 
legal  freehold  ;  yet,  since  that  statute,  it  is  otherwise,  for  no 
estate  remains  in  the  feoffees  or  releasees  to  uses. 

11.  A  person  conveyed  by  lease  and  release  to  trustees  and  ^g^|afk  679 
their  heirs,  to  the  use  of  himself  for  ninety-nine  years,  remainder 

to  the  use  of  trustees  for  twenty-five  years,  remainder  to  the 
heirs  male  of  his  own  body,  remainder  to  his  own  right  heirs. 

The  Court  held  that  the  limitation  to  the  heirs  male  of  the 
body  of  the  releasor  was  void  ;  because  there  was  no  preceding 
estate  of  freehold  limited  to  support  it. 

12.  Husband  and  wife  covenanted  to  levy  a  fine  of  the  wife's  J^p^F*' 

land  to  the  use  of  the  heirs  of  the  body  of  the  husband  on  the  Ca.  104.  Salk. 

.  .  675  n. 

wife  begotten,  remainder  to  the  use  of  the  right  heirs  of  the  hus- 
band. They  had  issue  that  died  in  their  lifetime ;  afterwards 
the  wife  died,  living  the  husband. 

Resolved,  that  the  limitation  to  the  heirs  of  the  husband  was 
void,  for  want  of  a  preceding  estate  of  freehold  to  support  it ;  for 
the  husband  could  not  take  an  estate  for  life  by  implication,  be- 
cause the  estate  belonged  to  the  wife;  and  supposing  an  estate  Tlt-  H.c. 4. 
for  life  in  the  wife  by  implication,  or  resulting  use,  capable  of 
supporting  the  use  to  the  heirs  of  the  body  of  the  husband  on  the 
wife;  yet  she,  as  well  as  their  issue,  having  died  in  the  hus- 
band's lifetime,  before  the  limitation  to  his  right  heirs  could 
vest,  that  must  have  failed  as  a  contingent  remainder,  for  want 
of  a  subsisting  particular  estate  to  support  it,  at  the  time  of  his 
death. 

13.  It  appears  from  the  reasoning  in  the  preceding  case,  that 
where  the  grantor  takes  a  freehold  estate  by  a  resulting  or  im- 
plied use,  arising  from  the  same  deed,  it  will  support  a  contin- 
gent limitation  as  effectually  as  if  an  estate  of  freehold  had  been 
expressly  limited  to  him. 

14.  So,  in  the  case  of  Penhay  v.  Hurrell,  after  solemn  argu-  Tit.  ll.c.4. 

J  .  •  j      2  FreeID  258- 

merit  on  the  point,  and  a  case  stated  to  the  judges;  it  was  de- 
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Doc  p.  Martin, 
4  Term.  R.  39. 
Mogg  v.  Mogg, 
1  Met.  654. 


Contingent 
uses. 


Tit.  1  I.e.  4. 
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creed  that  the  estate  for  life  which  resulted  to  the  cognizor  was 
sufficient  to  support  the  contingent  limitation  to  his  first  and 
other  sons. 

15.  It  has  been  stated,  that  a  remainder  limited  by  a  common 
law  conveyance  may  take  effect  in  some,  though  not  in  all  those 
to  whom  it  is  given.  But  where  a  con'ingent  remainder  is  limited 
by  way  of  use  to  several  persons,  who  do  not  all  become  capable 
at  the  same  time  ;  notwithstanding  it  vests  in  the  person  first 
becoming  capable,  yet  it  will  devest,  as  to  the  proportion  of  the 
persons  afterwards  becoming  capable,  before  the  determination 
of  the  particular  estate  ;  and  they  will  take  jointly,  notwithstand- 
ing the  different  times  of  vesting. 

10".  A  conveyance  was  made  to  the  use  of  A.  the  husband  for 
life,  remainder  to  the  use  of  B.  for  life,  remainder  to  all  the  issues 
female  of  their  two  bodies  and  the  heirs  of  the  bodies  of  such 
issues  female.  A.  and  B.  had  issue  a  daughter.  Resolved,  that 
the  remainder  in  tail  to  the  issues  female  was  not  so  attached  in 
that  daughter,  as  not  to  be  devested  for  a  moiety  on  the  birth  of 
another  daughter  ;  for  such  a  limitation  being  by  way  of  use, 
springs  out  of  the  estate,  according  to  the  capacity  of  the  person 
in  whom  it  is  to  vest. 

17.  Lands  were  settled  to  the  use  of  a  wife  for  life,  remainder 
to  the  use  of  her  husband  for  life,  remainder  to  the  use  of  all  and 
every  their  child  or  children  equally,  if  more  than  one,  as  tenants 
in  common,  &c,  subject  to  a  power  of  appointment  in  the  pa- 
rents. It  was  held,  that  the  remainder  vested  in  the  children  on 
their  respective  births. 

18.  Soon  after  the  statute  of  Uses,  and  even  so  late  as  31 
Eliz.,  it  was  laid  down  by  Lord  Chief  Justice  Popham,  in  Chud- 
leigh's  case,  that  no  limitation  of  a  use,  which  was  contrary  to  the 
rules  established  at  common  law,  respecting  the  limitation  of 
legal  estates,  should  be  executed  by  the  statute ;  for,  otherwise, 
all  the  mischiefs  intended  to  be  remedied  by  the  act  would  be 
continued,  or  greater  introduced.  This  idea  was,  however, 
soon  departed  from,  and  advantage  taken  of  an  expression  in 
the  statute  of  Uses,  in  order  to  support  several  of  those  limi- 
tations which  had  been  allowed  by  the  Court  of  Chancery 
in  declarations  of  uses  when  they  were  distinct  from  the  legal 
estate. 

19.  The  statute  of  Uses  enacts  that  the  estate  of  feoffees  to 
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uses  shall  be  in  the  cestui  que  use  u  after  such  quality,  manner, 
form,  and  condition  as  they  had  before,  in  or  to  the  use,  confi- 
dence, or  trust,  that  was  in  them."  Now,  the  Court  of  Chan- 
cery having  permitted  the  limitation  of  a  use  for  life  or  in  tail  to 
arise  injuturo,  without  any  preceding  estate  to  support  it;  and 
also  that  a  use  should  change  from  one  person  to  another,  by 
matter  ex  post  facto,  though  the  first  use  were  limited  in  fee  ;  the 
courts  of  law,  in  process  of  time,  admitted  limitations  of  this 
kind  in  conveyances  to  uses ;  and  determined  that  in  such  cases 
the  statute  would  transfer  the  possession  to  the  cestui  que  use  in 
the  same  quality,  form,  and  condition,  as  he  had  in  the  use. 

20.  With  respect  to  uses  limited  to  arise  in  futuro,  without  Springing  uses. 
any  preceding  estate  to  support  them,   which  are  usually  called 
springing  uses,  the  first  case  in  which  a  limitation  of  this  kind 

was  allowed  appears  to  have  been  determined  in  10  Eliz.,  and  is 
thus  reported  by  Dyer. 

21.  J.  M.  beins:  seised  of  certain  lands  in  fee,   levied  a  fine  Mutton's  case. 

.  Dyer  274  b. 

thereof;  and  by  indenture  declared  the  use  of  it  to  be  to  himself, 

and  to  such  wife  and  wives  as  the  said  J.  M.  should  happen 
afterwards  to  marry,  by  whatever  names  she  or  they  might  be 
called,  for  and  during  their  natural  lives,  and  the  life  of  the  sur- 
vivor of  them,  with  divers  remainders  over.  Afterwards  J.  M. 
took  to  wife  one  A.,  and  then  died.  Whether  she  should  take 
any  thing  by  the  said  indenture  or  fine,  or  not,  was  the  question. 
By  the  opinion  of  Wray  and  Meade,  Serjeants,  and  Plowden, 
and  Onslow,  solicitor,  she  might;  and  thereto  they  subscribed 
their  names. 

Moore  states,  that  the  parties  not  being  satisfied  with  this  de-  517. 
termination,  the  case  was  carried  into  the  Court  of  Common 
Pleas,  where  it  was  adjudged  in  the  same  manner. 

22.  The  next  case  that  arose  on  this  point   was  in  37  and  Woodliffu. 

1  Drurv,  Cro. 

38  Eliz.,  and  is  thus  reported  by  Croke  : — A  person  made  a  Eliz.'439. 
feoffment,  which  was  declared  to  be  to  the  use  of  himself  and 
A.  his  wife  that  should  be  after  their  marriage,  and  of  the  heirs 
of  their  bodies  ;  and  took  A  to  wife.  The  question  was,  whether 
the  wife  should  take  by  the  limitation  of  this  use.  Coke, 
Attorney  General,  contended  that  she  should  not,  for  presently 
by  the  feoffment  the  fee  was  in  the  husband  by  the  possession 
executed  to  the  use  which  he  had  before  the  marriage ;  which 
could  not,  after  the  marriage,  be  divided,  and  made  an  estate  tail 
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ib  him,  as  he  had  the  fee  in  him  till  the  marriage ;  for  it  might 
have  been  that  the  marriage  had  never  taken  effect,  and  that 
would  have  confounded  the  other  use ;  and  uses  in  faturo  could 
not  arise  upon  such  future  acts,  for  then  a  use  would  rise  out 
of  a  use.  But  all  the  justices  held,  that  although  he  were 
seised  in  fee  in  the  mean  time,  as  in  truth  he  was,  yet,  by  the 
marriage,  the  new  use  should  arise  and  vest. 

23.  It  is  said  by  Lord  Chief  Justice  Holt  that  a  feoffment  to 
the  use  of  A.  and  his  heirs,  to  commence  four  years  from  thence, 
was  good  as  a  springing  use.  In  a  modern  case  this  doctrine 
was  admitted,  and  an  estate  of  freehold  was  allowed  to  arise  in 
faturo  upon  a  covenant  to  stand  seised  to  uses. 

24.  Thomas  Kirby  being  seised  in  fee  of  the  lands  in  question, 
executed  indentures  of  lease  and  release  of  them  to  his  brother. 
The  lease  was  made  for  a  year  in  the  usual  manner.  The 
release  witnessed,  that,  for  the  natural  love  which  Thomas 
Kirby  bore  to  his  brother,  and  in  consideration  of  100/.  paid  to 
him  by  his  said  brother,  the  said  Thomas  Kirby  granted,  re- 
leased, and  confirmed  to  his  brother,  in  his  actual  possession 
then  being  by  virtue  of  the  lease  for  a  year,  after  the  death  of 
the  said  Thomas  Kirby,  all  that  close,  &c,  to  hold  the  same  to 
his  said  brother,  and  the  heirs  of  his  body. 

It  was  admitted  that  this  conveyance  was  void  as  a  lease  and 
release,  because  it  was  a  grant  of  a  freehold  to  commence  in 
I'uttiro;  but  the  Court  held  that  it  should  operate  as  a  covenant 
to  stand  seised  to  uses ;  and  that  the  estate  should  vest  in  the 
brother  as  a  springing  use. 

25.  In  all  cases  of  springins:  uses  the  estate  remains  in  the 
original  owner  till  the  use  arises ;  where  there  is  no  transinuta- 
tion  of  possession,  the  springing  use  arises  out  of  the  seisin  of 
the  covenantor  or  bargainor  ;  where  there  is  a  transmutation  of 
possession,  the  new  use  arises  out  of  the  seisin  of  the  feoffees, 
releasees,  &c. 

26.  With  respect  to  uses  limited  so  as  to  change  by  matter 
ex  post  facto,  which  are  usually  called  shifting  or  secondary 
uses;  the  following  is  the  first  case  in  which  the  validity  of  a 
limitation  of  this  kind  was  discussed. 

27.  A  person  made  a  feoffment  in  fee  to  the  use  of  VV.  and  his 
heirs,  until  A.  paid  40/.  to  W.,  and  then  to  the  use  of  A.  and 
his  hens.     A.   paid  the  40/.     Some   of  the  Judges  held,  that  if 
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A.  entered,  he  would  become  ipso  facto  seised  in  fee  ;  for  W. 
being  seised  in  fee  by  the  statute  of  Uses,  A.  would  be  able  to 
devest  that  fee,  and  transfer  it  to  himself,  upon  performance  of 
the  condition.  Others  were  of  opinion  that  the  payment  of  the 
money  and  the  entry  of  A.  had  no  effect,  without  the  entry  of 
the  feoffees ;  and  then  quacunque  via  data,  the  entry  would  be 
good,  and  A.  would  become  seised  according  to  the  terms  of  the 
deed.  To  this  it  was  added,  that  a  use  might  change  from  one 
person  to  another  by  some  act  or  circumstance  ex  post  facto,  as 
well  since  as  before  the  statute. 

28.  A.,  seised  of  the  manor  of  K.,  made  a  feoffment  of  it  to  Harwell  v.  Lu- 

i  c  ii-i-  t-i-/»  cas,  Moo.  99. 

the  use  of  the  trustees  and  their  heirs,  upon  condition  that  if  l  Leon.  264. 

they  did  not  pay  10,000/.  in  fifteen  days,  then  it  should  be  to 

the  use  of  the  feoffor  and  M.  his  wife,  remainder  to  Thomas 

their   second   son  in   tail,   with   divers  remainders  over.     The 

money  was  not  paid.     Resolved,  that  the  uses  arose  ;  and,  that 

after  the  death  of  the  feoffor  and  his  wife,  Thomas  the  second 

son  was  entitled  to  the  land. 

29.  A.  levied  a  fine  of  the  manors  of  D.  and  S.,  and  declared  Kent  r.  Steward, 
the  uses  by  deed  ;  as  to  the  manor  of  D.,  to  the  use  of  B.  and  Oo.  Car.  358?* 
his  heirs  ;  and  as  to  the  manner  of  S.,  to  the  use  of  A.  and  his 

heirs,  until  B.  should  be  evicted  out  of  the  manor  of  D.  by  the 
wife  of  A.;  after  such  eviction,  to  the  use  of  B.  and  his  heirs, 
until  he  should  be  satisfied  with  the  profits  of  the  land  for  the 
damages  received  by  the  eviction.  This  was  held  to  be  a  good 
contingent  use  of  the  manor  of  S.,  so  that  nothing  vested  in  B. 
till  an  eviction. 

30.  A.,  tenant  for  life,  and  R.,  entitled  to  the  reversion  in  fee,  Springv.  Caesar, 
covenanted  to  levy  a  fine  to  the  use  of  A.  and  his  heirs,  if  R.  did 

not  pay  him  10s.  on  the  10th  of  September  following ;  and,  if  he 
did  pay  it,  then  to  the  use  of  A.  for  life,  remainder  to  the  use  of  R. 
in  fee.  It  was  held  that  A.  had  an  estate  in  fee  till  R.  paid  the  10s. 

31.  Mary  and  Penelope  Tannott  being  seised  in  fee  as  coheirs,  Lloyd  v.  Carew, 
in  consideration  of  4,000/.  paid  to  Mary  by  Carew,  and  of  a  mar-  r^y 

riage  which  soon  afterwards  took  place  between  Penelope  and 
Carew,  the  said  Mary  and  Penelope  conveyed  all  their  estates  to 
trustees  and  their  heirs,  to  the  use  of  Carew  for  life,  remainder  to 
Penelope  for  life  for  her  jointure,  remainder  to  trustees  to 
preserve  contingent  remainders,  remainder  to  the  first  and 
other  sons  of  Carew  and  Penelope  successively  in  tail  male,  re- 
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mainder  to  the  daughters  in  tail,  with  the  ultimate  remainder  to 
Carew  and  his  heirs  for  ever  ;  subject  to  a  proviso  that,  if  it 
should  happen  that  no  issue  of  the  said  Carew  by  the  said 
Penelope  should  be  living  at  the  decease  of  the  survivor  of  them, 
and  the  heirs  of  the  said  Penelope  should,  within  twelve  months 
after  the  decease  of  the  survivor  of  the  said  Richard  and  Pene- 
lope, dying  without  issue  as  aforesaid,  pay  to  the  heirs  or  assigns 
of  the  said  Carew  4,000/.,  that  then  the  remainder  in  fee  simple 
so  limited  to  the  said  Carew  and  his  heirs  should  cease,  and  the 
premises  should  remain  to  the  use  of  the  right  heirs  of  the  said 
Penelope  for  ever.  It  was  held,  that  this  was  a  good  shifting 
use ;  and  the  decree  was  affirmed  in  the  House  of  Lords. 

Shifting  clauses       32.  In  settlements  made  on  the  younger  sons  of  noble  families 

in  settlements.  J 

there  are  provisoes  frequently  inserted,  that  if  the  family  estate 
and  title  shall  descend  on  such  younger  sons,  the  estate  limited 
to  them  in  such  settlements  shall  cease,  as  if  they  were  dead 
without  issue,  and  shall  go  over  to  the  person  next  in  remainder ; 
which  is  a  shifting  use. 
Nicollgt).  33.  \y#  NJcolls  devised  his  real  estates  to  trustees,  in  trust  to 

bnefnelil, 

2 Bro.c.C. 217.  receive  the  rents  and  profits,  and,  after  paying  certain  annuities, 

Stanley/  to  Pav  tue  surplus  to  his  brother,  Edward  Nicolls,  for  sixty  years, 

16  Ves.  491.       ^  j,e  should  so  long  live,  from  and  after  the  expiration  of  the  said 

term,  or  the  decease  of  the  said  Edward  Nicolls :  then  to  stand 

seised  to  the  use  of  the  first  and  other  sons  of  Edward  Nicolls, 

and  the  heirs  of  their  bodies  severally  and  successively,  remainder 

over;  provided,  that  if  the  said  Edward  Nicolls,  or  the  heirs  of 

his  body,  should  become  seised  of  the  estates  of  William  Tra fiord, 

then  the  trusts  thereby  declared  for  the  use  of  the  persons  who 

should  become  seised  should  cease,  determine,  and  be  absolutely 

void :  and  the  trustees  should  stand    seised  to  the  use   of  the 

person  next  in  remainder  under  his  will,  in  the  same  manner  as 

Doer.  Yates,      he  or  she  would  be  entitled,  if  the  person  so  seised  of  Trafford's 

5  Bam.  &  Aid.  '  ' 

344.  estate  was  or  were  actually  dead.     The  estate  of    Ira  fiord  came 

to  Edward  Nicolls.     Held,  that  the  estate  which  he   took  under 

the  will  ceased,  and  vested  in   his  eldest  son,  being  the  next 

person  in  remainder. 

Doer.Hcneage,       34.  Thomas  lleneagc  devised  his  real  estates  to  trustees,  to 

4  Term  R.  13. 


Feame,  App.  the  use  of  his  son,  G.  F.  Ileneage,  for  life,  remainder  to  the  use 
Carrtj.  Krrol  °^  *ne  same  trustees  and  their  heirs,  during  the  life  of  the  said 
H\es.  478.       G.  F.  Ileneage,   in   trust  to  preserve  the  contingent  uses  and 
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estates  thereinafter  limited  ;  nevertheless,  to  permit  the  said 
G.  F.  Heneage  to  receive  the  rents  thereof  during  his  life,  re- 
mainder to  his  first  and  other  sons  in  tail  male,  remainder  over 
with  a  proviso,  that  if  the  said  G.  F.  Heneage,  or  any  son  of  his, 
should  take  his  elder  brother's  estate,  then  the  limitations  and 
estates  thereby  created  and  given  to  the  said  G.  F.  Heneage  and 
his  sons  should  cease  and  be  void,  and  the  person  next  in  re- 
mainder should  succeed,  as  if  the  said  G.  F.  Heneage,  or  any 
such  son  or  sons  of  his,  was  or  were  dead. 

G.  F.  Heneage  succeeded  to  the  estate  of  his  father's  elder 
brother,  before  he  had  any  child  :  but  afterwards  he  had  two 
sons.  Held,  that  the  limitation  to  the  trustees  to  preserve  con- 
tingent remainders,  continued  during  the  whole  of  the  life  of 
G.  F.  Heneage,  so  as  to  support  the  shifting  use  ;  therefore,  that 
the  second  son  of  G.  F.  Heneage  took  the  estate  devised. 

35.  It  is  the  same  where  a  proviso  is  inserted,  that  if  a  person  l  Inst.  327  a. 
to  whom  an  estate  is  limited  shall  not  assume  the  name  and  arms  i  Sanders  146. 
of  the  settlor  within  a  certain  period,  the  estate  shall  cease  and 
determine,  as  if  the  person  so  refusing  to  assume  such  name 

and  arms  were  dead  without  issue;  and  shall  go  to  the  person 
next  in  remainder,  under  the  limitations  contained  in  such  set- 
tlement. 

36.  It  has  been  resolved,  that  as  contingent  uses  were  only  Carwardine ». 
allowed,  in  order  to  give  persons  power  to  provide  for  the  exigen-  \  Eden  27.' 
cies  of  their  families  ;  wherever  there  was  a  preceding  estate  ca-  Doug-R-'57' 
pable  of  supporting  a  subsequent  contingent  limitation,  it  should 

be  construed  to  be  a  contingent  remainder,  and  not  a  springing  or 
shifting  use. 

37.  Where  springing  or  shifting  uses    are    created  without  Outofwnat. 

100  °  seism  they  arise. 

transmutation  of  possession,  they  arise  out  of  the  seisin  of  the  Tit.  11.  c.  4. 

covenantors    or  bargainors :    but  where   they  are  created  by  a 

transmutation  of  possession,  they  are  said,  by  some,  to  arise  out 

of  the  seisin  of  the  feoffees,  releasees,  &c.     Thus,  the  late  Mr. 

Booth  says — "  In  all  future  or  executory  uses,  there  is,  the  in-  9piD:  m  the 

J  j  >  >  Touch. 

stant  they  come  in  esse,  a  sufficient  degree  of  seisin  supposed 
to  be  left  in  the  feoffees,  grantees,  &c,  to  knit  itself  to,  and 
support,  those  uses;  so  as  that  it  may  be  truly  said,  the  feoffees 
or  grantees  stand  seised  to  those  uses ;  and  then,  by  force  of  the 
statute,  the  cestui  que  use  is  immediately  put  into  the  actual 
possession." 
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38.  A  contingent  use  cannot,  therefore,  arise  out  of  the  seisin 
of  any  prior  cestui  que  use.  Thus  it  is  laid  down  by  four  of  the 
i  Rep.  137  a.  Judges  in  Chudleigh's  case,  that  if  A.  enfeoff  13.  in  fee,  to  the 
use  of  C.  and  his  heirs,  with  a  proviso,  that  if  D.  pay  C.  100/., 
then  that  C.  and  his  heirs  shall  stand  seised  to  the  use  of  D.  and 
his  heirs:  this  is  utterly  void;  for  the  future  use  ought  to  be 
raised  out  of  the  estate  of  the  feoffee,  and  not  out  of  the  estate  of 
the  cestui  que  use. 

The  doctrine,  that  contingent  uses  arise  from  a  seisin  sup- 
posed to  be  left  in  the  feoffees,  will  be  considered  in  the  next 
Chapter. 
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CHAP.  VI. 

How  Contingent  Remainders  and  Contingent  Uses  may  be 
Destroyed. 


Sect.  1.  Determination  of  the  parti- 
cular Estate  before  the 
Contingency. 

8.  A  Conveyance  by  way  of  Use 

will    not    destroy   a   Re- 
mainder. 

9.  Nor     a    Conveyance     by    a 

cestui  que  trust. 
10.  A  Forfeiture  sometimes  de- 
stroys a  Remainder. 
An   Extinguishment  of   the 
partiuular  Estate  destroys 
it. 

Secti 


(.-?. 


Sect.  15 
28. 
29. 
33. 
38. 
49. 

ON    I. 


And  also  an  Alteration  in  its 
Quantity. 

How  Remainders  by  way  of 
Use  are  destroyed. 

Where  created  withoutTrans- 
mutation  of  Possession. 

Where  created  by  Transmu- 
tation of  Possession. 

How  Springing  and  Shifting 
Uses  are  destroyed. 

Observations  on  the  Doctrine 
of  the  Scintilla  Juris. 


It  has  been  shewn  that  a  legal  remainder  must  vest  in  esse,  or  Determination 
in  right  of  entry,  either  during  the  existence  of  the  particular  °statetSShe 
estate,  or  at  the  very  instant  of  its  determination,  otherwise  it  contingency. 

J  .      Fearne,  316. 

will  never  take  effect  at  all ;  consequently,  every  such  determi- 
nation of  the  preceding  estate,  before  the  contingency  happens, 
as  leaves  no  right  of  entry,  must  effectually  destroy  such  contin- 
gent remainder. 

2.  Thus,  where  a  gift  in  tail  was  made  to  A.  C,  the  remainder  l  Rep.  135  b. 
to  the  right  heirs  of  A.  S.,  and  the  donee  made  a  feoffment  to  a 
stranger  in  fee,  and  afterwards  A.  S.  died.     It  was  held,  that  his 

right  heir  should  not  have  the  remainder ;  for  the  estate  of  the 
land  was,  by  the  feoffment  of  the  tenant  in  tail,  devested  and 
discontinued,  and  all  estates  vested  in  the  feoffee  ;  and  there  was 
not  any  particular  estate,  neither  in  esse,  nor  in  right,  to  support 
the  remainder  when  it  should  fall. 

3.  It  is  the  same  where  a  tenant  for  life,  with  a  contingent  re- 
mainder expectant  on  his  estate,  makes  a  feoffment  of  his  estate 
for  life  ;  it  destroys  the  contingent  remainder. 
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Archer's  case, 
1  Kep.  66. 
Pollex.  389. 


A  ide  Tit  35.  & 

36.  See  also 
Jlasker  v.  Sut- 
ton,] liing.500. 
Doe  i .  Howell, 
10  liar.  &  Cr. 
191. 


Thompson  v. 
Leach,  2  Vent. 
198.  S.C. 
2  Salk.  427. 


Fearne,  317. 


A  conveyance 
by  way  of  use 
will  not  destroy 
a  remainder. 

Tit.  32.  c.  10. 


Nor  a  convey- 
ance by  a  cestui 
que  trust. 
Fearne,  320. 
Ante,  c.  3.  s.  24. 
1  M'Cl.  &  Yo. 
55.  58. 

A  forfeiture 
sometimes  de- 
stroys a  re- 
mainder. 
Fearne,  323. 
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4.  Lands  were  devised  to  Robert  Archer  for  life ;  afterwards 
to  his  next  heir  male,  and  to  the  heirs  male  of  the  body  of  such 
next  heir  male.  Robert  Archer  made  a  feoffment  of  his 
estate.  Adjudged,  that  the  devise  to  the  heir  male  was  a  con- 
tingent remainder,  and  was  destroyed  by  the  feoffment;  for 
every  contingent  remainder  ought  to  vest,  either  during  the  par- 
ticular estate,  or  eo  instanti  that  it  determines.  If  the  particular 
estate  be  ended  or  determined,  in  fact  or  in  law,  before  the  con- 
tingency falls,  the  remainder  is  void. 

5.  A  fine  levied,  or  a  recovery  suffered,  by  a  particular  tenant, 
in  most  cases,  destroys  a  contingent  remainder,  expectant  on 
such  particular  estate  ;  because  such  fine  or  recovery  bars  and 
destroys  the  particular  estate. 

(5.  A  surrender  by  a  tenant  for  life,  of  his  life  estate,  will 
destroy  a  contingent  remainder  limited  upon  such  estate  for 
life. 

7.  A  person  was  tenant  for  life,  with  remainder  to  his  first  and 
other  sons  in  tail,  remainder  over  in  tail.  The  tenant  for  life, 
before  he  had  a  son,  surrendered  his  life  estate  to  the  person  in 
remainder.  The  tenant  for  life  afterwards  had  a  son  ;  and  the 
Court  held  that  the  surrender,  if  good,  would  have  destroyed  the 
contingent  remainder  to  the  unborn  son.  But  the  surrender  was 
adjudged  void,  because  it  appeared  that  the  tenant  for  life  was 
non  compos  at  the  time  he  made  the  surrender. 

8.  If  there  be  tenant  for  life,  with  contingent  remainders 
thereon,  a  bargain  and  sale,  or  lease  and  release  by  the  tenant 
for  life,  will  not  destroy  the  contingent  remainders ;  because 
these  conveyances  only  transfer  what  the  person  seised  of  the 
land  may  lawfully  convey,  and  do  not  devest  any  estate. 

9.  A  person  who  has  only  a  trust  estate  cannot  by  any  mode 
of  conveyance  destroy  a  contingent  remainder  expectant  on  his 
estate ;  for  the  legal  estate  being  in  his  trustees,  there  remains 
a  right  of  entry  in  them,  which  will  support  the  remainders. 

10.  There  are  some  acts  of  a  tenant  for  life,  which  though 
they  amount  to  a  forfeiture  of  his  estate,  so  as  to  give  to  a 
vested  remainder-man  a  title  to  enter,  if  he  pleases,  yet  as  they 
do  not  discontinue,  devest,  or  disturb  any  remainder  or  sub- 
sequent estate ;  nor  make  any  alteration  in,  or  merger  of  the 
particular  estate,  they  do  not,  therefore,  as  it  seems,  destroy  or 
affect  a  contingent  remainder  ;  unless  advantage  is  taken  of  the 
forfeiture  by  any  subsequent  remainder-man. 
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1 1.  Thus,  if  tenant  for  life  accepted  a  fine  from  a  stranger,  it  l  Inst.  '252  a. 
was  a  forfeiture  of  his  estate,  so  as  to  entitle  a  remainder-man  to 

enter ;  and  yet  it  did  not  displace  or  devest  the  remainder  or 
reversion. 

12.  So,  where  A.  was  tenant  for  life,  remainder  to  his  first  son  Lloyd  v. 

in  tail,  See,  remainder  to  B.  for  life,  remainder  to  his  first  son  in   Y  v£nt.  188. 

tail,  &c,  A.,  having  a  son,  accepted   a  fine  from  B.,  then  made 

a  feoffment  in  fee ;  afterwards  B.  had  issue  a  son.     Resolved, 

that  the  acceptance  of  the  fine  displaced  nothing  ;  and  though 

A.'s  feoffment  displaced   all  the  estates,  yet  the  right  of  entry 

in  the  son  of  A.  supported  the  contingent  remainders. 

13.  A  contingent   remainder  may,  however,  be  destroyed  by   Anextinguish- 

,  .    .         .  i-i  ■■  •  i  ment  of  the  par- 

an  act,   which,  though   it  does   not  discontinue   or  devest  any  ticular  estate 
remainder  or  subsequent  contingent  estate,  yet  extinguishes  the  destr°ys  lU 
particular  estate  on  which  the  contingent  remainder  depends ; 
by  which  the  contingent  remainder  is  destroyed. 

14.  This  has  been  already  seen  in  the  instance  of  a  surrender  Ante,  s.  7. 

i  .  •     i  o         i  Purefoy  v.  Ro- 

to  the  person  entitled  to  the  next  estate  in  remainder.    So  where  gers,  2  Saund. 
a  feme  covert  was  tenant  for  life,  with   remainder   to  her  first  4  M"  ■,  2g4 
son,  and  before  the  birth  of  a  son,  the  remainder  in  fee  was 
conveyed  to  the  husband  and  wife  by  fine.     Held,  that  the  con- 
tingent remainder  was  destroyed  by  the  extinguishment  of  the 
particular  estate. 

15.  It  has  been  frequently  laid  down  that  any  alteration  in  And  also  an 

the  nature  of  the  preceding  estate,  before  the   remainder  vests,  quantity. 

will  destroy  such  remainder.     As  if  lands  be  given  to  A.  in  tail,  iLeon*H?' 
J  _  .  Fearne,  337. 

and  if  J.  S.  comes  to  Westminster  Hall  such  a  day,  remainder 
to  him  in  fee,  if  the  lands  descend  from  A.  to  two  co-parceners, 
who  make  partition,  the  fee  shall  not  accrue  to  J.  S.,  though 
he  should  come  to  Westminster  Hall  at  the  day.  So  if  lands 
be  given  to  A.  and  B.  for  the  life  of  C.  remainder  to  the  right 
heirs  of  the  survivor  of  A.  and  B.,  and  A.  release  to  B.,  the 
remainder  is   destroyed. 

16.  Notwithstanding  these  dicta,  Mr.  Fearne  was  of  opinion   idem. 
that  the  alteration  in  the  particular  estate,  which  would  destroy 

a  contingent  remainder,  must  amount  to  an  alteration  in  its 
quantity,  and  not  merely  in  its  quality  ;  and  thought  this  con- 
clusion  was  warranted  by  the  two  following  cases. 

17.  The  first   is   that   of  Lane  v.  Pannel,  which  has  been  Ante,  c.  4. 
already  stated,  where  it  seems  that  the  severance  of  the  jointure  238°317  "438. 
between  the  two  joint-tenants  for  life  did  not  destroy  the  con- 
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tingent  remainder,  limited  after  their  joint-estate  ;  for  there  it  is 
adjudged  that,  because  the  remainder  could  not  vest  at  the 
death  of  one  of  them,  (after  the  severance  of  the  jointure)  such 
remainder  was  gone,  as  to  one  moiety  of  the  lands.  Now  this 
judgment  was  nugatory  and  groundless,  if  the  severance  itself 
destroyed  the  remainder  as  to  the  whole.  This,  it  is  true,  was 
the  case  of  a  surrender  of  copyhold  lands :  but  no  distinction 
was  taken  on  that  ground. 
Harrison  t.  Bel-        18.  The  other  case  was,  where  lands  were  settled  to  the  use  of 

sey,Raym.413.  .  .  . 

P.  and  b.  his  daughters  for  their  lives,  remainder  to  the  use  of 
the  first  and  other  sons  of  S.  in  tail  male,  remainder  to  her 
daughters,  remainder  to  the  heirs  of  P.  Afterwards  S.,  before 
the  birth  of  a  son,  by  deed,  released  all  her  right  and  estate  to 
the  use  of  P.  and  his  heirs. 

The  question  was,  whether  the  contingent  remainder  limited 
to  the  first  son  of  S.  was  destroyed  by  her  release  to  her  father. 
Adjudged,  that  his  release  by  one  joint-tenant  for  life  to  another 
did  not  destroy  the  contingent  remainder. 

2  Saund.  386.  19.  Lord  Hale  is  reported  to  have  laid  it  down,  that  in  all  cases 

where  the  particular  estate  is  merged  in  the  reversion,  the  con- 
tingent remainders  are  destroyed,  though  there  be  no  devesting 
of  any  estate;  and  the  case  of  Purefoy  v.  Rogers  is  cited  in  sup- 
port of  this  opinion.  It  is,  however,  observable,  that  in  the 
above  case  the  union  of  the  particular  estate  and  the  inheritance, 
arose  from  the  conveyance  or  act  of  the  parties.  But  where  a 
particular  estate  is  limited  with  a  contingent  remainder  over,  and 
afterwards  the  inheritance  is  subjoined  to  the  particular  estate 
by  the  same  conveyance,  the  contingent  remainder  is  not 
destroyed :  for  where  by  the  same  conveyance  a  particular 
estate  is  first  limited  to  a  person,  with  a  contingent  remainder 
over  to  another,  with  such  reversion  or  remainder  to  the  first 
person,  as  would  in  its  own  nature  drown  the  particular  estate 
first  given  him,  this  last  limitation  shall  be  considered  as  exe- 
cuted only  sub  modo  ;  that  is,  upon  such  condition  as  to  open 
and  separate  itself  from  the  first  estate,  when  the  condition 
happens  ;  and  by  no  means  destroy  or  preclude  the  contingent 
estate. 

Ante,  c.  l.  20.  Thus,  in  Lewis  Bowles's  case,   it  was  resolved,  that  till 

issue  the  husband  and  wife  were  seised  of  an  estate  tail,  executed 
sub  modo  ;  that  is,  till  the  birth  of  issue  male  ;  then  by  operation 
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of  law,  the  estates  were  divided,  and  the  husband  and  wife  be- 
came tenants  for  their  lives,  remainder  to  their  issue  in  tail  male,  Vide  Meredith 

l  ■  I  .*'slie 

remainder  to  the  heirs  of  the  husband  ;  the  estate  limited  to  them  Tit.  36.  c.  io. 
for  their  lives  not  bein"-  merged. 

21.  Where  the  inheritance  becomes  united  to  the  particular 
estate,  by  an  immediate  descent  from  the  person  by  whose  will 
the  particular  estate  and  contingent  remainders  were  limited  ; 
there  the  contingent  remainder  will  not  be  destroyed. 

22.  Thus,  in  Archer's  case,  notwithstanding  the  reversion  in  Ante,  s.  4. 
fee  must  have  descended  on   Robert,  the  devisee  for  life,  upon 

the  death  of  his  father  the  testator,  yet  he  was  adjudged  to  be 
only  tenant  for  life,  with  contingent  remainder  to  the  next  heir 
male. 

23.  So,  where  a  person  devised  lands  to  T.,  his  eldest  son,  for  riunkett  v. 
life  ;  if  T.  should  die  without  issue  living  at  his  death,  then  to  Ray"™.  28. 
L.  another  of  the  testator's  sons,  in  fee  ;  but  if  T.  should   have 

issue  living  at  his  death,  then  to  the  right  heirs  of  T.  for  ever. 
Resolved,  that  T.  was  tenant  for  life,  with  remainder  in  fee  in 
contingency  ;  and  that  the  descent  of  the  fee  upon  him  as  heir, 
at  the  death  of  his  father,  did  not  destroy  the  contingent  re- 
mainder. 

24.  In  a  modern  case  Lord  Eldon  observed,  that  in  the  case  of  Doer. Scuda- 
Plunkett  v.  Holmes,  the  Court  would  not  hold  that  the  estate  for  ™ Bos.  &  Pul. 
life,  limited  to  the  heir  at  law,  was  merged  by  the  subsequent  297, 
limitation  to  him  of  a  contingent  remainder  in  fee;  for  that  re- 
mainder was  not  executed.    They  held,  therefore,  that  the  eldest 

son  took  an  estate  for  life;  which  being  sufficient  to  support 
the  remainder  in  fee  to  the  second  son,  and  also  the  remainder 
in  fee  to  the  eldest  son,  as  contingent  remainders  ;  they  de- 
termined that  these  limitations  should  be  supported  as  contin- 
gent remainders. 

25.  Mr.  Fearne  has  observed,  that  the  contingent  remainders  Page  503. 
were  destroyed  by  the  immediate  descent  of  the  inheritance  upon 

the  devisee  of  the  particular  estate,  then  the  will  creating  such 

remainders  would  be  ipso  facta  void  ;  for  the  particular  estate 

given  by  such  will  wrould  be  destroyed  by  the  descent  which  such 

w  ill  permitted.     But  where  the  descent  of  the  inheritance  on  the    Crump  ».  Xor- 

particular  estate  is  only  mediate  from   the   person    whose   will   362." 

created  the  particular  estate  and  remainder,  there  can  be  no  such 

inconsistency  in  supposing  the  contingency  to  be  destroyed  by 
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Kent  v.  Ilar- 
pool, 

1  Vent.  306. 
T.  Joins,  7(i. 


I  [ooker  v. 
Hooker, 
Rep.  temp. 
Hardw.  13. 


Duncomb  v. 
Duncomb, 

3  Lev.  437. 


How  remainders 
by  way  of  use 
are  destroyed. 


"Where  created 
without  trans- 
mutation of 
possession. 
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the  descent;  for  in  all  such  cases  the  particular  estate  is  created, 
and  takes  effect  with  a  capacity  of  being  afterwards  destroyed 
by  those  accidents  to  which  the  nature  of  such  an  estate  is  gene- 
rally subject ;  such  as  forfeiture,  merger,  &c.  Its  immediate 
destruction  is  not  necessarily  involved  in  the  mode  of  its  creation, 
as  it  must,  in  the  former  case,  under  the  same  construction. 
There  can  be  no  necessity,  therefore,  to  exempt  the  particular 
estate  in  these  cases  from  the  operation  of  merger  by  descent  in 
order  to  give  such  particular  estate  any  existence,  as  there  is  in 
the  former  case. 

26.  A.  the  father  being  tenant  for  life,  remainder  to  his  son 
B.  for  life,  remainder  to  the  first  son  of  B.  in  tail,  remainder  to 
the  heirs  of  the  body  of  A.  Before  B.  had  any  son  A.  died.  The 
Court  held,  that  the  contingent  remainder  to  the  first  son  of  B. 
was  destroyed  by  the  descent  of  the  estate  tail  upon  B. 

27.  Lands  were  conveyed  to  the  use  of  A.  and  his  wife  for 
life,  remainder  to  the  use  of  B.  the  son  of  A.  for  his  life,  remainder 
to  the  first  and  other  sons  of  B.  in  tail,  remainder  to  his  daugh- 
ters in  tail,  remainder  to  A  in  fee.  A.  and  his  wife  died  in  the 
lifetime  of  B.,  who  afterwards  died  without  issue,  leaving  a  wife. 

The  question  was,  whether  the  wife  was  entitled  to  dower  in 
the  lands.  Decreed  she  was ;  and  Lord  Hardwicke,  with  one  of 
the  Judges,  was  of  opinion  that  the  estate  for  life  in  B.  was  merg- 
ed by  the  descent  of  the  inheritance  upon  him,  and  the  contin- 
gent remainder  destroyed. 

28.  With  respect  to  the  manner  in  which  contingent  remain- 
ders, limited  by  way  of  use,  may  be  destroyed  ;  a  distinction 
must  be  made  between  the  remainders  limited  in  conveyances 
operating  without  transmutation  of  possession,  and  conveyances 
operating  by  transmutation  of  possession. 

29.  As  to  the  first,  we  have  seen  that  where  contingent  re- 
mainders are  created  by  a  covenant  to  stand  seised,  or  a  bargain 
and  sale,  the  seisin  of  the  covenantor  or  bargainor  supports  or 
feeds  the  contingent  remainders  when  they  arise  ;  and,  there- 
fore, if  in  a  case  of  this  kind  the  covenantor  or  bargainor  con- 
veys away  his  estate,  before  the  event  happens  on  which  the 
remainder  is  to  arise,  but  without  devesting  the  subsequent 
estates,  or  taking  away  the  right  of  entry  of  the  persons  entitled 
lo  them,  and  any  of  those  persons  make  an  entry,  the  subse- 
quent uses  will  be  revived.     For  although  we  have  seen  the  pre- 
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sent  right  of  entry  is  alone  sufficient  to  support  a  contingent 
remainder,  created  by  a  common  law  conveyance  ;  yet  as  there 
must  be  a  seisin  to  a  use,  before  it  can  arise,  an  opinion  has  pre- 
vailed since  Chudleigh's  case,  that  a  right  of  entry  is  not  suffi- 
cient to  support  a  contingent  remainder,  limited  by  way  of  use, 
but  that  there  must  be  an  actual  entry  in  order  to  restore  the 
seisin,  out  of  which  the  use  is  to  arise.  Therefore  that  any  con- 
veyance by  the  covenantor,  which  devests  his  estate,  and  takes 
the  right  of  entry,  will  effectually  destroy  all  contingent  uses 
limited  to  arise  out  of  such  estate,  by  devesting  the  seisin  from 
which  such  contingent  uses  are  to  arise. 

30.  Lord  Coke,  on  the  marriage  of  his   daughter  with  Sir  vveggr.Villers, 
James  Villers,  covenanted  to  stand  seised  of  certain  lands,  to  the   i  Vent.  138. 
use  of  himself  for  life,  remainder  to  the  use  of  his  wife  for  life,  2  Sid. 64. 
remainder  to  the  use  of  his  daughter  for  life,  remainder  to  the 
use  of  the  first  and  other  sons  of  his  daughter  in  tail  male,  with 
the  reversion  in  fee  to  himself. 

Some  time  after  this  settlement  was  made,  Lord  Coke  by  deed, 
reciting  the  settlement,  granted  his  reversion  to  a  stranger,  with- 
out consideration  ;  and  soon  after  he  made  a  feoffment  of  the 
lands,  with  livery  of  seisin.  After  the  death  of  Lord  Coke,  his 
wife  entered,  and  died  seised,  having  survived  the  daughter. 

A  question  arose,  whether  the  contingent  use,  which  was  li- 
mited to  the  first  son  of  the  daughter,  was  destroyed  or  not,  by 
Lord  Coke's  grant  of  the  reversion,  or  his  feoffment  of  the  land. 
After  great  consideration,  it  was  resolved  that  the  grant  of  the 
reversion  did  not  destroy  the  contingent  remainder;  for  as  it 
was  made  without  consideration,  and  the  uses  of  the  settlement 
were  recited  in  it,  there  was  both  privity  of  estate  and  confidence 
in  the  person  ;  so  that  the  grantee  of  the  reversion  stood  seised  Tit.  11.  c.  4. 
to  the  former  uses.  As  to  the  feoffment,  it  was  agreed  that  it 
devested  all  the  estates,  and  among  the  rest  the  seisin  of  the 
grantee  of  the  reversion,  but  did  not  bar  the  entry  of  the  grantee 
of  the  reversion  ;  therefore,  when  the  wife  entered,  after  the 
death  of  Lord  Coke,  she  thereby  reinstated  all  the  devested 
estates,  and  among  the  rest  the  estate  and  seisin  of  the  grantee 
of  the  reversion  ;  which  was  the  estate  and  seisin  that  was  to 
to  serve  the  contingent  use. 

31.  It  was  held  by  Lord  Chief  Justice  Glyn,  that  if  in  the  2SiJ.  159. 
above  case  the  feoffment  had  been  made  before  the  grant  of  the 
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reversion,  the  contingent  uses  would  have  been  for  ever  destroy- 
ed ;  for  the  only  seisin  which  could  support  them  was  that  of 
Lord  Coke,  which  would  have  been  destroyed  by  the  feoffment; 
but  Lord  Coke  had  already  transferred  that  seisin  to  the  grantee 
of  the  reversion.  If  he  had  not  departed  with  that  seisin,  the 
contingent  uses  must  have  been  for  ever  destroyed  ;  as  no  entry 
by  his  wife  or  daughter  could  have  revested  the  original  seisin  of 
Lord  Coke;  nor  could  he  himself  have  entered  against  his  own 
feoffment. 
Gilb. Uses,  194.  32.  Lord  Coke  was  compelled  to  make  this  settlement  by  an 
order  of  the  council ;  but  that  he  might  have  the  power  of  pre- 
serving or  defeating  the  contingent  uses,  he  made  this  grant  and 
feoffment,  with  an  intention,  in  case  he  chose  to  preserve  the 
contingent  uses,  to  destroy  the  feoffment,  and  produce  the 
grant;  but  if  he  thought  proper  to  defeat  the  contingent  uses, 
then  to  destroy  the  grant,  and  produce  the  feoffment.  Death 
prevented  him  from  carrying  this  ingenious  scheme  into  execu- 
tion. 

33.  With  respect  to  the  manner  in  which  contingent  remainders 
created  in  conveyances  to  uses,  which  operate  by  transmutation  of 
possession,  may  be  destroyed,  we  have  seen  that  in  Chudleigh's 
case  a  majority  of  the  Judges  held  that  the  contingent  uses  were 
supported  by  a  scintilla  juris,  or  possibility  of  entry,  left  in  the 
feoffees  or  releasees  ;  but  that  this  scintilla  juris,  or  possibility 
of  entry,  must  continue  undisturbed  till  the  event  happens  on 
which  the  contingent  use  is  to  arise.  For  if  the  preceding  estates 
be  devested  before  the  event  happens,  then  the  scintilla  juris,  or 
possibility  of  entry  of  the  feoffees  or  releasees  to  uses,  is  destroy- 
ed, as  well  as  the  other  estates  ;  and  there  being  no  seisin  to 
the  contingent  use,  when  the  event  happens  on  which  it  is  limit- 
ed, it  can  never  arise,  unless  such  scintilla  juris,  or  possibility  of 
entry,  is  revived. 

34.  It  follows  that  where  particular  estates,  limited  by  way  of 
use,  are  devested  and  turned  to  a  right,  all  subsequent  contingent 
uses  are  thereby  destroyed  ;  unless  some  of  the  persons  entitled 
to  the  preceding  particular  estates,  or  the  feoffees  or  releasees  to 
uses,  or  their  heirs,  make  an  actual  entry,  in  order  to  revest  the 
particular  estates  ;  for  otherwise  the  scintilla  juris,  or  possibility 
of  entry  of  the  feoffees  or  releasees  to  uses  being  devested,  no 
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seisin  will  exist  to  the  contingent  use  when  it  arises,  and  conse- 
quently the  statute  cannot  transfer  the  possession. 

This  doctine,  however,  has  never  been  established  by  any  po- 
sitive judgment  ;  and  appears  so  doubtful,  that  it  will  be  examin- 
ed at  the  end  of  this  Chapter. 

35.  A  contingent  remainder  limited  by  way  of  use,  may  be 
destroyed  by  the  destruction  of  the  particular  estate,  before  the 
event  happens  on  which  such  contingent  remainder  is  to  arise. 

36.  Sir  Richard  Chudleigh  enfeoffed  several  persons  of  his  Chudleigh's 

CtlSG     1    J\UP« 

estate,  to  the  use  of  the  feoffees  and  their  heirs,  dining  the  life  of  120.'  Poph.70. 
Christopher  Chudleigh  his  eldest  son,  (who  had  killed  a  gentle- 
man and  fled  into  France,)  remainder  to  the  use  of  the  first  and 
other  sons  of  his  eldest  son  in  tail. 

Before  the  birth  of  a  son,  the  feoffees  enfeoffed  Christopher 
Chudleigh  of  the  lands  in  question  in  fee  simple,  without  con- 
sideration, and  with  notice  of  the  uses  ;  afterwards,  Christopher 
Chudleigh  had  a  son:  the  question  was,  whether  the  contingent 
remainder  to  him  was  barred  by  the  feoffment. 

It  was  adjudged,  upon  solemn  argument  in  the  Exchequer 
Chamber,  that  there  being  no  son  of  Christopher  to  take,  when 
the  particular  estate  determined  by  the  feoffment,  which  was  a 
forfeiture,  the  son  could  never  after  take  ;  for  that  a  remainder 
in  use  ought  to  vest  during  the  particular  estate,  or  at  least 
eo  instanti  when  it  determines,  as  well  as  a  remainder  at  common 
law. 

37.  A  person  conveyed  his  lands  by  feoffment  to  the  use  of  Biggotw.  Smith, 
himself  and  his  wife,  and  to  the  heirs  of  the  survivor  of  them.  Cl0-Car'     ~ 
The   husband    afterwards  made   a  feoffment  of  the   land   and 

died. 

Resolved,  that  the  right  of  entry  in  the  wife  was  not  sufficient 
to  support  the  contingent  remainder,  and  vest  it  in  her  on  the 
death  of  her  husband ;  for  the  particular  estate  was  not  sub- 
sisting at  the  husband's  death,  when  the  fee  should  have  vested, 
because  the  second  feoffment  had  destroyed  it  during  the  cover- 
ture ;  and  though  the  wife's  right  of  entry  took  effect  at  the  in-  \  Ld.  Raym. 
stant  the  remainder  should  have  vested,  yet  it  was  insufficient;  316# 
for  it  should  have  been  then  actually  existing. 

38.  With  respect  to  the   manner  in  which    springing  and  How  spring 
shifting  uses  maybe  destroyed,  as  there  must  be  a  seisin  to  and  &}[ftms  u.se« 

°       ,  J  J       '  are  destroyed. 

every  contingent  use  when  it  arises,  it  follows  that  where  such, 
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seisin  is  destroyed,  before  the  event  happens  on  which  the  spring- 
ing or  shifting  use  is  to  arise,  it  will  be  destroyed. 

39.  A  person  made  a  feoffment  to  the  use  of  D.  his  wife  for 
her  life  ;  in  case  the  feoffor  should  survive  his  said  wife,  then  to 
the  use  of  the  feoffor  and  such  person  as  he  should  happen  to 
many  for  their  lives,  remainder  to  a  stranger  in  fee. 

The  person  in  remainder  together  with  the  feoffees,  by  the 
consent  of  the  feoffor,  made  a  feoffment  of  the  lands  to  new 
feoffees,  to  other  uses  ;  and  the  feoffor  levied  a  fine  to  the  new 
uses. 

D.  the  wife  of  the  feoffor  died  ;  afterwards  he  married  a  se- 
cond wife,  and  died.  The  second  wife  entered,  claiming  under 
the  first  feoffment.  Mounson  and  Harper  were  of  opinion  that 
her  entry  was  lawful.  But  Dyer  and  Man  wood  contended  that 
the  contingent  use  limited  to  her  by  the  first  feoffment  was 
destroyed  by  the  second  feoffment  and  fine  ;  because  the  seisin 
of  the  first  feoffees  was  thereby  devested.  Judgment  was  en- 
tered for  the  widow  by  assent  of  the  parties  :  but  in  Chudleigh's 
case,  Anderson  is  reported  by  Lord  Ch.  J.  Popham  to  have  said 
— "  And  for  Brent's  case  I  have  always  taken  the  better  opinion 
to  be,  that  the  wife  cannot  take  in  that  case,  for  the  mean  dis- 
turbance, notwithstanding  the  judgment,  which  is  entered  there- 
upon, which  was  by  assent  of  the  parties,  and  given  only  upon 
a  default  made  after  an  adjournment  upon  the  demurrer." 

In  the  same  case  Lord  Coke  reports  that  Gawdy  said  of  Brent's 
case — "  If  the  husband  makes  the  feoffment  in  fee,  before  the 
taking  wife,  the  wife  shall  never  take;  for  the  possession  and 
estate  of  the  land  is  altered,  changed  and  transferred  to  the  pos- 
session of  another,  before  the  title  of  the  wife  doth  accrue.  But 
if  no  devesting  or  alteration  had  been,  then  the  use  shall  vest  in 
wife." 
Ciiii). Uses,  126.  4().  A  devise  of  land  out  of  which  a  future  use  is  limited 
will  destroy  such  future  use  :  but  a  devise  of  portions  out  of  land 
will  not  destroy  it ;  for  such  a  devise  does  not  alter  the  freehold. 

41.  A.  levied  a  fine  to  the  use  of  himself  and  his  heirs,  till  a 
marriage  had  between  B.  his  son  and  M.,  and  after  to  the  use  of 
A.  for  life,  remainder  to  B.  in  tail,  &c.      A.  by  his  will  devised 
portions  to  his  daughters  out  of  the  land,  and  died  ;  afterwards 
the  marriage  between  B.  his  son  and  M.  took  place. 

The  two  Chief  Justices  refused,  on  account  of  the  difficulty, 
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to  resolve  the  case;  they  however  inclined  clearly,  that  if  there 
had  been  a  devise  of  the  land,  it  would  have  interrupted  the 
rising  of  the  future  use.  But  they  doubted,  because  he  devised 
portions  out  of  the  land  only,  and  did  not  devise  the  land  itself. 

42.  Where  future   uses   are  limited,  and  the  freehold   is  not  Gilb. Uses,  126. 
conveyed  away  or  devested,  but  only  a  term  for  years  is  limited, 

or  a  rent  granted  out  of  the  lands,  the  future  uses  will  not  be 
totally  destroyed  ;  because  the  seisin  out  of  which  they  are  to 
arise  is  not  devested  ;  but  such  lease  or  rent  will  bind  the  future 
uses. 

43.  Sir  John  Russel  covenanted  by  indenture,  in  consideration   Wood  v.  Reig- 
of  a  marriage  to  be  had  between  him  and  Lady  Russell,  to  stand  7(54/ 
seised,  to  the   use   of  himself  and  his  heirs,  till  the  marriage  ; 

after  to  the  use  of  himself  and  Lady  Russell,  and  the  heirs  of  his 
body,  remainder  over. 

Subsequent  to  the  execution  of  this  deed,  but  before  the  mar- 
riage, Sir  John  Russell  made  a  lease  of  the  lands  for  thirty-one 
years,  to  commence  from  the  determination  of  a  former  term. 
The  marriage  took  effect ;  and  upon  the  death  of  Sir  John  Rus- 
sell his  widow  entered. 

The  question  was,  whether  her  entry  was  lawful  or  not. 

Tanfield. — "  The  point  is  double.  1.  Whether  the  lease  shall 
destroy  the  future  use.  2.  If  it  shall  not  destroy  it,  whether  it 
shall  not  bind  the  future  use.  For  it  ought  to  arise  out  of  the 
estate  which  the  covenantor  had  at  the  time  of  the  covenant ; 
which  estate  ought  to  continue  without  alteration  till  the  time 
that  the  use  shall  arise,  which  is  not  here,  for  this  is  a  term  in 
reversion.  To  the  second,  this  lease  made  upon  good  considera- 
tion before  the  use  did  arise  shall  bind  it ;  for  the  use  shall  not 
otherwise  be  executed,  than  if  it  had  been  at  the  common  law. 
And  a  lease  made  bona  fide  to  one  who  had  not  notice  thereof 
shall  bind  it. 

Popham. — "  The  statute  executes  only  uses  in  esse,  and  not 
any  contingent  uses,  until  they  happen  in  esse ;  then  this  use 
was  merely  void  until  marriage,  for  there  was  not  any  new  estate 
in  him  ;  and  if  he  after  that  covenant  had  made  a  feoffment,  or 
a  gift  in  tail,  to  one  who  had  not  any  notice  thereof,  it  would 
questionless  never  have  arisen.  And  as  at  the  common  law 
feoffees  might  destroy  uses  in  esse,  so  now  may  he  out  of  whose 
estate  a  future  use  is  to  be  raised,  for  the  freehold  is  destroyed 
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out  of  which  it  should  arise  ;  and  whether  the  lease  for  years 
should  altogether  destroy  the  arising  thereof  is  not  in  this  case 
material  ;  but  clearly  it  shall  bind  the  contingent  use  ;  and  so 
resolved  in  Strangeway's  case.  And  at  the  common  law  it  is 
clear  that  the  cestui  que  use  shall  not  avoid  such  a  lease  made 
by  the  feoffees  upon  good  consideration,  no  more  than  a  contin- 
tingent  use  at  this  day." 

Fenner  agreed — "  That  if  a  freehold  be  conveyed  to  one  upon 
consideration,  the  future  use  shall  not  arise;  for  there  is  not 
any  person  seised  to  that  use  when  it  should  arise.  But  this 
lease  will  not  destroy  or  hinder  it;  for  the  same  freehold  re- 
mains, and  the  use  is  annexed  to  the  lease,  and  therefore  the  lease 
shall  not  disturb  nor  bind  it." 

Clench — "  Agreed  with  him  fur  this  last  reason  :  but  it  was 
adjourned." 

This  case  appears  to  have  been  again  argued  in  43  and  44 
Eliz.,  when  Gawdy,  Popham,  and  Clench  held — "  That  the  lease 
made  (whereout  the  use  did  arise)  was  good,  and  should  bind 
the  future  use,  as  a  lease  by  feoffees,  made  upon  a  good  consi- 
deration, shall  bind  cestui  que  use  at  common  law.  But  it  shall 
not  destroy  the  whole  future  use,  but  shall  stand  for  the  free- 
hold, because  the  seisin  is  not  changed."  And  Popham  said — 
"  That  he  had  conferred  with  divers  of  the  other  Justices  at 
Serjeants'  Inn,  who  agreed  with  this  opinion."  But  Fenner, 
t  contra — "  Because  the  lease  did  not  disturb  the  freehold  when 
the  use  is  executed,  this  shall  relate  to  the  limitation,  and  shall 
bind  all  mesne  acts ;  and  therefore  shall  not  bind  the  feme  as  to 
her  jointure :  wherefore  it  was  adjourned. 

44.  In  another  case,  which  was  argued  about  the  same  period, 
Popham  and  Anderson  appear  to  have  been  clearly  of  opinion 
that  a  lease  for  years  would  prevent  the  arising  of  a  future  use. 
But  in  the  following  case  the  contrary  doctrine  seems  to  have 
prevailed. 

45.  Sir  H.  Winston  covenanted  by  indenture,  in  considera- 
tion of  natural  love  and  affection  to  William  Winston  his  eldest 
son,  to  stand  seised  to  the  use  of  his  said  son  for  life,  remainder 
to  such  wife  as  he  should  many  for  life,  remainder  over.  After- 
wards the  said  W.  Winston  being  unthrifty,  and  in  Gloucester 
gaol,  Sir  II.  Winston,  to  disturb   the  rising  of  the  use  to  the 
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Woman  whom  his  son  should  marry,  made  a  lease  of  the  land 
for  a  thousand  years  to  his  younger  son.  \V.  Winston  married 
the  gaoler's  daughter,  and  died  without  issue.  The  question 
was,  whether  this  lease  was  good  against  his  widow. 

Croke  reports  the  Court  to  have  been  of  opinion  that  the  lease 
should  not  bind  the  estate  of  the  wife,  because  there  was  a  good 
estate  by  the  first  limitation  ;  which,  if  not  destroyed,  could  not 
be  charged  or  encumbered,  after  it  was  raised  ;  for  it  had  relation 
to  the  first  covenant,  and  none  had  interest  to  charge  it:  and 
that  the  lease  should  not  destroy  it,  but  must  be  construed  to 
arise  out  of  the  reversion  which  Sir  H.  Winston  had,  and  might 
lawfully  charge. 

Noy,  who  has  reported  this  case  by  another  name,  says,  the  Bollsu. Win- 
Court  thought  the  lease  for  years  did  not  hinder  the  rising  of  Gilb-Uses  138! 
the  contingent  use ;  but  that  the  lease  in  this  case  took  effect  as 
a  future  interest,  out  of  the  fee  that  was  in  the  covenantor,  after 
the  estate  determined  ;  and  at  the  worst  the  wife  should  have 
the  reversion  and  rent  during  her  life. 

46.  The  determinations  in  the  preceding  cases  are  very  unsa- 
tisfactory, and  are  contradicted  by  others  of  equal  authority. 

Thus,  where  a  tenant  for  life  levied  a  fine  to  the  reversioner  in  Smith  ». 
fee,  and  the  uses  of  it  were  declared,  to  the  cognizee  and  his  Cro.  Eliz.  688. 
heirs,  upon  condition  that  he  would  pay  an  annuity  to  the  cog- 
nizor,  the  tenant  for  life,  and  in  default  of  payment  that  the  use 
should  be  to  the  cognizor  for  life,  and  one  year  more :  The  cog- 
nizee made  a  feoffment  of  the  land  ;  and  it  was  determined  that 
this  feoffment  did  not  destroy  the  future  use,  which  was  to  arise 
upon  default  of  payment  of  the  annuity. 

47.  In  the  case  of  Lloyd  v.  Carew,  the  last  in  which  this  Ante.c.5. 
point  arose,  Richard  Carew  and  Penelope  his  wife  levied  a  fine 

for  the  express  purpose  of  destroying  the  contingent  use ;  and 
yet  the  House  of  Lords  determined  that  the  contingent  use 
arose,  and  that  the  fine  could  not  bar  the  benefit  of  the  proviso; 
for  that  the  same  never  was,  nor  ever  could  be,  in  Penelope  who 
levied  the  fine. 

48.  In  a  note  to  a  passage  in  Viner's  Abridgment,  by  the  late  Gilb.  Uses, 
Mr.  Serjeant  Hill,  which  has  been  published  by  Mr.  Sugden,  he  3dedit*m 
states  his  opinion,  that  where  a  future  contingent  use  was  not 

limited  in  remainder  after  a  particular  estate,  but  as  a  springing 
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use  after  a  fee,  there  no  act  clone  by  him,  who  had  the  base  or 
qualified  fee,  would  destroy  it,  except  in  the  case  of  a  covenant 
to  stand  seised  to  future  uses. 
Observations  on       4(J>  The  doctrine  that  contingent  uses  are  supported  by   a 

tlic  doctrine  ot  o  I  1  J 

the  scintilla  scintilla  juris,  or  possibility  of  entry  in  the  original  feoffees,  re- 
leasees, &.c,  stands  only  upon  the  authority  of  an  extrajudicial 
opinion  of  a  majority  of  the  judges  in  Chudleigh's  case.     It  is 

Ante,  c.  5.  very  strongly  combated  by  Lord  Chief  Justice  Pollexfen,  who 
makes  the  following  observations  on  the  great  inconveniences 
that  would  follow  from  its  admission  : 

Hales  v.  Risley,  50.  "  If  it  should  now  remain  in  the  power  of  these  conusees, 
feoffees,  or  covenantors,  and  their  heirs,  by  their  fine,  feoffment, 
or  any  other  act,  to  destroy  all  those  contingent  remainders, 
what  room  and  place  will  there  then  be  for  confederacies  and 
contrivances ;  and  the  estates  of  most  of  the  families  in 
England,  in  respect  to  their  issues  and  posterity,  be  put  into 
danger,  and  into  the  will  and  power  of  strangers  and  mean 
persons  ;  such  as  feoffees  and  conusees,  and  their  heirs,  com- 
monly are. 

"  How  unsafe  will  it  be  for  any  man  to  meddle  with  these 
estates  ;  for  it  must  not  only  be  inquired,  what  acts  have  been 
done  by  those  that  had  the  particular  estates,  and  were  esteemed 
as  the  owners  of  the  land,  and  whether  these  particular  estates 
continued  in  being  till  the  contingent  estates  came  in  esse;  but  it 
must  also  be  known  whether  the  conusees  or  feoffees,  or  their 
heirs,  have  done  no  act  before  those  remainders  came  in  esse, 
whereby  these  remainders  should  be  destroyed. 

"  How  dangerous  will  this  be  to  all  farmers  and  tenants  that 
take  leases  under  provisoes  and  powers  of  making  leases,  which 
are  common  in  all  settlements ;  for  if  the  conusees  or  feoffees,  or 
their  heirs,  have  done  any  such  act,  all  their  leases  and  estates 
will  be  void  :  for  if  there  remains  any  estate  or  interest  in  the 
conusees  or  feoffees,  which  must  continue  in  them  to  supply  the 
uses  appointed  and  declared  by  these  leases,  then  that  estate  or 
interest  being  defeated,  those  leases  must  all  be  naught." 

B.2.c.  6.  s.  1.  51.  In  the  Treatise  of  Equity  is  the  following  passage  ;  which 
is  taken  from  the  subsequent  part  of  Lord  Chief  Justice  Pollex- 
fen's  argument,  in  the  case  above  cited. 

"  It  was  formerly  held  that  the  feoffees,  after  the  statute,  had 
a  possibility  to  serve  a  future  use,  when  it  came  in  esse ;  and  that 
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they  should  be  reputed  the  donors  of  all  the  contingent  estates, 
when  they  vested  :  and  if  the  possession  was  disturbed,  the 
feoffees  should  have  power  to  re-enter,  to  revive  the  future  uses, 
according  to  their  trust;  but  if  they  bar  themselves  of  their  en- 
try, then  this  case,  not  being  remedied  by  the  statute,  remains 
at  common  law.  But  this  opinion  has  been  since  contradicted  ; 
and  it  is  now  held  that,  to  the  raising  of  the  future  uses  after  the 
statute,  the  regress  of  the  feoffees  is  not  requisite,  and  that  they 
have  no  power  to  bar  these  future  uses;  for  the  statute  has  taken 
and  transferred  all  the  estate  out  of  them,  and  they  are  as  mere 
instruments;  so  that  contingent  uses  do  now,  like  other  con- 
tingent remainders,  depend  upon  the  particular  estate.  For  to 
reduce  the  estates,  conveyed  by  way  of  use,  to  the  common  law, 
which  all  sides  agree  was  the  chief  end  of  the  statute  of  Uses, 
nothing  ought  to  be  left  in  the  feoffees,  no  need  of  any  scintilla 
juris,  or  power  of  re-entry,  for  the  benefit  of  the  contingent  uses, 
nor  power  in  the  feoffees  to  destroy  them ;  but  they  are  mere 
conduit  pipes.  And  the  other  conceit  was  grounded,  as  it  seems, 
upon  a  zeal  against  perpetuities  and  contingent  remainders,  there 
being  at  that  time  no  received  opinion  that  the  destruction  of  a 
particular  estate  would  destroy  a  contingent  remainder,  till  after- 
wards in  Archer's  case  it  was  so  adjudged."  Ante,  s.  4. 
52.  To  these  authorities  maybe  added  that  of  the  late  Mr.  Com.  Rem. 
Fearne,  who  appears  to  have  fully  concurred  in  opinion  with 
Lord  Chief  Justice  Pollexfen  as  to  the  dangerous  consequences 
that  would  follow  from  the  fiction  of  a  scintilla  juris  in  the 
feoffees  or  releases  ;  and  who  therefore  contends  that,  as  the 
statute  of  uses  expressly  enacts,  that  where  any  person,  &c.  is 
seised  to  the  use  of  others,  such  other  persons  shall  be  deemed 
and  adjudged  in  lawful  seisin,  estate,  and  possession,  &c.  to  all 
intents,  constructions,  and  purposes  in  the  law,  of  and  in  such 
like  estates  as  they  had  in  the  use,  &c.  And  must  not  these 
words,  to  all  intents,  constructions,  and  purposes  in  the  law,  be 
referred  to  the  legal  properties,  qualities,  and  capacities  of  estates 
of  the  like  degree  or  measure  at  common  law  ?  If  so,  the  cestuis 
que  use  become  entitled  to,  and  take,  by  virtue  of  this  statute, 
estates  possessing  and  bearing  in  themselves  all  the  qualities, 
properties,  and  capacities  of  estates  at  common  law,  of  the  like 
degree  or  measure.  Now,  one  of  the  legal  qualities  or  capa- 
cities, of  an  estate  at  common  law  of  the  degree  or  measure  of 
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freehold  is,  that  after  it  is  devested  and  turned  to  a   right  of 
entry,  such  right  of  entry  will  support  a  contingent  remainder ; 

and  one  of  the  qualities  or  capacities  of  a  contingent  remainder 

at  common  law,  is,  a  capacity  of  being  supported  by  such  right 

of  entry.     Why  then   do  not   a  preceding  vested   use,   of  the 

degree  or  measure  of  freehold,  and  a  subsequent  contingent  use, 

respectively,  acquire  these  legal  qualities,  properties, or  capacities, 

amongst  other  qualities  or   properties  of  estates  of  like  nature 

and  degree  at  common  law.     If  they  do,  it  is  obvious   there  can 

be  no  necessity   for  any  actual   entry  by  any  body  to  restore 

a  contingent  use,  where  there  subsists  a  right  of  entry   in  a 

cestui  que  use  of  a  preceding   vested  freehold  to  support  it;  but 

such  right  of  entry  alone  will  preserve  its  capacity  of  vesting 

and  taking  effect.     If  we  deny  this,  we  at  the  same  time  deny 

See  also  Sugd.     ^ia^.  ^]ie  ces(uis  c,ae  use  have  lawful   seisin,  estate,  and  posses- 
1'ow.  ch.  l.s.o.  /  m  ' 

sion,  &c.  to  all  intents,  constructions,  and  purposes   in  the  law, 

of  such  estate,  as  they  have  in  the  use. 
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CHAP.  VII. 
Trustees  to  Preserve  Contingent  Remainders. 
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6.  A  Conveyance  by   them  is  a 

Breach  of  Trust. 
8.  Sometimes  not   Punished  for 
Destroying       Contingent 
Remainders. 


Sect.  11.  Sometimes  directed  to  join  in 
</.  stroying  them. 
16.  In  other  cases  such  direction 
refused. 

25.  Hound  to  preserve  the  Tim- 
ber, Sfc. 


Section  I. 

Contingent  remainders  being  liable  to  be  defeated  by  the  Invention  of. 
alienation  or  forfeiture  of  the  tenant  for  life,  and  also  by  the 
various  acts  before  mentioned  ;  a  mode  of  preventing  this  incon- 
venience was  invented,  by  limiting  an  estate  to  trustees  and 
their  heirs,  to  commence  from  the  determination  of  the  parti- 
cular estate,  by  forfeiture  or  otherwise,  in  the  lifetime  of  the 
tenant  for  life,  and  to  continue  during  the  life  of  the  tenant  for 
life,  upon  trust  to  support  the  contingent  remainders  after 
limited  from  being  defeated  or  destroyed  ;  by  which  means,  if 
the  tenant  for  life  should  alien  or  forfeit  his  estate,  or  if  it  should 
be  merged  or  destroyed  by  any  other  means,  the  trustees,  havinc 
a  vested  remainder,  immediately  acquire  a  right  of  entry,  which, 
as  has  been  shewn,  is  sufficient  to  support  the  contingent  Ch.  1. 
remainders. 

2.  This  improvement   is   generally  attributed  to  Sir  Orlando   2  Coram.  172. 
Bridgeman  and  Sir  Geoffrey  Palmer,  who  retired   from  the  bar 

during  the  civil  wars,  and  confined  themselves  to  conveyancing. 
When,  after  the  restoration,  these  persons  came  to  fill  the  first 
offices  in  the  law,  they  supported  this  invention  within  reason- 
able and  proper  bounds;  and  thus  it  was  introduced  into  general 
use. 

3.  A  limitation  of  this  kind  is  as  necessary  where  contingent 
remainders  are  created  by  way  of  use,  as  where  they  are  limited 
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by  a  common  law  conveyance:  for    if  the  uses  are  devested,  we 

have  seen  that  an  actual  entry  by  the  feoffees  or  releasees  to  uses, 

or  by  some  person  having  a  preceding  vested  estate,  is  deemed 

Vide  Doe  v.       necessary  to  revest  the  contingent  uses.     And  though  that  doc- 

l  l<-ticntre,  a nte 

trine  appears  very  doubtful,  yet  it  is  quite  clear   that  a  right  of 
entry  is  necessary  in  those  cases. 

4.  Jt  should,  however,  be  observed,  that   where  an  estate  is 
limited  in  a  bargain  and  sale,  or  covenant  to  stand  seised,  to  a 
stranger,  upon  trust  to  preserve  contingent  remainders,  that  limi- 
i  it.  32.  c.9.       tation  will  be  void  ;  because  no  use  will  arise  under  these  convey- 
ances without  a  consideration. 
Ante,  c.  6.  s.  9.       5.  Where   the   legal    estate   is   vested    in    trustees,    and    the 
contingent    limitations   are  only    trusts,    there  is    no    necessity 
to  limit  an  estate  to  trustees  to  preserve  the  contingent  estates. 
2  Ves.jun.209.  It  is  the  same  in  the  case  of  copyholds,  for  the  estate  of  the 

lord  will  preserve  contingent  remainders  against  forfeiture. 
A  conveyance  6.  It  was  declared  by  Lord  Keeper  llarcourt,  that  where  there 

by  them  is  a  .  . 

breach  of  trust,  were  trustees  appointed  by  will  to  preserve  contingent  remainders 
i  i'  Wms/m.  *°  unuorn  sons,  and  they  before  the  birth  of  a  son  joined  in  a 
conveyance  to  destroy  the  remainders,  this  was  a  plain  breach  of 
trust;  that  any  person  taking  under  such  conveyance,  if  volun- 
tarily or  with  notice,  should  be  liable  to  the  same  trusts.  It  was 
objected  that  this  had  been  only  obiter  said  in  equity,  and  that 
there  never  was  any  precedent  of  a  decree  in  such  a  case : 
but  Lord  Harcourt  said  it  was  very  plain  and  reasonable ; 
and  that  if  there  was  no  precedent  in  this  case,  he  would 
make  one. 
Mansell  v.  7.  A  person  devised  lands  to  trustees  and  their  heirs,  to  the 

Mansell,  2  P.  ....  „      ....  .      .  .  .  . 

Wms.  678.  use  ot  his  sister  tor  lite,  remainder  to  the  same  trustees  and  their 
Forrest  It.  252.  nejrSj  during  the  life  of  his  sister,  to  preserve  contingent  remain- 
ders, remainder  to  the  use  of  the  first  and  other  sons  of  his  sister 
in  tail  male,  remainder  over  in  fee.  Upon  the  death  of  the 
testator  his  sister  entered  and  married  ;  she  and  her  husband  then 
joined  with  the  remainder-man  in  fee  in  a  feoffment  and  fine  to 
trustees,  to  the  use  of  the  husband  and  his  heirs.  Some  time 
after  the  trustees  conveyed  the  estate  by  lease  and  release  to 
the  husband  of  the  devisee  for  life  in  fee,  his  wife  being  at 
that  time  ensient  with  a  son.  A  bill  was  filed  by  that  son, 
after  the  death  of  his  mother,  to  have  the  benefit  of  the  will 
of  his  uncle. 
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It  was  resolved  by  Lord  King,  assisted  by  Lord  Chief  Justice 
Raymond  and  Chief  Baron  Reynolds  — 

First,  That  the  feoffment  and  fine  by  the  devisee  for  life  and 
her  husband  did  not  destroy  the  contingent  remainders  to  the 
first  and  other  sons  :  but  that  the  right  to  the  freehold  in  the 
trustees  supported  them. 

Secondly,  That  when  the  trustees  joined  in  the  lease  and  re- 
lease to  the  husband  of  the  devisee,  for  life  and  his  heirs,  this 
destroyed  the  contingent  remainders. 

Thirdly,  That  the  joining-  of  the  trustees  to  destroy  such  re- 
mainders was  a  plain  breach  of  trust ;  and  though  this  had  not 
been  before  judicially  determined,  yet  it  seemed  to  the  Court,  in 
common  sense,  reason,  and  justice,  to  be  capable  of  no  other 
construction.  For  when  trustees  are  appointed  to  preserve  an 
estate  in  a  family,  and  for  no  other  purpose,  and  they,  instead  of 
preserving  it,  do  a  wilful  act  with  an  intent  and  in  order  to  de- 
stroy it ; — how  can  this  be  otherwise  than  a  plain  breach  of 
trust,  or  how  can  it  be  rendered  clearer  than  by  barely  putting 
the  case  ? 

Should  the  Court  hold  it  to  be  no  breach  of  trust,  or  pass  it  by 
with  impunity,  it  would  be  making  proclamation  that  the  trustees 
in  all  the  great  settlements  in  England  were  at  liberty  to  destroy 
what  they  had  been  entrusted  only  to  preserve. 

As  to  the  remedy, — had  the  premises  been  conveyed  to  one 
without  notice,  and  for  a  valuable  consideration,  such  purchaser 
must  have  held  the  lands  discharged  of  the  trust ;  and  the  son  of 
the  marriage,  who  was  injured  by  the  breach  of  trust,  have  taken 
his  remedy  against  the  trustees  only;  who  would  have  been  de- 
creed to  purchase  lands,  with  their  own  money,  equal  in  value 
to  the  lands  sold,  and  to  hold  them  upon  the  same  trusts  and 
limitations  as  they  held  those  sold  by  them.  But  even  in  case  Pearce  v.  New- 
of  a  purchase,  if  the  purchaser  had  notice  of  the  trust  which  the  ftg, 
trustees  were  subject  to,  as  annexed  to  their  estate,  such  notice 
would  have  made  him  liable  to  the  same  trust.  So,  if  there  had 
been  a  voluntary  conveyance  made  of  this  estate,  though  with- 
out notice,  the  voluntary  grantee  woidd  have  stood  in  the  place 
of  the  grantors,  and  have  been  liable  to  the  trust  in  the  same 
manner  as  the  trustees  themselves  were.  But  in  the  present 
case  it  was  much  stronger,  for  here  was  not  onlv  notice  of  the 
trust,  but  the  conveyance  itself  voluntary,  and  made  to  the  hus- 


288  Title  XVI.  Remainder.  Ch.  VI.  s.  7—9. 

band  of  the  tenant  for  life;  so  that  the  lands  conveyed  by  these 
trustees  must  remain  liable  to  the  same  trusts  as  they  were  when 
the  trustees  joined  in  the  conveyance. 
Sometimes  not         g<  There  have  been   some  cases  where  a  court  of  equity  has 

punished  tor  de-  A       J 

stroying  contin-   refused  to  punish  trustees  for  joining  in  a  conveyance  to  destroy 

trent  remainders.  .  .     ,  ,  .  , 

Fearne,  328.  contingent  remainders  ;  as  where,  upon  a  subsequent  remainder 
to  the  right  heirs,  a  collateral  relation  only  has  been  affected  by 
it,  there  having  been  no  issue  of  the  marriage.  For,  next  after 
the  parties  to  the  marriage,  the  Court  considers  the  issue  to  be 
the  only  objects  of  the  settlement  and  trusts,  and  pays  less  re- 
gard to  the  remainder  over  to  the  right  heirs,  as  no  immediate 
objects  of  the  consideration  in  the  settlement;  as  also  where  the 
application  to  the  Court  for  relief  has  been  made  by  one  who 
was  not  at  the  time,  nor  possibly  ever  might  be,  entitled  to  the 
remainder  under  the  words  of  the  limitation. 
Tipping  v.  9.  Thus,  where  a  settlement  was  made  in  consideration  of  a 

Eq°.  385.  marriage   and    3000/.    fortune,   and   for   settling   the   lands   in 

question  in  the  name  and  blood  of  the  husband  ;  and  the  lands 
were  limited  to  trustees  in  trust  for  the  intended  husband  for 
ninety-nine  years  if  he  should  so  long  live,  remainder  to  trustees 
during  his  life  to  support  contingent  remainders,  remainder  to 
the  first  and  other  sons  of  that  marriage,  remainder  to  the  heirs 
of  the  body  of  the  husband,  remainder  to  the  right  heirs  of  the 
husband. 

The  marriage  took  effect;  the  husband  and  wife,  and  trustees 
to  support,  &c.  by  fine  and  conveyance,  settled  the  lands  on  the 
husband  for  ninety-nine  years  if  he  should  so  long  live,  re- 
mainder to  trustees  during  his  life  to  support  contingent  re- 
mainders, remainder  to  the  wife  for  her  jointure,  remainder  to 
the  first  and  other  sons  of  the  marriage,  remainder  over  to  several 
other  persons.  The  husband  and  wife  died  without  leaving  any 
issue. 

The  plaintiff  being  heir  at  law  to  the  husband,  brought  his 
bill  to  set  aside  the  second  conveyance  by  the  trustees,  as  being 
made  in  breach  of  their  trust;  and  insisted  that  they  were  trus- 
tees, as  well  for  the  support  of  this  remainder,  as  of  the  remainder 
to  the  first  and  other  sons ;  all  being  contingent  remainders  :  that 
such  conveyances  ought  to  be  set  aside,  as  had  been  the  practice 
of  the  Court. 

Lord  Harcourt  held  it  to  be  so,  as  to  the  first  and  other  sons, 
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who  came  in  and  were  to  be  considered  as  purchasers  under  the 
marriage  settlement  and  portion;  and  said  it  would  be  dangerous 
for  any  trustees  to  make  the  experiment,  for  that  it  was  most 
certainly  a  breach  of  trust;  and  if  it  should  ever  come  in  ques- 
tion, lie  thought  the  Court  would  set  aside  such  a  conveyance: 
not  but  that  he  said  the  case  might  possibly  be  so  circum- 
stanced, as  that  the  Court  could  not  relieve  against  it.  But 
where  relief  was  to  be  oiven  in  such  case,  it  was  only  to  those 
who  came  in  and  claimed  as  purchasers,  as  the  first  and  other 
sons:  but  all  the  remainders  after  to  the  heirs  of  the  body  of  the 
husband,  and  to  his  right  heirs,  were  merely  voluntary,  and  not 
to  be  aided  in  equity.     The  bill  was  dismissed. 

10.  A.  made  a  feoffment  to  the  use  of  himself  for  ninety-nine  Klse?.  Osbom. 
■c  i  iii  i  ,,•!_•        lP.Wms.387. 

years,  it  he  so  long  lived,  remainder  to  trustees  and  their  heirs 

during  his  life  to  preserve  contingent  remainders,  remainder  to 
the  use  of  the  heirs  of  his  body,  remainder  to  himself  in  fee. 
A.  having  two  sons,  he  and  the  trustees,  together  with  the  eldest 
son,  joined  in  a  feoffment  and  fine  to  B.  in  fee,  as  a  security  for 
a  sum  of  money.  The  eldest  son  died  without  issue  ;  the  second 
brought  a  bill  to  set  aside  the  feoffment  and  fine. 

Lord  Cowper  said,  this  was  plainly  a  contingent  remainder, 
being  limited  to  the  heirs  of  the  body  of  A.,  who  could  have  no 
heir  during  his  life;  and  it  was  plain  that  the  feoffment  did,  at 
law,  destroy  the  contingent  remainder,  in  regard  the  trustees, 
who  had  the  freehold,  joined.  But  it  might  be  a  question  whe- 
ther this  was  a  breach  of  trust  in  the  trustees.  It  was  true,  if 
the  eldest  son  joined  in  a  feoffment,  where  the  remainder  in  tail 
was  limited  to  him,  it  prevented  any  breach  of  trust  in  the 
trustees.  But  here  the  limitation  being  to  the  heirs  of  the  body 
of  A.,  who  could  not  have  an  heir  of  his  body  during  his  own 
life ;  the  joining  of  the  eldest  son  was  not  in  this  case  so  material ;  2  P.  Wms.683. 
yet  it  seemed  hard  when  the  heir  apparent  joined,  in  a  case 
where  it  would  be  no  breach  of  trust,  if  the  limitation  were  to 
the  eldest  son,  that  it  should  be  a  breach  of  trust  in  respect  to 
the  limitation  to  the  heir.  But  the  trustees  appointed  to  pre- 
serve the  contingent  remainders  ought  not  to  join  in  destroying 
those  remainders,  which  would  be  acting  the  reverse  of  their 
trust.  He  was  however  of  opinion  that  the  second  son,  though 
he  had  survived  the  eldest,  had  no  right  to  a  bill  in  his  father's 
lifetime  ;  for  he  neither  was,  nor  possibly  ever  would  be,  the 

VOL.  II.  u 
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heir  of  his  lather,   unless  he  survived  his  father,  which  was  un- 
certain. 
Sometimes  di-  11.  There  arc  also  some  instances  of  a  court  of  equity  exer- 

rected  to  join  in       .    .  .  . 

destroying  them,  cising  a  discretionary  power  or  directing  trustees  for  preserving- 
contingent  remainders  to  join  with  the  tenant  for  life,  or  his  first 
son,  in  barring  the  subsequent  contingent  limitations.  This, 
however,  has  only  happened  under  peculiar  circumstances,  either 
of  pressure  to  discharge  incumbrances  prior  to  the  settlement,  or 
in  favour  of  creditors,  where  the  settlement  was  voluntary;  or  for 
the  advantage  of  the  persons  who  were  the  first  objects  of  the 
settlement,  as  to  enable  the  eldest  son  to  make  a  settlement  upon 
an  advantageous  marriage. 

Plattr.  Sprigg,        j2#  The  defendant,  Richard  Spring,  made  a  mortgage  of  the 

2  Vein.  303.  '  »      =^'  °   ° 

lands  in  question  for  the  term  of  1000  years,  to  secure  1000/., 

and  also  confessed  a  judgment  for  150/.  Afterwards,  upon  his 
marriage,  he  settled  the  same  lands  to  the  use  of  himself  for  life, 
remainder  to  trustees  to  preserve  contingent  remainders,  remain- 
der to  his  wife  for  life,  remainder  to  his  first  and  other  sons  in 
tail,  remainder  to  his  own  right  heirs.  There  being  no  issue  of 
the  marriage,  Sprigg  articled  to  sell  the  lands  to  the  plaintiff, 
who  brought  his  bill  setting  out  these  facts  ;  and  that  the  trustees 
refused  to  join,  and  the  mortgagee  threatened  to  enter;  praying 
a  specific  execution  of  the  agreement,  and  that  the  trustees  might 
join  in  conveyances. 

Sprigg  and  his  wife,  by  their  answer,  set  out  the  settlement, 
that  they  had  been  married  six  years,  and  had  no  issue ;  con- 
fessed the  contract  with  the  plaintiff,  and  that  they  were  willing 
to  perform  it.  The  trustees  set  out  the  marriage  settlement,  and 
that  they  were  willing  to  do  what  the  Court  should  direct,  being 
indemnified. 

For  the  plaintiff  it  was  insisted  that  the  settlement  being  only 
of  an  equity  of  redemption,  the  mortgagee  was  not  bound  there- 
by, but  might  enter  and  foreclose ;  which  would  bind,  though 
there  should  be  issue  afterwards  born ;  and  the  husband  not 
being  able  to  redeem,  a  sale  was  absolutely  necessary,  otherwise 
the  benefit  of  redemption  would  be  lost,  as  well  to  the  husband 
and  wife,  as  to  the  issue,  in  case  there  should  be  any. 

The  Master  of  the  Rolls  (Sir  J.  Trevor)  decreed  the  trustees  to 
join,  and  to  be  indemnified,  the  settlement  being  only  of  an  equity 
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of  redemption  ;  the  wife  being  in  Court,  and  examined  whether 

she  freely  consented  thereto  or  not. 

13.  J.  S.,  by  marriage  settlement,  was  tenant  for  ninety-nine  Frewinv. 
years,  if  he  should  so  long  live,  remainder  to  trustees  and  their  \  JjJjJ' 
heirs  during  his  life,  to  support  contingent  remainders  ;  remainder 

to  his  first  and  other  sons  in  tail  male  ;  remainder  to  trustees  for 
five  hundred  years,  in  trust  to  raise  portions  for  daughters,  if 
there  were  no  issue  male.  J.  S.  had  issue  a  son,  who  being  of 
age,  and  about  to  marry,  he  and  his  father  brought  a  bill  to  have 
the  trustees  to  join  in  making  an  estate,  in  order  to  suffer  a 
common  recovery,  that  he  might  be  enabled  to  make  a  settlement 
on  his  marriage. 

It  was  urged,  that  the  trustees  were  only  trustees  for  the  son, 
and  ought  to  execute  estates  as  he  should  direct,  he  having  the 
inheritance  in  him;  and  that  the  end  of  the  trust  was  to  hinder 
the  father  from  defeating  the  son  of  the  estate. 

On  the  other  side  it  was  said  that  these  trustees  were  not  only 
trustees  for  the  eldest  son,  but  were  designed  as  a  guard  for 
the  whole  settlement ;  that  the  mother  being  living:,  there  might 
be  other  children ;  and  for  the  trustees  to  join  would  be  a 
breach  of  trust. 

There  being  a  daughter  in  this  case,  Lord  Harcourt  directed 
that,  upon  giving  security  for  the  daughter's  portion,  the  trus- 
tees should  join  in  the  recovery. 

14.  A  person,  after  marriage,  made  a  voluntary  settlement  to  Bassett  t. 
himself  for  life;  remainder  to   trustees,   to  support  contingent  Vvms^ass1  P" 
remainders;  remainder  to  his   first  and   other  sons  in  tail;  re- 
mainder to  himself  in  fee.     He  afterwards  made  a  conveyance 

of  his  estate  to  other  trustees,  for  payment  of  his  debts. 

The  creditors  brought  their  bill  ;  and  inter  alia  insisted  that 
the  trustees  for  preserving  contingent  remainders  should  join  in 
a  sale,  to  destroy  the  contingent  remainders. 

The  cause  came  on  by  consent,  before  Sir  Joseph  Jekyll,  who 
took  time  to  consider  of  it ;  alledging,  that  though  in  the  case 
of  Sir  Thomas  Tipping,  where  trustees  had  joined  in  cutting  off  Ante,  ss.  9. 
remainders,  created  by  a  voluntary  settlement,  the  Court,  on  a 
bill  brought  by  a  remote  relation,  had  refused  to  punish  them, 
as  distinguishing  between  a  voluntary  settlement  and  one  made 
on  a  valuable  consideration  ;  yet  he  had  not  known  a  precedent 

u  2 
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where  the  Court  ever  decreed  the  trustees  to  join  in  destroying 
the  contingent  remainders,  this  being  the  reverse  of  the  purpose 
for  which  they  were  at  first  instituted. 

15.  Upon  the  marriage  of  the  plaintiff,  Mr.  Wilmington,  who 
Wms.  536.  was  the  eldest  son  of  Sir  Francis  Wilmington,  the  family  estate 
was  settled  upon  the  plaintiff  for  ninety-nine  years,  if  he  should 
so  long  live,  remainder  to  trustees  during  his  life,  remainder  to 
the  first  and  other  sons  of  that  marriage  in  tail  male,  remainder 
to  the  first  and  other  sons  of  any  other  marriage,  remainder 
over. 

Mr.  Winnington  had,  by  his  lady,  who  was  then  dead,  one 
son  of  age,  and  for  whose  marriage  he  was  in  treaty.  The  sur- 
viving trustee  for  preserving  contingent  remainders  being  dead, 
leaving  an  infant  heir,  Mr.  W.  and  his  son  brought  a  bill  against 
him,  praying  that  lie  might  be  directed  to  join  in  making  a  tenant 
to  the  precipe,  in  order  to  a  common  recovery  for  making  a  set- 
tlement on  the  son's  marriage. 

On  the  hearing  Lord  Parker  declared  that  the  trustee  being 
appointed  to  preserve  contingent  remainders,  and  here  being 
a  vested  remainder  in  tail,  if  this  were  for  the  good  of  the  family, 
he  did  not  see  but  such  trustee  might  lawfully  join  ;  and  re- 
ferred it  to  the  Master  to  state  whether  this  was  for  the  good  of 
the  family. 

The  Master  reported  that  the  son  was  in  treaty  for  the  mar- 
riage above  mentioned  ;  that  it  was  a  beneficial  marriage  for 
the  family  ;  and  that  it  was  necessary  a  new  settlement  should 
be  made  of  the  estate,  which  could  not  be  done  without  a 
recovery. 

Lord  Parker  said,  it  might  be  greatly  mischievous  to  a  family 
if  such  a  trustee  should  stand  out,  and  not  join  with  the  father 
and  son  in  cutting  off  the  old  settlement,  and  making  a  new 
one.  This  was  plainly  for  the  benefit  of  the  family  ;  for  by  the 
intended  settlement  the  son  was  to  be  but  tenant  for  life  instead 
of  tenant  in  tail,  so  that  it  was  a  means  of  preserving  the  estate 
longer  in  the  family.  Also  the  wife  of  Mr.  Winnington  the 
father  being  dead,  there  was  an  end  of  the  contingent  remainders 
by  that  marriage  ;  as  to  any  remainders  by  another  marriage,  no 
remainder  not  in  esse  ought  to  be  so  much  regarded  as  the  re- 
mainder in  tail,  which  was  actually  vested  in  Mr.  Winnington 
the  son.     He  therefore  directed  that  the  trustee  should  join  with 
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the  father  and  son,  in  order  to  make  a  new  settlement ;  and  that 
the  Master  should  direct  a  proper  conveyance,  in  which  the  trus- 
tee should  join. 

16.  But  however  the  Court  of  Chancery  may  judge  it  proper  in  other  cases 
to  direct  trustees  to  concur  in  destroying  contingent  remainders,  refused. 
under  circumstances  like  those   in  the  above  cases  ;  yet  it  has 
repeatedly  denied    the  same  interposition  in  cases  where  such 
ingredients  were  wanting. 

17.  By  a  marriage  settlement  lands  were  limited  to  the  hus-  Daviesv.Weld, 
band  and  wife  for  life,  remainder  to  trustees  to  preserve  contingent      l    '     ' 
remainders,   remainder  to  their  first  and  other  sons  in  tail  male. 

The  husband  and  wife  having  been  married  twelve  years,  and  no 
issue,  and  the  husband  being  in  debt,  they  brought  a  bill,  pray- 
ing that  they  might  be  enabled  to  sell  part  of  the  lands  for  the 
payment  of  them  ;  to  which  the  trustee  consented,  provided  he 
might  be  indemnified. 

Though  it  was  urged  that  there  were  precedents  of  like  cases, 
yet  Lord  Keeper  North  refused  to  make  any  such  decree ;  say- 
ing, he  had  known  people  married  near  twenty  years  without 
issue,  who  after  had  children. 

18.  By  a  settlement  on   the  marriage  of  the  defendant  John  Townsend  ». 
Lawton,  senior,  lands  were  limited   to   his   use   for  ninety-nine  j"^0"^ P" 
years,  if  he  should  so  long  live,  remainder  to  trustees,  of  which 

Mr.  Montague  was  the  survivor,  for  the  life  of  John  Lawton, 
senior,  to  preserve  contingent  remainders,  remainder  to  his  wife 
for  life,  remainder  to  the  first  and  other  sons  of  the  marriage  in 
tail  male,  remainder  over. 

The  wife  was  dead  ;  and  the  defendants  Edward  and  John 
Lawton,  were  the  only  issue  of  the  marriage.  John  Lawton  the 
father  having  mortgaged  the  premises  to  the  plaintiff,  and  Ed- 
ward Lawton  the  son  being  come  of  age,  the  father  and  son  en- 
tered into  articles  with  the  plaintiff,  and  thereby  covenanted 
that  they  would  suffer  a  recovery,  and  procure  Mr.  Montague 
the  surviving  trustee  to  join  therein.  But  Mr.  Montague  re- 
fusing, the  plaintiff  brought  his  bill  to  compel  a  specific  perform- 
ance of  the  covenant,  and  that  Mr.  Montague  might  join  in  suf- 
fering the  recovery. 

Lord  King  asked  if  the  younger  brother  would  consent  that 
the  trustees  should  join.  Being  told  that  he  refused,  he  said  he 
would  not  decree  the  trustee  to  join  :  for  that  he  would  not  take 
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away  any  man's  right.     It  was  insisted  that  the  same  was  done 

Ante,  s.  15.        in  the  case  of  Winnington  v.  Foley,  to  which  he  said  he  would 

also  do  so,  were  the  like  case  to  come  before  him  :  in  that  case 

the  trustee  was  decreed  to  join,  in  order  to  preserve  the  estate  in 

the  family  ;  but  in  the  principal  case  they  would  have  the  same 

done  with  a  view  only  to  alien.     The  bill  was  dismissed. 

Svmmauce  ]q    ^  bin  was  brought  to  compel  trustees  to  join  in  a  sale, 

i .  J  attam,  &  i  J  » 

l  Atk.  e>i3.  which  would  destroy  the  contingent  remainders  in  a  settlement, 
the  limitations  of  which  were  to  the  husband  for  ninety-nine 
years,  if  he  so  long  lived,  remainder  to  the  wife  for  her  life,  re- 
mainder to  trustees  to  preserve  contingent  remainders,  remainder 
to  the  heirs  begotten  on  the  body  of  the  wife,  remainder  to  the 
heirs  of  the  husband.  And  the  first  declaration  under  it  was, 
that  it  was  the  intention  of  the  settlement  to  make  a  provision 
for  the  children  of  the  marriage. 

Lord  Hardwicke  said,  there  were  many  cases  in  which  the 
Court  would  compel  trustees  to  join  in  such  a  conveyance  as 
would  destroy  contingent  remainders :  but  then  it  must  be  in 
some  measure  to  answer  the  uses  originally  intended  by  the  set- 
tlement ;  and  had  been  usually  done  in  the  case  of  old  settle- 
Ante,  s.  15.  ments  only,  as  in  Winnington  v.  Foley.  But  he  believed  there 
was  no  instance  where  they  had  compelled  such  trustees  to  join 
with  a  father,  termor  for  ninety-nine  years,  and  his  son,  to  sell 
the  estate. 

Woodhouse  v.         20.  Sir  John  Hoskins  devised  his  real  estate  to  his  eldest  son 

Hoskins,  MSS. 

Hep.  3  Atk. 22.  Bennett  Hoskins  for  ninety-nine  years,  if  he  should  so  long  live, 

remainder  to  trustees  during  the  life  of  Bennett,  to  preserve  con- 
tingent remainders,  remainder  to  the  first  and  other  sons  of  Ben- 
nett in  tail  male,  remainder  to  the  testator's  second  son  Hunger- 
ford  Hoskins  for  ninety-nine  years,  if  he  should  so  long  live,  re- 
mainder to  trustees  during  the  life  of  Hungerford,  to  preserve 
contingent  remainders,  remainder  to  his  first  and  other  sons  in 
tail  male,  with  like  remainders  to  his  younger  sons,  remainder  to 
his  own  right  heirs  ;  and  the  testator  empowered  his  sons  to  re- 
voke the  uses  limited  by  his  will,  and  to  appoint  new  uses, 
provided  they  limited  the  same  to  their  sons  for  ninety-nine 
years,  and  in  strict  settlement;  with  several  other  powers  and 
directions  for  the  effectuating  his  intention  of  preserving  the 
estate  in  his  family. 

Bennett  Hoskins  died  without  issue;  the  defendant  Sir  Hun- 
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gerford  Hoskins  coming  into  possession  of  the  estate,  had  issue 
an  only  son  Chandos  Hoskins,  who  had  attained  his  age  of  21  ; 
and  borrowed  several  sums  of  money  from  the  plaintiffs,  for 
which  he  and  his  sun  became  bound.  Soon  after  the  son's 
being  thus  bound  for  his  father,  articles  were  entered  into  be- 
tween Sir  Hungerford  and  Chandos  Hoskins  on  the  one  part, 
and  the  plaintiffs  on  the  other,  whereby,  after  reciting  the  debts, 
and  that  Chandos  was  bound  for  the  payment  of  them,  as  surety 
for  his  father,  Sir  Hungerford  and  Chandos  covenanted  with  the 
plaintiffs  to  convey  the  estate  in  question  to  them  and  their 
heirs,  upon  trust  to  sell  the  same,  and  apply  the  money  to  the 
payment  of  their  debts,  and  to  pay  the  surplus  thereof  to  Sir 
Hungerford. 

The  bill  was  brought  against  Sir  Hungerford  and  Chandos  for 
a  specific  performance  of  the  articles,  and  likewise  against  the 
heir  of  the  surviving  trustee  for  preserving  contingent  remain- 
ders ;  that  he  should  join  in  a  conveyance  for  making  a  tenant  to 
the  pnccipe,  in  order  to  the  suffering  a  recovery  ;  and  also  to  have 
the  power  of  revocation  declared  void  as  to  all  the  remainder-men 
under  the  will  of  Sir  John  Hoskins. 

Lord  Hardwicke. — "  Had  this  case  depended  upon  the  power 
of  revocation,  I  should  not  have  determined  it  without  the  as- 
sistance of  the  Judges ;  but  the  previous  point  is,  whether  the 
Court  will  compel  the  trustees  to  join  in  enabling  the  father  and 
son  to  suffer  a  recovery.  Indeed  thus  much  use  may  be  made  of 
the  power  of  revocation,  that  it  plainly  shews  Sir  John  Hoskins 
intended  to  make  as  strict  a  settlement  as  he  could,  and  to  pre- 
serve the  estate  in  his  name  and  blood  as  long  as  he  was  able  ; 
and  where  clauses  of  this  nature,  tending  to  perpetuities,  have 
been  inserted  in  deeds  or  wills,  it  has  been  a  prevailing  motive 
with  the  Court  to  supply  defects  in  other  parts  of  the  deeds  or 
wills ;  and  to  make  as  strict  a  settlement  as  possible  ;  as  was 
done  by  Lord  Cowper  in  Stamford  and  Sir  J.  Hobart's  case  upon  3Bro.Pari.Ca, 
Serjeant  Maynard's  will,  where  trustees  to  preserve  contingent 
remainders  were  inserted  by  the  Court. 

"  It  has  been  admitted  in  the  present  case,  that  there  is  no 
precedent  for  such  a  decree  as  is  prayed  by  the  bill ;  and  I  do  not 
think  the  present  case  such  as  will  warrant  me  in  making  one. 
Trustees  of  this  kind  have  often  been  called  honorary  trustees, 
i.  c.  that  such  a  trust  is  reposed  in  them  as  they  may  exercise 


J!)!,  TitleXVl.    Remainder.   C//.VII.   s.  20, 

at  discretion;  and  that,  therefore,  the  Court  ought  not  to  consider 
them  as  guilty  of  a  breach  of  trust  for  such  exercise  of  their  dis- 
Ante,  s.  7.  cretion.  But  since  the  case  of  Mansell  v.  Mansell,  where  it  was 
determined  to  be  a  breach  of  trust,  and  to  affect  a  purchaser  with 
notice,  that  notion  has  been  laid  aside.  I  will  not  say  that  the 
Court  would  decree  the  trustees  joining  in  such  a  case  as  the  pre- 
sent to  make  a  tenant  to  the  precipe,  a  breach  of  trust  in  them  ; 
that  being  a  quite  different  question. 

"  It  has  been  said  that  this  kind  of  settlement,  where  the 
father  is  made  but  tenant  for  years,  is  very  inconvenient,  and 
tends  to  perpetuities  :  but  I  do  not  know  that  this  doctrine  has 
been  ever  laid  down  by  the  Court.  To  some  public  purposes  these 
settlements  may  be  inconvenient ;  however,  they  were  formerly 
very  common,  and  no  objection  made  to  the  propriety  of  them. 
Now  what  was  the  reason  of  such  a  limitation  ?  Most  certainly 
to  preserve  the  estate  longer  from  alienation  than  if  the  father  was 
made  tenant  for  life ;  because  in  this  last  case  the  father  and 
son  might  pass  by  the  trustees,  and  suffer  a  recovery  without 
them  :  and  therefore  the  estate  was  limited  for  years,  to  prevent 
that  consequence  ;  and  also  for  that  the  son  being  greatly  under 
the  father's  power  for  his  maintenance,  the  father  might  distress 
and  force  him  to  join  in  selling  the  estate,  where  the  freehold  is 
in  the  father  ;  whereas  by  vesting  the  freehold  in  trustees,  that 
consequence  is  likewise  avoided.  Now  the  occasion  for  suffering 
a  recovery  in  the  present  case  is  considerable.  —  It  is  not  for 
the  making  any  marriage  settlement,  nor  upon  account  of  any 
particular  misfortune  in  the  family,  nor  for  payment  of  the  son's 
debts,  but  for  payment  of  the  father's  :  the  son  being  only  a 
surety  for  the  father,  and  entering  into  bond  but  just  before  the 
making  of  the  articles  ;  and  it  is  very  probable  the  estate  was 
settled  in  this  manner  by  Sir  John  Hoskins  to  guard  against 
the  very  event  of  the  son's  being  drawn  into  a  sale  of  the  estate 
for  payment,  of  the  father's  debts.  It  has  been  said  that  the 
son,  as  tenant  in  tail,  is  owner  of  the  estate,  and  that  it  is  not 
necessary  to  make  the  subsequent  remainder-man  party  to  bills 
relating  to  his  estate.  But  where  a  man  is  only  tenant  in  tail 
in  remainder,  and  has  not  the  freehold  in  him,  I  do  not  think 
he  is  to  be  considered  as  owner ;  and  in  all  cases  the  owner  of 
the  freehold  must  be  before  the  Court. 

"  The  precedents  of  decreeing  trustees  to  join   in  suffering 
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recoveries  are  not  many,  and  have  not  gone  so  far  as  the 
present  case.  In  that  of  Mr.  Winnington,  the  end  was  the  Antes.  15. 
making  a  marriage  settlement,  which  was  carrying  on  the 
donor's  intention,  and  not  to  put  the  estate  out  of  the  family. 
It  was  objected,  that  the  trustees  joining  with  the  father  would 
be  no  breach  of  trust  in  them,  and  that  the  Court  would  not 
decree  them  to  make  satisfaction,  nor  affect  a  purchaser  with 
the  trust;  and  that  therefore  what  is  prayed  by  the  plaintiffs 
bill  should  be  decreed  :  but  there  is  a  medium  between  the 
two  propositions,  for  the  Court  will  not  always  decree  a  man 
to  do  what  would  not  possibly  be  a  breach  of  trust  in  him  if  he 
did  it.  The  reasons  and  motives  of  a  trustee's  joining  would 
be  considered  in  determining  whether  he  was  or  was  not  guilty 
of  a  breach  of  trust.  But  as  the  trust  in  question  was  most 
probably  created  to  prevent  the  father  and  son  from  selling  or 
disposing  of  the  estate,  as  soon  as  he  came  of  age,  the  decree- 
ing the  trustees  to  join  in  suffering  a  recovery  would  be  decree- 
ing them  to  act  directly  contrary  to  their  trust."  The  bill  was 
dismissed. 

21.  Francis  Barnard   devised   freehold   and  copyhold   estates   Barnard  r. 
m    r\     -r)  Large,  Amb. 

to  T.  C.  Barnard   for  ninety-nine  years,   if  he   should   so  long  774. 2P.Wms. 

live,  remainder  to  the  defendant  Large  during  the  life  of  T.  C. 
Barnard,  in  trust  to  preserve  contingent  remainders,  remainder 
to  the  first  and  other  sons  of  T.  C.  Barnard  in  tail  male,  re- 
mainder to  J.  Wall  in  fee.  T.  C.  Barnard  had  issue  only  one 
son,  who  attained  twenty-one  years,  the  father  and  son  filed  a 
bill  against  Large  the  trustee,  and  Wall  the  remainder-man, 
stating  that  they  were  desirous  of  suffering  a  recovery,  and  of 
limiting  the  estate  so  as  to  preserve  the  contingent  remainders 
to  the  second  and  other  sons  of  T.  C.  Barnard  ;  and  praying  that 
Large  the  trustee  might  be  decreed  to  join  in  making  a  tenant  to 
the  praecipe  for  that  purpose  ;  submitting  to  declare  the  uses  of 
the  recovery  to  the  second  and  other  sons  of  T.  C.  Barnard,  by 
way  of  contingent  remainders,  as  limited  by  the  will ;  and  to 
limit  an  estate  to  a  trustee,  for  the  purpose  of  supporting  and 
preserving  those  contingent  remainders. 

Sir  T.  Sewell,  M.  R.,  observed,  that  with  respect  to  remain- 
ders to  remote  relations  in  settlements,  where  the  persons  to 
whom  they  were  limited  were  not  the  immediate  objects  of  the 
parties,  or  where  they  stand  in  opposition  to  the  first  tenant  in 
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tail ;  desiring  a  reasonable  benefit,  consistent  with  the  intentions 
of  the  creator  of  the  limitations,  their  pretensions  had  not  been 
much  considered  ;  but  in  the  present  case  all  took  as  volunteers, 
and  were  all  equally  to  be  attended  to.  He  then  considered  the 
several  cases  on  this  subject,  and  said  that,  from  a  review  of 
them  all,  it  seemed  that  when  the  eldest  son,  tenant  in  tail,  is  of 
age,  and  about  to  marry,  and  thereby  continue,  instead  of  de- 
stroying the  purposes  of  the  settlement,  and  in  some  cases  where 
there  has  been  particular  distress,  under  particular  circumstan- 
ces, which  ought  to  have  induced  the  trustee  to  join,  the  Court 
had  interfered  ;  otherwise  not.  That  in  the  principal  case  he 
was  called  upon  to  disturb  the  testator's  disposition,  merely  for 
the  sake  of  disturbing  it ;  for  which  he  saw  no  reason  ;  and  dis- 
missed the  bill  with  costs. 

22.  It  is  observable  that  in  the  two  last  cited  cases,  a  dis- 
tinction was  made  between  punishing  trustees  for  joining  to 
destroy  contingent  remainders,  and  compelling  them  to  join. 
This  distinction  seems  to  flow  from  the  supposing  any  discretion 
at  all  in  the  trustees  ;  because  there  may  be  circumstances  suf- 
ficient to  justify,  though   short  of  an  obligatory  call  for  such  an 

<ont.  Rem.        exercise  of  their  discretion.     And  Mr.  Fearne  has  observed,  that 
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however  this  may  be,  it  seemed  the  safest  way  for  trustees  not 

to  act,  except  in  the  clearest  cases,  without  the  direction  of  the 
Court  of  Chancery ;  and  recommends  to  their  discretion  the 
2 p.  Wms.684.  words  of  Lord  Harcourt  in  Pye  v.  Gorge,  "That  it  would  be  a 
dangerous  experiment  for  trustees  in  any  case  to  destroy  re- 
mainders, which  they  were  appointed  by  the  settlement  to  pre- 
serve." 

23.  In  the  following  modern  case  it  was  held  that  trustees, 
to  preserve  contingent  remainders,  joining  in  a  recovery,  was 
not  a  breach  of  trust. 

Walters?  ^.  Upon  a  bill  for  the  specific  performance  of  a  contract  for 

16  Yes. 283.       the  sale  of  an  estate,  an  objection  was  taken  to  the  Master's 
Report  approving  of  the  title. 

The  abstract  stated  indentures  of  lease  and  release  in  1693, 
previous  to  the  marriage  of  William  Lcvinz  and  Anne  Buck,  by 
which  Sir  Creswell  Levinz,  and  William  Levinz,  his  son  and 
heir  apparent,  conveyed  to  trustees  and  their  heirs,  to  the  use  of 
William  Levinz  for  ninety-nine  years,  if  he  so  long  lived,  with 
remainder  to  trustees  and  their  heirs,  for  the  life  of  William 
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Levinz,  in  trust  to  preserve  contingent  remainders;  remainder 
to  the  first  and  other  sons  of  the  marriage  in  tail  male  ;  remain- 
der, in  case  William  Levinz  should  die  without  leaving  any 
issue  male  then  born  and  alive,  and  leaving  his  wife  with  child, 
to  such  after-born  child  or  children,  if  a  son  or  sons  ;  remainder 
to  William  Levinz,  brother  of  Sir  Cresvvell  Levinz,  for  one  hun- 
dred and  twenty  years,  if  he  should  so  'long  live  ;  remainder  to 
trustees  to  preserve  contingent  remainders  ;  remainder  to  his 
first  and  other  sons  in  tail  male ;  remainder  to  Sir  Cresvvell  in 
fee.  The  issue  of  the  marriage  was  one  son,  William  Levinz, 
who  attained  the  age  of  twenty-one  in  1734,  and  three,  daugh- 
ters, one  of  whom  died  unmarried. 

The  abstract  further  stated  that,  by  indentures  of  bargain  and 
sale  in  1734,  William  Levinz  and  his  son,  and  the  heir  of  the 
surviving  trustee  for  preserving  contingent  remainders,  conveyed 
to  a  tenant  to  the  pracipe,  for  the  purpose  of  suffering  a  recovery, 
to  enure  to  the  use  of  William  Levinz  the  father  for  life,  re- 
mainder to  the  son  in  tail  general,  remainder  to  the  right  heirs 
of  the  father;  with  power  to  the  father  and  son  jointly,  or  to 
the  survivor,  to  revoke  the  uses,  and  to  sell  or  declare  new  uses. 

The  plaintiff  was  seised  in  fee  under  conveyances  and  devises 
derived  from  this  title.  The  objection  was,  that  the  heir  at  law 
of  the  surviving  trustee  for  preserving  contingent  remainders  in 
the  settlement  of  1693  had  been  guilty  of  a  breach  of  trust  in 
joining  with  William  Levinz  the  father  and  his  son,  in  the  deed 
of  1734,  for  making  a  tenant  to  the  pracipe,  for  suffering  a  re- 
covery of  the  estate,  and  thereby  destroying  the  remainders,  un- 
less the  plaintiff  could  shew  that  William  Levinz  the  younger 
was  dead  without  issue;  and  also  that  there  was  a  failure  of 
issue  male  of  William  Levinz,  the  nephew  of  Sir  Creswell  ;  and 
also  that  Sir  Creswell  did  not  by  his  will  dispose  of  the  reversion 
in  fee. 

Lord  Eldon  said,  it  was  agreed  on  all  sides  that  a  good  legal 
title  to  the  estate  could  be  made.  The  question  was,  whether 
under  the  circumstances  that  title,  good  at  law,  would  also  be  a 
good  equitable  title;  or,  putting  it  in  another  shape,  whether 
there  was  in  the  year  1734  such  a  breach  of  trust  committed,  in 
the  execution  of  the  conveyance  of  that  date,  that  supposing  any 
person  descended  from  the  son  of  William  Levinz,  that  person 
could  now,  allowing  for  all  incapacities  of  infancy  or  otherwise, 
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claim  under  the  instrument  executed  in  the  preceding  century ; 
and  insist  in  this  Court  that  there  was  that  sort  of  breach  of 
trust  upon  which  he  could  say  that  the  equitable  estate  belonged 
to  him,  however  good  the  legal  title  might  be  in  the  vendor. 
Without  going  into  all  the  particulars  that  might  constitute  the 
equitable  title,  he  would,  for  the  purpose  of  this  question,  sup- 
pose that  a  person  did  exist  who  might  raise  the  question,  not- 
withstanding the  lapse  of  time. 

After  stating  the  several  cases  on  this  point,  his  Lordship 
said,  the  difficulty  turned  upon  this,  whether  it  could  be  repre- 
sented as  the  object  of  a  suit  in  equity  to  compel  trustees  to  do 
that  which  they  ought  not  to  do  without  a  suit;  and  his  notion 
was  that  the  act  which  they  were  decreed  to  do  should  be  such 
as  they  ought  to  do.  On  what  other  principle  could  a  suit  be 
entertained  ?  The  proposition  which  appeared  in  treatises  on 
this  subject,  most  justly  regarded  with  reverence,  that  trustees 
were  never  to  join  without  the  direction  of  the  Court,  was  the 
result  of  great  caution  ;  but  amounted  to  this,  that  the  Judges  of 
the  Court  of  Chancery  were  the  trustees  to  preserve  all  the  con- 
tingent remainders  in  the  country,  and  no  one  could  say  what 
was  to  be  done  till  a  decree  had  been  obtained.  If  the  Court 
meant  to  say,  trustees  to  preserve  contingent  remainders  should 
never  join  without  a  previous  direction,  that  proposition  ought 
to  be  firmly  and  boldly  stated  ;  otherwise  trustees  were  left  ex- 
posed to  all  the  vexation  to  which  the  demands  of  families  would 
make  them  liable,  and  to  the  difficulty  of  determining  whether  a 
court  of  equity  would  direct  them  to  join,  or  would  interpose 
more  or  less  to  defeat  the  act,  and  make  them  responsible. 
That  was  a  situation  in  which  trustees  ought  not  to  be  placed ; 
and  upon  such  terms  no  person  would  be  very  ready  to  lend 
himself  to  the  most  laudable  purposes  of  family  settlement, 
without  a  previous  direction.  The  principle,  therefore,  could 
not  be,  that  the  absence  of  that  sanction  made  the  act  a  breach 
of  trust. 

With  regard  to  the  questions  in  this  case,  whether  the  Court 
ought  to  have  declared  the  act  of  these  trustees  a  breach  of  trust 
in  1734  j  and  whether,  supposing  there  were  any  issue  of  Wil- 
liam Levinz,  the  nephew,  existing,  they  could  complain  of  the 
breach  of  trust  committed  at  that  time ;  he  could  find  no  decree 
that  considered  the  act  of  the  trustees  joining  for  such  a  purpose 
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a  breach  of  trust.  They  in  1734  joined  the  father  and  son,  to 
limit  the  estate  to  the  father  for  life,  instead  of  ninety-nine 
years,  with  remainder  to  the  son  in  tail  general,  instead  of  tail 
male,  without  any  remainder  f<>  the  subsequent  issue  of  that 
marriage,  celebrated  in  1693;  and  the  existence  of  future  issue, 
therefore,  not  very  probable;  and  also,  without  any  remainder  to 
the  possible  issue  of  any  other  marriage,  the  ultimate  remainder 
was  at  once  limited  to  the  father  in  fee,  with  a  power  of  revoca- 
tion, and  the  subsequent  variations  of  that,  at  a  period  when 
undoubtedly  a  valid  recovery  might  have  been  suffered  without 
the  trustees,  viz.  after  the  death  of  the  father ;  the  immediate 
purpose  being  to  limit  part  of  the  estate  in  possession  to  the 
son,  having  attained  the  age  of  twenty-one,  not  appearing  to 
have  any  other  maintenance,  and  giving,  as  Lord  Harcourt  had 
done  in  a  much  stronger  case,  to  the  sister  maintenance,  and  a   Frewin  >. 

.,  ,  l-      .  i_    •  •  Chiiileton, 

portion  on  marriage  ;  the  subsequent  object  being  to  raise  money,  Ante,  s.  13. 
not  for  the  father's  debts,  but  the  son's ;   and  the  subsequent 
limitations  all   extending  the  estate  to  the  sons  ofthatson.if 
any. 

Under  these  circumstances  he  could  not  conceive  that  any 
complaint  at  that  time  could  bring  before  him  a  case,  upon 
which,  collecting  the  purpose  from  the  use  actually  made  of  the 
recovery  in  1734,  he  should,  by  the  application  of  the  doctrines 
laid  down,  so  little  to  be  reconciled,  be  driven  to  the  conclusion 
that  this  was  a  case  in  which  he  was  called  upon  to  decree  a 
breach  of  trust,  but  involving  a  very  different  consideration, 
whether  the  trustee  was  to  be  made  responsible,  or  that  it  was 
by  any  means  probable  that  this  could,  against  a  purchaser,  be 
declared  a  breach  of  trust,  on  the  ground  of  notice.  His  opinion  Biscoet. 
was,  that  he  could  not  hold  that  doctrine;  and  he  should  say,  r^"^1  ^es' 
with  Sir  Thomas  Sewell,  Let  the  law  take  place. 

25.  Trustees  to  preserve  contingent   remainders  are  not  only   Bound  to  pre- 
bound  to  preserve  all  the  limitations  created  by  the  settlement ;  timber.'Lc. 
but  also  to  protect  the  inheritance,  and  to  keep  it  as  entire  as  See2Swanst. 
possible.      Now   as  the    inheritance    consists  of  land,    timber,   ]  l4,  und  nole 
mines,  &c.  all  these  are  under  the  protection  of  the  trustees ;  and 
in  the  execution  of  this  trust  they  are  entitled  to  every  assistance 
which  a  court  of  equity  can  afford  them.     And  where  there  is  a 
limitation   to    trustees    to   preserve   contingent   remainders,   the 
Court  of  Chancery  will  not  permit  a  tenant  for  ninetv-nine  years, 
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if  he  shall  so  long  live,  to  join  with  the  person  entitled  to  the 
inheritance  for  the  time  being,  to  cut  down  timber. 

This  doctrine  was  laid  down  by  Lord  Hardwicke,  in  a  case 
lately  published  from  his  own  manuscripts  ;  and  which  contains 
so  much  learning,  that  it  shall  be  transcribed  entire  ;  as  it  would 
be  impossible  to  abridge  it  without  omitting  some  material  ob- 
servations. 
(Jarth  v.  Sir  J.  26.  Richard  Bovey  Garth,  being  tenant  for  ninety-nine  years, 
Dickens  183.  if  he  should  so  long  live,  without  impeachment  of  waste,  volun- 
tary waste  excepted,  with  remainder  to  trustees  during  his  life 
to  preserve  contingent  remainders,  remainder  to  his  first  and 
other  sons  in  tail  male,  with  the  ultimate  remainder  to  Sir  John 
Hind  Cotton  in  fee;  and,  having  no  children,  he  entered  into  an 
agreement  with  Sir  John  Hind  Cotton  for  cutting  down  part  of 
the  timber  then  standing  on  the  estate,  the  money  to  arise  from 
such  timber  to  be  divided  between  Bovey  and  Sir  J.  H.  Cotton. 
A  quantity  of  timber  was  felled  in  consequence  of  this  agree- 
ment, and  Sir  J.  H.  Cotton  received  a  part  of  the  money. 

Some  years  after  Bovey  had  a  son,  who,  after  the  death  of  his 
father,  suffered  a  recovery  :  and  filed  his  bill  against  [the  repre- 
sentatives of]  Sir  J.  H.  Cotton,  praying  a  satisfaction  for  so  much 
as  he  had  received  of  the  money  which  arose  from  the  sale  of  the 
timber. 

Lord  Hardwicke. — Upon  this  case  the  general  question  is, 
whether  the  plaintiff  is  entitled  to  satisfaction  for  so  much  as 
Sir  J.  H.  Cotton  received  out  of  the  inheritance  by  the  fall  and 
sale  of  timber,  before  the  plaintiff  came  in  esse,  and,  conse- 
quently, before  he  had  any  estate  in  him  in  the  land,  and  whilst 
the  remainder,  which  vested  in  him  afterwards,  rested  in  mere 
contingency  or  possibility. 

This  had  been  admitted  at  the  bar  to  be  entirely  a  new  ques- 
tion, upon  which  there  was  no  precedent,  and  which  had  never 
been  brought  into  judgment  before:  that  the  plaintiff  could 
have  no  remedy  at  law,  either  in  his  own  name,  or  in  the  names 
of  the  trustees,  to  preserve  contingent  remainders;  but  that  the 
only  possible  remedy  was  in  a  co.urt  of  equity.  This  made  it  ne- 
cessary for  the  Court  to  proceed  with  great  deliberation  before  a 
decision  was  made,  which  would  be  the  first  precedent,  after  the 
invention  of  trustees  to  preserve  contingent  remainders. 

In  order  to  determine  whether  the  plaintiff  was  entitled  to  re- 
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lief,  it  would  be  necessary  to  take  several  matters  into  conside- 
ration ;  to  lay  down  some  that  were  plain,  and  to  clear  and 
establish  others  that  appeared  more  doubtful. 

First,  That  the  stripping  this  estate  of  the  timber  was  a  wrong- 
ful act  was  clear  from  the  nature  of  the  limitations.  The  plain- 
tiff's father  was  only  tenant  for  years,  punishable  for  wilful 
waste  ;  and  had  no  present  right  to,  or  interest  in  the  timber, 
other  than  the  mast  and  shade,  and  necessary  botes.  The  de- 
fendant's father  had  no  present  right  to  cut  it  down,  but  in  his 
turn  according  to  the  order  of  limitation.  It  was  true,  the  in- 
heritance was  vested  in  him,  subject  to  open  and  let  in  the  con- 
tingent remainder,  when  a  son  should  come  in  esse ;  and,  in  that 
quality,  the  timber  part  of  the  inheritance  was  vested  in  him  ; 
but  he  had  no  present  right  to  take  and  use  it.  The  trustees, 
who  were  seised  of  the  freehold,  might  have  restrained  him  by 
injunction;  and  the  plaintiff's  father  might  have  brought  an 
action  of  trespass  against  him  for  his  entry  and  tortious  act. 
Further,  it  was  the  duty  of  the  plaintiff's  father  so  to  have  done, 
not  only  in  respect  of  the  trespass  upon  himself,  which  he  might 
have  waived,  but  in  respect  of  the  privity  which  was  in  ex- 
pectancy between  the  tenant  for  years  and  the  contingent  remain- 
der-man, when  he  should  come  in  esse;  for  between  the  tenant 
for  years  and  the  lessor,  or  the  remainder-man  of  the  inheritance, 
there  was  a  privity:  and  before  the  statute  of  quia  emptores  ter- 
rarum,  a  tenure  arose ;  and  this  made  a  tenant  for  years  a  kind 
of  fiduciary  for  the  lessor,  or  the  remainder-man,  who  stood  in 
his  place.  As  this  act  was  wrongful,  both  in  the  plaintiff's 
father  and  Sir  J.  H.  Cotton,  so  this  wrong  was  committed  col- 
lusively  between  them  ;  and  it  was  plain  and  self-evident  that 
this  wrongful  collusive  transaction  had  turned  to  the  loss  and 
damage  of  the  plaintiff. 

The  next  enquiry  was,  whether  the  plaintiff  was  entitled  to 
any  remedy  in  Chancery  upon  the  principles  of  equity.  At  law 
it  was  admitted  he  could  have  none.  And  it  must  be  admitted 
further,  that  if  the  limitation  to  trustees  to  preserve  contingent 
remainders  had  been  out  of  the  case,  he  would  have  had  none  in 
equity.  Indeed,  as  the  plaintiff's  father  was  only  tenant  for 
years,  if  there  had  not  been  such  a  limitation  to  the  trustees,  all 
the  contingent  remainders  would  have  been  void,  for  want  of  an 
estate  of  freehold  to  support  them  ;  and  Sir  J.  II.  Cotton  would 
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have  had  the  immediate  freehold,  as  well  as  the  inheritance  in 
him,  which  would  have  oiven  him  a  clear  right.  But  if  the 
plaintiff's  father  had  been  tenant  for  life,  and  there  had  been  no 
such  limitation  to  the  trustees,  the  plaintiff  would  even  then  have 
been  entitled  to  no  remedy,  because  his  whole  use  in  the  land, 
whilst  it  remained  in  contingency,  would  have  been  in  the  power 
of  the  tenant  for  life  to  bar,  by  fine,  feoffment,  or  surrender  to  the 
remainderman  vested  :  and  there  could  have  been  no  pretence 
for  this  Court  to  interpose,  to  preserve  or  restore  to  him  part  of 
that  inheritance,  the  whole  of  which  was  in  the  power  of  the 
tenant  for  life  ;  therefore  the  stress  and  foundation  of  the  plain- 
tiff's equity  depends  entirely  upon  the  estate  limited  to  the  trus- 
tees to  preserve  contingent  uses,  and  the  consequences  from 
thence.  And  in  order  to  determine  concerning  the  force  and 
operation  of  this,  in  the  present  case,  I  will  consider, 

1st,  What  is  the  intention  and  use  of  creating  limitations  to 
trustees  for  preserving  contingent  remainders. 

2dly,  What  estate  such  trustees  take  in  point  of  law,  and  what 
actions  they  may  maintain  at  common  law. 

3dly,  What  is  the  nature  and  extent  of  this  trust  in  equity, 
and  what  remedy  they  may  pursue  in  this  Court. 

4thly,  How  far,  and  in  what  cases,  such  trustees  may  be 
charged  in  equity  for  a  breach  of  trust,  or  any  other  person  be 
affected  by  their  acts,  or  laches,  in  breach  of  their  trust. 

1st,  The  intention  of  limitations  to  trustees  to  preserve  con- 
tingent uses  took  its  rise  from  the  determination  of  two  great 
cases,  reported  by  Lord  Coke  in  his  first  volume  ;  Chudleigh's 
case,  Hil.  31  Eliz.,  and  Archer's  case,  Mich.  39  Eliz. ;  though  it 
was  several  years  after  those  resolutions  before  that  light  was 
struck  out ;  and  it  was  not  brought  into  practice  amongst  con- 
veyancers till  the  time  of  the  usurpation,  when,  probably,  the 
providing  against  forfeitures,  for  what  was  then  called  treason 
and  delinquency,  was  an  additional  motive  to  it. 

Let  us  see,  then,  what  were  the  chasms  and  defects  which 
wanted  to  be  filled  up  and  remedied  in  consequence  of  those  two 
judgments. 

The  grand  dispute  in  Chudleigh's  case  was  concerning  the 
power  of  feoffees  to  uses,  created  since  the  statute  of  27  Hen.  8. 
c.  10.,  to  destroy  contingent  uses,  by  fine  or  feoffment,  before  the 
contingent  use  came  into  being. 
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In  order  to  determine  this,  the  Judges  entered  into  very  refined 
and  speculative  reasonings,  soniu  of  which  (I  speak  it  with  re- 
reverence)  are  not  very  easy  to  comprehend. 

They  all  agreed,  that  where  there  is  a  conveyance  to  uses,  to 
the  use  of  the  father  for  life,  remainder  to  his  first  and  every 
other  son  in  tail,  with  remainders  over;  in  all  those  cases  no  es- 
tate at  all  is  left  in  the  feoffees,  but  the  whole  estate  is  devested 
and  drawn  out  of  them  by  the  statute  of  Uses. 

But  then  came  the  question  respecting  the  contingent  uses  to 
the  sons  not  in  esse.  On  the  one  side,  though  they  admitted 
there  was  no  estate  left  in  the  feoffees,  yet  they  said  there  was 
a  scintilla  juris,  a  power  of  entry  to  preserve  the  contingent  uses, 
if,  by  reason  of  disseisin,  or  disturbance  of  the  estate,  there 
should  be  occasion ;  for,  say  they,  no  use  can  be  executed  by 
the  statute,  unless  there  be  a  person  seised  to  the  use,  and  also  a 
cestuique  use.  And  if  any  disseisin  or  disturbance  of  the  estate 
should  happen,  the  right  to  the  use  cannot  be  executed  within 
the  statute;  therefore,  lest  these  contingent  uses  should  be 
destroyed,  and  not  executed,  there  must,  by  construction  of 
the  statute,  be  such  a  power  of  entry  left  in  the  feoffees  and 
their  heirs. 

This  was  the  opinion  of  the  greatest  part  of  the  Judges. 

Others  of  the  Judges  were  of  opinion,  that  there  was  not  only  Ante,c.6.s.49. 
no  estate  left,  in  the  feoffees,  but  no  power  or  right  to  enter,  nor 
any  thing  to  do  with  the  land,  but  that  they  were  at  first  only 
conduit  pipes  ;  and  the  estate  that  was  in  them,  was,  by  the 
statute,  wholly  transferred  to  serve  the  uses  which  were  in  esse, 
with  a  pregnancy  and  prospect  to  the  contingent  remainders,  if 
they  should  arise  in  due  time. 

It  must  be  observed  that  one  thing  which  weighed  much  with 
the  majority  of  the  Judges  to  be  of  opinion  for  leaving  a  right  of 
entry  in  the  feoffees  to  preserve  the  contingent  uses,  was,  their 
fear  of  perpetuities,  and  of  having  contingent  estates  by  way  of 
use  in  persons  not  in  esse,  if  they  should  not  be  destroyable  by 
the  feoffees ;  for  this  doctrine,  as  it  left  it  in  the  power  of  the 
feoffees  to  preserve  the  contingent  uses,  so  it  put  it  into  their 
power  to  destroy  them,  if  they  pleased. 

The  reason  of  which  was  that,  at  that  time,  the  law  was  not 
settled  that  the  destruction  of  the  particular  estate  by  the  feoil1 
ment,  or  conveyance  of  the  cestuique  use  for  life,  before  the  con- 
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tingent  remainders  became  vested,  was  a  destruction  of  the 
contingent  remainders :  but  afterwards  came  Archer's  case,  in 
which  case  this  point  was  solemnly  settled,  and  they  were  re- 
lieved from  their  apprehensions  ;  for  though  Archer's  case  is 
placed  in  the  reports  before  Chudleigh's  case,  it  was  not  deter- 
mined until  some  years  afterwards. 

The  clearest  summary  of  the  reasoning  in  those  cases  is  stated 
by  Mr.  Pollexfen,  in  his  argument  of  the  case  of  Hales  against 
llisley,  in  Pollexfen,  385  ;  from  whence  I  have  taken  it. 

From  this  deduction,  you  will  see  what  were  the  chasms  and 
defects  to  be  supplied. 

Here  was,  then,  understood  to  be  a  power  in  the  general  feof- 
fees to  uses,  either  to  preserve  or  destroy  those  uses,  ad  libitum ; 
and  here  was  a  power  in  the  cestuique  use  for  life  to  destroy 
them. 

How  were  those  defects  to  be  supplied  and  filled  up  ?  By 
vesting  a  limitation  in  certain  trustees  eo  nomine,  upon  an  ex- 
press trust  to  support  them.  But  how  to  support  them  ?  By 
preserving  the  whole  inheritance  to  come  entire  to  the  cestuique 
use  in  contingency,  in  like  manner  as  trustees  to  uses  ought  to 
do  before  the  statute  of  Uses,  when  they  were  but  trusts  to 
be  executed  in  this  Court.  And,  as  things  then  stood,  such 
trustees,  having  the  whole  legal  estate,  might  and  ought  to  pre- 
serve the  entire  inheritance,  whether  consisting  of  the  lands, 
mines,  or  timber,  for  the  benefit  of  all  the  cestuique  trusts  in  re- 
mainder, either  vested  or  contingent. 

Secondly,  Consider,  in  the  next  place,  that  such  trustees  take 
in  point  of  law,  and  what  actions  they  may  maintain  at  com- 
mon law. 

It  hath  formerly  been  attempted  to  be  brought  in  question, 
whether,  upon  such  a  limitation  to  trustees,  after  a  prior  limita- 
tion for  life,  they  took  any  estate  at  all  in  the  land,  or  only  a 
right  of  entry  on  the  forfeiture,  or  surrender  of  the  first  tenant 
for  life,  by  reason  that  the  limitation  being  only  during  his  life, 
could  not  commence  or  take  effect  after  his  death. 

But  this  was  soon  settled  on  the  authority  of  Cholmondeley's 
case,  2  Coke,  5  a.  where  it  is  held,  that  if  there  is  a  lease  to  A. 
for  life,  remainder  to  another  during  the  life  of  A.,  this  is  a  good 
remainder  ;  for,  by  possibility,  the  remainder  may  take  effect  in 
case  a  tenant  for  life  makes  a  feoffment  in  fee,  or  commits  any 
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other  forfeiture  ;  and  so  in  the  Book  41  E.  3.  Fitzh.  Title  Waste, 
83. ;  and  this  is  followed  by  the  late  case  of  Duncomb  against 
Duncomb,  Hi!.  7  W.  3.  C.B.  3  Lev.  437.,  which  was  one  of  the 
first  cases  wheroin  the  operation  of  such  limitation  to  trustees  to 
preserve  contingent  uses  came  into  question. 

If  this  be  so,  upon  such  a  limitation,  after  a  prior  estate  for 
life,  it  holds  much  more  strongly  when  limited  after  a  prior 
estate  for  years  only,  determinable  on  the  life  of  the  first  tenant ; 
because,  in  the  last  case,  it  comes  the  first  estate  of  freehold  to 
the  trustees,  as  was  rightly  reasoned  by  Lord  Chief  Justice  Lee, 
in  the  case  of  Smith  d.  Dormer  v.  Parkhurst.  Ante,  ch.  l. 

It  is  plain,  therefore,  that  these  trustees  had  the  immediate 
freehold  in  them,  an  estate  pur  autre  vie ;  and  at  law  they  alone 
could  maintain  or  defend  any  action  concerning  the  freehold. 

If  a  disseisin  was  committed,  they  must  bring  the  assize,  and 
they  must  defend  in  all  precipes;  for  the  possession  of  the 
tenant  for  years  was,  in  law,  their  possession.  For  this  reason 
they  had  in  law  an  interest  in  the  timber  ;  not  indeed  to  cut 
down  or  destroy,  but  in  respect  of  the  enjoymeut  by  their  tenant 
for  years,  and  of  the  expectancy  of  its  coming  into  their  actual 
possession  by  the  determination  of  his  estate,  as  part  of  then- 
freehold. 

Notwithstanding  all  this, it  is  certain  that  they  could  maintain 
no  action  of  waste:  the  reason  of  which  is,  that  the  common  law 
gave  the  prohibition  of  waste  only  to  an  owner  of  the  inheritance; 
and  the  statute  of  Gloucester  gave  the  writ  of  waste  to  the  same 
persons.  But  in  this  respect  such  trustees  are  in  no  other  condi- 
tion than  all  other  remainder-men  for  life. 

Thirdly,  Consider,  in  the  next  place,  what  is  the  nature  and 
extent  of  their  trust  in  equity,  and  what  remedies  they  may  pur- 
sue in  this  Court. 

And  I  hold  it  to  be  agreeable  to  natural  justice,  and  in  support 
of  right,  to  construe  their  trust  in  the  most  liberal  manner.  In 
the  case  of  Mansell  against  Mansell,  which  must  be  more  parti- 
cularly mentioned  by  and  by,  it  was  expressly  laid  down  by  Lord 
Raymond,  as  I  took  it  from  his  own  mouth — "  It  is  only  positive 
law  that  tenant  for  life  may  destroy  contingent  remainders,  and 
therefore  it  was  a  very  considerable  invention  to  create  these 
trusts  to  preserve  them  ;  they  are  the  creature  of  the  Court,  and 
properly  under  its  direction  and  control." 

x  2 
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The  first  trust  is  declared  to  preserve  the  contingent  estates 
thereinafter  limited.  How  to  preserve  them?  To  preserve  the 
inheritance  as  entire  as  possible,  to  go  according  to  the  succession 
established  by  the  testator;  which  inheritance  consists  of  the 
land,  timber,  and  mines,  and  cannot  be  preserved  entire  without 
preserving  all  three.  In  many  estates  the  timber  is  the  most 
valuable  part;  in  more,  the  mines;  and  the  destruction  of  one,  or 
the  exhausting  of  the  other,  might  take  away  or  be  an  alienation 
of  the  best  part  of  the  inheritance. 

But  it  hath  been  objected  that  this  relates  only  to  the  preser- 
vation of  the  legal  estate  of  the  use,  and  not  to  the  timber  or 
mines,  because  the  estate  of  the  trustees  cannot  support  any 
action  of  waste. 

This  might,  in  many  instances,  be  to  preserve  the  shell,  without 
the  kernel ;  and  brings  it  to  the  question,  what  remedies  they 
may,  in  virtue  of  this  trust,  pursue  in  the  Court. 

These  trusts  are  equally  declared,  to  make  entries  and  bring 
actions,  as  the  case  shall  require.  Here  it  is  expressly  to  do  all 
and  every  such  lawful  act  and  acts,  by  entry  or  otherwise,  as 
shall  be  requisite  for  that  purpose  and  end. 

But  whether  the  expression  be  the  one  or  the  other,  it  comes 
to  the  same  thing,  and  comprehends  all  remedies  both  in  law 
and  equity.  For  the  course  of  equity  is  a  part  of  the  constitu- 
tion of  the  law  and  judicial  proceedings  in  this  kingdom. 

Therefore,  if  after  a  forfeiture  committed,  and  an  entry  made 
for  that  forfeiture,  such  trustees  wanted  any  assistance  of  a  court 
of  equity  in  support  of  their  trust,  and  not  to  break  in  upon  the 
right  of  the  tenant  for  life,  to  receive  the  rents  and  profits,  they 
might  undoubtedly,  by  force  of  this  trust,  have  their  remedy 
here. 

As  they  may  do  this,  I  am  clearly  of  opinion  that  they  may 
bring  a  bill  for  an  injunction  to  stay  waste,  although  no  prece- 
dent in  point  is  produced  for  it. 

In  the  present  case,  they  were  remainder-men  pur  autre  vie, 
and  immediate  owners  of  the  freehold  in  law.  In  the  case  of 
Dayrell  against  Champneys,  1  Ab.  of  Cases  in  Equity,  400,  a 
remainder-man  for  life  was  admitted  to  maintain  such  a  bill, 
without  making  the  owner  of  the  inheritance  a  party  ;  and 
although  it  was  observed  upon  that  case  by  Mr.  Clark,  that  it 
appears  by  the  state  of  it  in  the  book,  that  the  plaintiff' had  the 
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first  remainder  in  tail  vested,  yet  that  doth  not  appear  by  the 
recitals  of  this  decretal  order ;  and  if  it  had,  the  objection  could 
not  have  been  made. 

If  the  trustees  could  do  this  as  remainder-men  of  the  legal 
estate  pur  aid  re  vie;  surely  their  trust,  which  affects  their 
conscience,  and,  according-  to  Lord  Raymond's  opinion,  makes 
them  creatures  of  this  court,  would  not  make  their  case  the 
weaker  here. 

But  the  books  go  further,  and  say,  a  bill  may  be  brought  for 
an  injunction  to  stay  waste,  on  behalf  of  an  infant  en  ventre  sa 
mere.  And  so  is  Musgrave  against  Parry,  2  Vern.  710.  which 
is  liable  to  much  more  difficulty ;  for  that  must  be  as  amicus 
curia,  on  the  unborn  child's  behalf. 

I  therefore  hold  most  clearly  that  the  trustees  might  have 
brought  such  a  bill,  and  obtained  an  injunction  to  stay  this 
waste,  both  against  the  plaintiff's  father,  and  the  late  Sir  John 
Hind  Cotton. 

Pursue  this  then  into  its  necessary  consequences. 

Suppose,  after  such  an  injunction  granted,  the  timber  had 
been  felled.  This  had  been  a  contempt  of  the  Court,  and  the 
contemner  must  have  stood  committed. 

Then  arises  the  question  which  Mr.  Solicitor  General  (a) 
very  properly  put  in  his  argument:  —  On  what  terms  should 
they  be  discharged  ?  This  Court  could  not  have  fined  them ; 
therefore,  certainly,  only  on  the  terms  of  making  satisfaction. 
That  satisfaction  could  not  have  been  by  setting  up  the  trees 
again,  and  therefore  it  must  have  been  by  paying  the  value. 
Who  must  have  had  that  value  ?  Not  the  tenant  for  years,  for 
he  had  no  pretence  to  it;  nor  the  remote  remainder-man  in  fee, 
for  he  had  no  right  to  take  it :  and  this  would  have  been  to 
reward  them  both  for  their  contempt  and  collusion.  The  con- 
sequence is,  it  must  have  been  laid  up  and  secured  to  attend 
the  contingent  uses;  without  this,  justice  could  not  have  been 
done. 

Fourthly,  It  comes  next  to  be  considered,  how  far  and  in 
what  cases  such  trustees  may  be  charged  in  equity  with  a 
breach  of  trust ;  or  any  other  person  may  be  affected  by  their 
act,  or  laches,  in  b  reach  of  trust. 

(a)  Afterwards  Lord  Mansfield,  ('.  J. 
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Notwithstanding  the  saying  of  Mr.  Pollexfen,  arguendo  at  the 
bar,  (Poll.  250.)  "  that  trustees  to  preserve  contingent  re- 
mainders were  never  punished  in  equity  when  they  broke  their 
trust,"  (which,  by  the  way,  is  a  kind  of  contradiction  in  terms), 
that  is  now  exploded,  and  settled  to  the  satisfaction  of  mankind 
to  be  otherwise. 
Prec.Ch. 308.         \^  was  first  broken  in  upon  by  Lord  Harcourt,  In  the   case  of 

1  P.  \\  ins.  128.  '  J 

2  Salk.  680.        Pye  and  Gorge,   Mich.  1710,   when  he   declared  that  "when 

such  trustees  were  appointed,  whether  by  marriage  settlement 
or  will,  and  they,  before  the  birth  of  a  son,  joined  in  a  conveyance 
to  destroy  the  contingent  remainders,  this  was  a  plain  breach  of 
trust ;  and   the    persons    taking  under  such  a   conveyance,  if 
voluntary,  or  having  notice,  should  be  liable  to  the  same  trusts  ;" 
and  he  said,  if  there  was  no  precedent  in  the  case,  he  would 
make  one. 
lEq.  Cas.  Abr.       Then  came  Tipping  against  Pigot,  in  Mich.  1711,  before  the 
Gilb.  Eq.  Rep.    same  Lord  Chancellor  ;  and  he  adhered   to  the  same  doctrine, 
and  said,  it  would  be  dangerous  for  such  trustees  themselves  to 
make  the  experiment.      Thus  it  stood,  till    the  great  case  of 
Mansell  against  Mansell,  which  was  first  decreed  by  Sir  Joseph 
IP.  Wms. 678.  Jekyll,  at  the  Rolls,  in  January  1731  ;  and  afterwards  by  Lord 
747. '  King,  assisted  by  Lord  Raymond  and  Lord  Chief  Baron  Rey- 

nolds,  12th  December  1732. 

Here  it  was  first  solemnly  settled,  by  the  concurrent  opinion 

of  all  those  great  men,  that  the  trustees  themselves  shall  be 

liable,  in  equity,  to  make  satisfaction  for  such  a  breach  of  trust ; 

Pearce  v.  anj  ais0    that  a  voluntary  alienee,  or  a  purchaser  for  a  valuable 

iNewlyn,  j  i 

3  Madd.  186.     consideration,  with  notice  of  the  trust,  shall  be  decreed  in  equity 

to  restore  the  estate  ;  and  in  that  case  it  was  decreed  accord- 
ingly. 

Thus  it  stands  determined,  that  for  a  breach  of  trust  in  alien- 
ing the  inheritance,  the  trustees  are  liable,  and  other  persons 
are  affected  by  their  act  done  in  breach  of  this  trust. 

On  this  I  build.  Suppose  these  trustees  had  consented  to  the 
felling  and  sale  of  the  timber;  had  joined  with  Mr.  Garth  and 
Sir  John  Hind  Cotton  in  the  articles  ;  and  expressly  covenanted 
that  they  would  bring  no  bill  for  an  injunction; — would  the 
trustees  in  that  case  have  been  liable?  Clearly  so  ;  for  it  was 
agreeing  to  alien  part  of  the  inheritance ;  and  it  plainly  follows 
from  the  principle  on  which  the  Court  founded  itself  in  Mansell 
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against  Mansell.  Lord  Raymond  said,  "  It  was  Btrange,  in 
natural  reason,  to  say,  that  where  a  man  hatli  created  a  trust  to 
preserve  his  estate,  the  trustees  may  break  that  trust,  and  give 
away  the  estate  with  impunity;  and  that  there  wanted  no  par- 
ticular precedent  for  it,  because  it  is  founded  on  all  the  general 
rules  of  trust. 

If  the  trustees  had  joined  in  the  articles  thus  to  break  their  trust, 
— would  Mr.  Garth  the  father,  or  the  late  Sir  John  Hind  Cotton, 
have  been  affected  by  this  express  act,  done  in  breach  of  then 
trust  1  This,  to  me,  is  also  as  clear  ;  for  then  they  would  have  had 
notice  of  this  breach  of  trust,  and  have  reaped  the  benefits  of  it, 
which  is  expressly  within  the  rule  of  Mansell  against  Mansell. 
And  here  I  cannot  help  repeating  some  remarkable  words  of 
Lord  King,  who  was  not  disposed  to  amplify  the  jurisdiction  of 
this  Court.  "  If  it  is,"  said  his  Lordship,  "a  breach  of  trust,  and 
the  trustees  convey  the  estate  over,  a  court  of  equity  is  not  to 
sit  still  and  let  others  profit  by  the  spoil." 

This  position  is  very  apposite  to  the  present  case ;  all  the  dif- 
ference is,  that  here  is  no  positive  act  of  the  trustees,  but  only  a 
laches,  or  neglect  in  not  performing  their  trust,  and  bringing  a 
bill  for  an  injunction  to  stop  this  waste. 

This  may  excuse  the  trustees,  if  they  had  no  notice  of  the 
scheme,  or  attempt  to  strip  the  estate  of  the  timber  ;■ — but  how 
will  it  excuse  the  others,  who,  as  Lord  King  expressed  it,  have 
profited  by  the  spoil  ?     By  no  means. 

In  all  cases  of  alienations,  the  alienees  are  not  affected  merely 
by  the  act  of  the  trustees,  but  by  notice  of  the  trust ;  and  here 
all  parties  had  actual  notice  of  the  will,  claim  under  it,  and  have 
expressly  recited  it  in  their  articles  :  therefore,  in  this  case,  the 
actual  notice  of  the  trust  operates  to  make  the  laches  of  the  trus- 
tees affect  them,  as  much  as  their  express  act  would  have  done 
in  the  other  ;  and  it  would  be  strange  to  say  that  the  plaintiff's 
and  defendant's  father  would  have  been  liable  for  the  timber, 
if  the  trustees  had  concurred  in  the  destruction  and  sale  of  it; 
but  shall  be  in  a  better  condition,  because  they  did  not.  What 
is  the  justice  that  results  from  hence,  but  restitution?  Just  as 
in  the  case  of  an  alienation  with  notice,  the  justice  would  have 
been  a  reconveyance.  Indeed  it  plainly  follows,  by  analogy, 
from  thence. 

Suppose  an  estate,  with  valuable  mines  in  it  unopened,  settled 
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in  this  manner,  and  the  trustees  to  preserve  contingent  re- 
mainders had  joined  in  an  alienation  with  notice:  afterwards, 
such  a  purchaser,  with  notice,  opens  the  mines,  and  exhausts 
them,  putting  a  great  sum  of  money  into  his  pocket :  then  a  son 
is  born,  who  is  tenant  in  tail :  the  tenant  for  life  dies,  and  the 
son  brings  in  a  bill  for  a  reconveyance.  If,  according  to  the 
authority  of  Mansell  against  Mansell,  the  Court  had  decreed  a 
reconveyance, — would  the  justice  have  been  complete,  without 
decreeing  satisfaction  for  so  much  of  the  inheritance  as  was 
carried  off,  by  exhausting  the  mines?  Clearly  not.  It  would 
be  a  necessary  unavoidable  consequence  of  equity  that  satisfac- 
tion must  be  made  to  the  owner  of  the  inheritance.  And  yet 
this  is  liable  to  the  same  objections  as  have  been  made  in  the 
present  case  at  the  bar.  It  was  done  at  a  time  when  the  con- 
tingent remainder-man  had  neither  jus  in  re,  nor  jus  ad  rem, 
before  he  was  in  rerztm  naturd  ;  and  no  wrong  can  be  done  to  a 
person  non-existent.  But  these  are  colourable  objections 
only  :  for,  if  equity  ought  to  wait,  and  expect  the  vesting  of  the 
estate  for  his  benefit,  and  restore  him  that  estate,  it  ought  to 
do  it  completely. 

I  have  chosen  to  go  through  the  general  reasoning  (which 
hath,  upon  the  maturest  consideration,  convinced  me,  that  the 
plaintiff  ought  to  be  relieved  in  this  Court),  before  I  state  the 
objections  made  on  the  part  of  the  defendant ;  the  rather,  be- 
cause the  clearest  answer  to  these  objections  will  arise  from  the 
right  application  of  that  reasoning. 

First  objection. — That  the  interposition  and  allowance  of 
trustees  to  preserve  contingent  remainders  was  not  intended,  nor 
has  been  suffered,  to  alter  the  legal  rights  of  the  tenants  for  life ; 
and  the  first  remainder-man  of  the  inheritance  vested,  either  in 
respect  of  the  timber,  or  other  property  of,  or  powers  over,  the 
estate. 

Answer. — This  objection  assumes  too  much  ;  for  I  have  al- 
ready proved,  and  it  is  demonstrable,  that  the  very  intention  of 
interposing  this  new-invented  limitation  was  to  alter  and  abridge 
the  lejral  rights,  both  of  the  tenant  for  life  and  the  first  remain- 
der-man  vested  ;  to  abridge  the  legal  right  of  the  former,  to 
defeat  and  destroy  the  contingent  use  of  the  inheritance,  whilst 
it  remains  contingent  and  eventual ;  to  abridge  the  legal  right  ot 
the  latter,  to  destroy  it,  by  accepting  a  surrender  of  the  estate 
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lor  life  ;  all  which  are  as  much  legal  powers  as  the  cutting  down 
of  timber,  or  the  opening  or  digging  of  mines. 

I  admit  the  instance  which  was  put,   that  if  (where  there  is    nt.  :s.c.  2. 

s.  4 1« 

tenant  for  life,  or  for  years,  subject  to  waste)  timber  is  blown 
down  by  accident,  or  cut  down  by  the  tort  of  a  stranger,  or  of 
the  tenant  for  life  alone,  the  owner  of  the  first  remainder  of  in- 
heritance vested,  shall  have  the  benefit  of  it.  So  was  the  case 
of  the  timber  blown  down  on  the  late  Duke  of  Newcastle's 
estate,  and  the  case  of  Whitfield  against  Bewit,  2  P.  Wms.  240. 
but  the  ascertainino-  of  the  <>round  of  these  resolutions  is  suffi- 
cient  to  distinguish  them  from  the  present  case. 

The  common  law  doth  not,  nor  can,  consider  contingent  uses 
as  having  existence  till  they  happen  ;  therefore,  according  to  Lewis 
Bowles's  case,  11  Co.  79.  and  Udall  against  Udall,  Alleyn  81. 
an  estate  in  contingency  is  as  no  estate,  till  the  contingency 
happens.  And  when  the  trees  are  severed,  the  property  must 
vest  immediately  in  somebody,  and  that  can  only  be  in  the  first 
remainder-man  of  inheritance  vested  ;  and,  on  the  foundation  of 
that  property,  he  may  maintain  trover  for  them. 

This  is  his  right  at  law  ;  and  there  is,  in  the  cases  put  of  trees 
fallen  by  accident,  or  merely  by  the  wrongful  act  of  a  stranger,  or 
of  the  tenant  for  life,  no  ground  of  equity  to  take  it  from  him. 

But  here  comes  in  the  force  and  operation  of  the  collusion  in 
this  case.  Tins  destruction  being  made  by  contrivance  and 
collusion  with  the  remainder-man,  and  affecting  his  conscience, 
obliges  this  Court  to  pursue  its  known  maxims,  in  laying  hold 
of  it,  either  by  restraining  the  act  before  it  be  completed,  or  de- 
creeing satisfaction  for  it  afterwards.  For  in  all  cases  where  a 
legal  right  is  acquired  or  exercised  by  fraud  or  collusion,  contrary 
to  conscience,  it  is  the  office  of  this  Court  to  enjoin  it,  or  decree 
a  compensation. 

Second  objection. — That  the  relief  sought  by  the  bill  is  con- 
trary to  all  the  rules  of  law,  which  allows  no  remedy  for  waste  to 
any  person,  who  hath  not  an  immediate  reversion  or  remainder  of 
inheritance  vested  at  the  time  of  the  waste  committed. 

Answer. — This  is  true  in  general,  though  it  admits  of  some 
exceptions,  even  at  common  law.  But  if  it  were  true  at  common 
law,  in  the  latitude  with  which  it  was  laid  down,  it  would  not 
<>overn  this  case,  which  depends  upon  principles  of  equity,  arising 
from  the  collusion  and  covin  between   the  tenant  for   years  and 
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the  remote  remainder-man  ;  which  is  an  established  ground  of 
relief*  in  this  Court,  even  beyond,  and  sometimes  contrary  to, 
the  rules  of  law. 

However,  as  I  always  incline  to  adhere,  as  near  as  justice  will 
admit,  to  the  rule  tequilas  sequitur  legem,  1  will  endeavour  to 
shew  how  far  the  opinion  I  have  given  coincides  with,  and  is 
supported  by,  the  reason  of  some  cases  concerning  waste. 

It  is  clear  that  when  there  is  a  tenant  for  life  with  remainder 
for  life,  remainder  over  in  fee  or  tail,  and  tenant  for  life  commits 
waste,  the  remainder-man  in  fee,  or  in  tail,  can  have  no  action 
of  waste.  The  reason  is,  because  the  plaintiff  in  the  action  must 
recover  the  place  wasted,  and  that  would  be  an  injustice  to  the 
remainder  for  life,  which  is  not  forfeited ;  and  if  it  should  be 
recovered  by  the  owner  of  the  inheritance,  (being  under  a  limita- 
tion of  the  party,)  it  would  never  go  back  again. 

But,  notwithstanding  that,  he  may  have  another  action  of  tro- 
ver for  the  trees,  and  therein  recover  satisfaction  for  the  wrong 
done  to  the  inheritance ; — nay,  in  case  the  remainder-man  for 
life  dies,  living  the  remainder-man  of  the  inheritance,  he  may 
then  bring  an  action  of  waste  for  the  waste  done  during  the  con- 
tinuance of  the  remainder  for  life. 

Further,  if  there  be  tenant  for  life,  with  an  immediate  remain- 
der or  reversion  in  fee,  and  the  remainder-man  or  reversioner  in 
fee  grants  over  his  remainder  or  reversion  to  A.  for  the  life  of  A., 
then  the  tenant  for  life  commits  waste,  and  afterwards  the  grantee 
of  the  remainder  or  reversion  for  life  dies,  this  remainder-man  or 
reversioner  in  fee  may  maintain  an  action  of  waste,  though  he 
had  parted  with  his  remainder  or  reversion  for  that  time  by  his 
own  voluntary  act. 

All  this  appears  by  Paget's  case,  5  Co.  76  b.,  and  the  case  of 
Udall  v.  Udall  ;  and  I  shall  make  a  further  use  of  it  by  and  by. 

But  such  is  the  abhorrence  of  the  common  law  to  waste  and 
destruction,  that  it  hath  extended  its  remedies  in  some  special 
cases,  beyond  the  strict  principles  on  which  they  were  originally 
founded  ;  and  therefore,  though  it  be  requisite,  in  general,  that 
the  inheritance  should  be  vested  in  the  plaintiff  at  the  time  of 
the  waste  done,  else  he  cannot  lay  it  to  his  disherison,  yet,  if  the 
'  estate  were  out  of  him  by  wrong,  and  then  came  into  him  again, 
he  shall  maintain  the  action  of  waste.  Thus,  if  lessee  for  life 
make  a  feoffment  in  fee  upon  condition  the  feoffee  docs  waste, 
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and  afterwards  breaks  the  condition,  and  the  lessee  for  life  enters 
for  the  breach,  though  the  reversioner  had  nothing  in  the  rever- 
sion at  the  time  of  the  waste  done  ;  yet,  as  it  was  out  of  him  by 
tort,  when  it  is  revested,  he  shall  have  this  remedy.  Co.  Lit. 
356  a. 

But  there  is  another  case  at  law,  the  reason  of  which  seems  to 
me  to  be  more  analogous  to  the  present  case ;  as  that  of  a  bishop, 
after  the  restitution  of  temporalities,  to  him  and  his  successors 
in  right  of  his  church.  When  he  dies,  during  the  vacancy,  the 
right  is  in  the  king:  and  when  a  new  bishop  is  invested  in  the 
temporalities,  the  fee  is  in  him.  Suppose,  then,  a  tenant  for  life 
or  for  years,  by  demise  of  the  predecessor,  commits  waste  during 
the  vacancy,  the  successor  shall  have  the  action  for  this  waste, 
though  he  had  nothing  at  all  in  the  land  at  the  time  the  waste 
was  done.     Co.  Lit.  3c6.     Fitzherbert's  N.  Br.  112. 

I  shall  be  told,  perhaps,  that  that  is  by  particular  statute,  and 
therefore  is  no  proof  of  the  reason  of  the  common  law  ;  and  that 
the  statute  of  Marlb.  ch.  28.  against  depredations  upon  the  pos- 
sessions of  ecclesiastical  persons  gave  this  remedy  ;  and  for  this 
some  countenance  may  be  drawn  from  what  Fitzherbert  says  in 
the  place  cited. 

But  I  beg  leave  to  deny  this  to  be  law  ;  and  to  hold  that  that 
statute  doth  not  include  bishops,  or  their  possessions ;  and  of 
this  opinion  is  Lord  Coke,  in  his  reading  on  the  statute  of  Marlb. 
2  Inst.  151.  His  words  are:  "  This  act  extendeth  only  to  ab- 
bots, priors,  and  other  prelates  that  be  religious  and  regular,  and 
not  to  bishops  and  other  ecclesiastical  persons  being  secular ; 
for,  in  the  second  clause  of  this  act,  hujusmodi  religiosorum  is 
mentioned,  for  the  distinction  between  religious  and  secular ;  and 
the  reason  of  this  diversity  is,  that  the  abbots  and  priors,  and 
other  religious  persons,  are  dead  persons  in  law,  and  have  capa- 
city to  have  lands  and  goods,  only  for  the  use  and  benefit  of  the 
house,  and  cannot  make  any  testament ;  and  therefore  the  church 
or  religious  house  is  holder)  always  one  in  respect  whereof  the 
succeeding  abbot  shall  have  an  assize  for  disseisin  done  in  the 
lifetime  of  his  predecessor,  and  an  action  of  waste  for  waste  done 
in  his  predecessor's  time.  But  so  shall  not  a  bishop,  dean,  arch- 
deacon, or  the  like,  who  are  ecclesiastical  persons  secular ;  be- 
cause the  church,  by  their  death,  hath  an  alteration,  and  is  not 
always  one.'' 
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That  the  opinion  of  Lord  Coke  was,  that  the  action  is  not 
founded  on  the  statute  of  Marlb.  is  clear  by  other  cases  ;  for 
if  bishops  were  within  the  statute,  then  they,  as  well  as 
abbots,  might  have  an  action  of  waste,  for  waste  done,  not  in 
time  of  vacancy,  but  in  their  predecessor's  time,  which,  as 
to  ecclesiastical  persons  regular,  is  clearly  within  the  statute. 
But  it  hath  been  settled  that  they  cannot.  39  Edw.  III.  15. 
2  Henry  IV.  2.  2  Roll's  Abr.  8.  24,  Pla.  3,  4,  5,  6,  7.  From 
hence  I  infer  that  this  remedy  was  given,  not  by  particular 
statute,  but  by  the  policy  of  the  law,  which  would  not  permit 
an  estate  which  is  allowed  to  be  created,  and  whilst  it  was  in 
gremio  kgis,  as  it  were,  to  be  destroyed  or  stripped,  without 
giving  a  remedy  to  punish  it,  though  by  an  extension  of  its 
common   principles. 

But  still  I  must  resort  back  to  this,  that  if  there  was  not  so 
much  countenance  from  the  reason  of  some  cases  at  the  common 
law  for  this  opinion,  yet  that  would  not  govern  this  case,  which 
depends  on  principles  of  equity ;  and  equity  hath  always  gone 
further  to  restrain  waste  and  destruction  than  the  common  law 
hath  done. 

Therefore,  in  the  case  already  put,  of  an  intermediate  re- 
mainder for  life,  though  the  law  allows  no  action  of  waste, 
this  Court  sustains  a  bill  for  an  injunction;  and  this  ab 
antiquo,  according  to  the  case  in  Moore,  554  ;  where  Lord 
Ellesmere  says,  he  had  seen  a  precedent  for  it  so  long  ago  as  in 
the  reign  of  Rich.  2.,  1  Roll's  Abr.  377.  1  Vern.  23.  and  many 
cases  in  practice. 

And  although  the  tenant  in  tail,  after  possibility  of  issue 
extinct,  is  at  law  dispunishable  for  waste,  by  reason  of  the 
inheritance,  which  was  once  in  him ;  yet,  Lord  Chancellor 
Nottingham  was  clearly  of  opinion,  to  grant  an  injunction  to 
restrain  a  tenant  in  tail  from  committing  waste  in  timber  which 
grew  for  the  ornament  of  a  mansion-house,  Abraham  v.  Bubb, 
2  Vern.  53  ;  and  2  Shower,  69.  In  the  same  book,  there  is  the 
like  case  before  Sir  John  Trevor,  M.  R.,  2  Freeman,  278;  and 
this  hath  been  followed  since  by  several  cases  of  tenant  for  life 
without  impeachment  of  waste  generally,  who  have  attempted 
to  pull  down  a  mansion-house,  or  to  cut  down  timber  growing 
for  shelter  or  ornament  of  the  mansion-house. 

But  this  Court  hath   gone  still  further :  and,  in  the  case  of 
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Abraham  v.  Bubb,  Lord  Nottingham  cites  the  case  of  a  Lady 
Evelyn,  where  there  was  tenant  for  life,  remainder  to  the  first 
son  for  life,  without  impeachment  of  waste,  with  remainders 
over  ;  and  the  first  son,  by  leave  of  the  lessee  of  the  tenant  for 
life,  came  upon  the  land,  and  felled  timber,  which  was  not 
under  the  description  of  trees  growing  for  shelter  or  ornament; 
and  this  Court  granted  an  injunction  against  him,  though  no 
action  whatsoever  could  be  maintained  at  law:  and,  upon  the 
same  ground,  I  did  the  like  in  the  case  of  Fleming  against  the 
late  Bishop  of  Carlisle  and  others.  There  the  Bishop  was 
tenant  for  life,  remainder  to  his  eldest  son  for  life,  without 
impeachment  of  waste,  with  remainder  over  in  fee.  The  eldest 
son,  by  permission  of  the  Bishop,  entered,  and  began  to  cut 
down  the  timber ;  and  the  reversioner  in  fee  brought  a  bill  for 
an  injunction  ;  and  I  granted  it,  because  he  was  not  to  be 
allowed  to  exercise  his  power  of  doing  waste  by  anticipation, 
and  before  the  estate  to  which  this  privilege  was  annexed  came 
into  possession.  And  this  in  reason  comes  near  to  the  case  of 
the  late  Sir  John  Hind  Cotton's  bringing  himself,  by  collusion, 
into  possession  of  the  timber  before  his  time. 

The  case  of  Robinson  against  Lytton  went  still  further  than  3  Atk.  209. 
the  common  law:  that  cause  was  heard  in  this  Court  the  12th  528?' 
of  December  1744.  There  was  a  devise  to  the  defendant  and 
his  heirs  ;  and  if  he  should  die  before  his  age  of  twenty-one 
years,  leaving  no  issue,  then  to  the  testator's  first,  &c.  daughters 
in  tail,  remainder  to  the  testator's  own  right  heirs  :  but  if  the 
defendant  should  live  to  attain  the  age  of  twenty-one  years,  then 
the  estate  should  be  sold,  and  the  money  to  be  applied  for  the 
benefit  of  the  testator's  daughters.  The  defendant,  being  under 
the  age  of  twenty-one  years,  began  to  commit  waste,  and  the 
daughters  brought  their  bill  in  this  case;  and  though  the  de- 
fendant had  the  inheritance  in  him  in  point  of  law  at  the  time, 
yet,  by  reason  of  the  contingent  executory  limitation,  the  Court 
granted  an  injunction  ;  and  at  the  hearing  of  the  cause,  after  its 
being  fully  argued,  made  that  injunction  perpetual. 

Third  objection, — That  suppose  a  bill  might  have  been  main- 
tained by  the  trustees  to  support  the  contingent  remainders,  to 
stay  this  waste  before  it  was  committed,  yet  it  will  not  follow 
from  thence  that  after  that  is  over,  a  bill  niav  now  be  brouoht 
for  an  account ;  and  that  the  jurisdiction  of  this  Court  to  decree 
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an  account  of  the  value  of  the  timber  is  only  incident  and  con- 
comitant to  the  jurisdiction  of  granting  an  injunction. 

Answer.  —  It  is  true  that  the  general  run  of  the  cases  is  of 
bills  for  an  injunction,  because  that  is  a  preventive  suit,  and  the 
most  remedial  to  the  party  :  but  that  affords  no  conclusive  argu- 
ment that  a  bill  for  such  an  account  cannot  be  maintained, 
without  praying  an  injunction. 

In  support  of  this  notion  only  one  case  was  cited,  Jesus 
College  against  Bloom,  which  was  before  me  November  13, 
1745.  The  lessee  of  the  college  had,  during  his  lease,  cut  down 
some  trees,  and  taken  away  some  stones  and  materials  off  the 
premises,  and  converted  them  to  his  own  use.  The  term  was 
expired,  and  a  new  lease  granted  to  a  stranger.  The  college 
brought  their  bill  for  an  account  and  satisfaction  of  the  waste. 
At  the  hearing  of  the  cause,  I  doubted  (amongst  other  things) 
whether  such  a  bill  in  equity  was  maintainable,  without  pray- 
ing an  injunction  to  stay  the  waste ;  and  it  stood  over  to 
another  day,  to  produce  precedents.  None  were  produced ;  and 
the  bill  was  dismissed  without  costs :  but  the  point  was  not 
absolutely  determined,  nor  was  that  the  only  ground  of  the  dis- 
mission. But  I  was  of  opinion,  that  at  the  utmost  it  was  in 
the  discretion  of  the  Court;  and  if  the  college  had  a  right,  they 
might  clearly  bring  an  action  of  trover  at  common  law ;  and  it 
being  a  matter  of  small  value,  I  did  not  think  fit  to  countenance 
such  bills  in  this  Court,  after  the  lease  expired. 

This  is  widely  different  from  the  present  case,  in  all  its  cir- 
cumstances; and  particularly  that  it  is  admitted  that  the  plain- 
tiff here,  though  greatly  damnified,  can  have  no  remedy  at  law, 
which  is  a  substantial  difference. 

Fourth  objection.  —  But  it  was  objected  further,  that  if  such 
a  bill  for  an  account,  not  incident  to  an  injunction,  can  be 
maintained,  yet  there  is  no  precedent  of  decreeing  the  value  of 
the  timber  to  be  secured,  and  laid  out  in  land,  for  the  benefit  of 
the  contingent  remainder-man  ;  and  this  could  not  be  done, 
even  upon  a  bill  by  trustees  to  preserve  contingent  remainders, 
before  the  waste  completed  ;  and  for  this  the  case  of  Whitfield 
against  Bewit  was  relied  on. 

Answer. — This  objection  hath  been  already  answered  in  the 
course  of  my  argument ;  and  to  that  I  will  refer,  without  repeat- 
ing it.     The  sound  distinction  between  this  case  and  that  of 
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Whitfield  and  Bevvit  is  the  collusion  and  covin  between  the 
tenant  for  years  and  the  remote  remainder-man  in  fee  ;  whereas 
in  that  case  the  remote  remainder-man  in  fee  was  entirely  in- 
nocent, and  had  done  nothing  contrary  to  conscience  to  come  at 
his  legal  property  in  the  timber  when  severed  :  but  it  was  solely 
the  tortious  act  of  the  tenant  for  life.  And  I  think  I  have  proved 
that  in  some  cases  of  destruction  of  contingent  remainders,  or 
alienations  of  part  of  the  inheritance  to  the  prejudice  of  the  con- 
tingent remainder-man,  such  an  account  and  compensation  must 
be  decreed  in  order  to  obtain  adequate  justice. 

On  this  I  rely  for  an  answer  to  that  objection. 

Fifth  objection. — That  the  demand  is  made  after  a  great 
length  of  time,  and  that  ought  to  be  allowed  as  a  bar  in  this 
Court. 

Answer. — But  though  there  is  length  of  time  in  the  case,  no 
statute  of  limitations  stands  in  the  way,  nor  is  there  any  laches 
to  be  imputed  to  the  plaintiff. 

It  is  true  the  articles  were  entered  into  in  1714,  and  the  tim- 
ber was  felled  soon  after :  but  the  plaintiff  was  not  born  till 
May,  1724.  His  father  lived  till  1727,  and  he  did  not  attain 
his  age  of  twenty-one  years  till  May,  1745  ;  and  this  bill 
was  brought  in  May,  1748,  within  three  years  after  his  coming 
of  age. 

As  to  the  inconvenience  objected  to  arise  from  this  length  of 
time,  how  is  that  inconvenience  greater  than  the  common  law's 
allowing  an  action  of  waste  to  be  brought  by  a  remainder-man 
in  fee,  after  the  death  of  a  mesne  remainder-man  for  life,  for 
waste  done  in  his  lifetime?  That  life  may  have  lasted  forty, 
fifty,  or  sixty  years  afterwards;  and  yet  this  the  law  allows. 
Besides,  in  this  case,  the  plaintiff  submits  to  accept  the  value 
on  the  foot  of  the  defendant's  answer,  which  avoids  the  difficulty 
of  an  account. 

Sixth  objection. — Another  objection  hath  occurred  to  me  in 
considering  this  case,  which  was  not  mentioned  at  the  bar;  and 
that  is,  that  by  suffering  a  recovery  in  1745,  the  plaintiff  hath 
altered  the  state  of  the  remainder  which  was  in  him  by  the 
will,  and  gained  a  new  use.  That  this  might  have  been  a 
bar  to  a  proper  action  of  waste  at  law,  for  waste  done  prece- 
dent ;  and  by  parity  of  reason  ought  to  take  away  his  remedy 
in  this  Court. 


320  TitleXVl.  Remainder.  Ch.  VII.  5.26. 

Answer. — This  objection,  though  it  may  strike  at  first,  yet  re- 
ceives a  clear  answer. 

I  admit  that  in  Co.  Lit.  53  b.  Lord  Coke  lays  it  down,  that 
after  waste  done,  there  is  a  special  regard  to  be  had  to  the  con- 
tinuance of  the  reversion  in  the  same  state  that  it  was  at  the  time 
of  the  waste  done  ;  for  if,  after  the  waste  done,  the  reversioner 
granteth  it  over,  though  he  taketh  back  the  whole  estate,  yet 
is  the  waste  dispunishable.  So,  if  A.  grant  the  reversion  to 
the  use  of  himself  and  his  wife,  and  of  his  heirs,  yet  the  waste 
is  dispunishable,  and  so  of  the  like  ;  because  the  estate  of  the 
reversion  continueth  not,  but  is  altered  ;  and  consequently  the 
action  of  waste  for  waste  done  before,  which  consists  in  privity, 
is  gone. 

This  is  undoubtedly  law  :  but  the  difference  is,  here  is  no  use 
or  new  estate  created.  The  use  of  this  recovery  is  declared  only 
to  the  plaintiff  himself  and  his  heirs,  whereby  his  estate  tail  is 
turned  into  an  estate  in  fee,  which  in  Lord  Derwentwater's  case, 
before  the  Judges  and  Delegates,  Hil.  6  Geo.  1.  was  solemnly 
determined  to  be  the  same  use,  and  the  same  fee,  only  delivered 
from  the  fetters  and  restraint  laid  upon  it  by  the  statute  De 
Dortis;  and  this  was  agreeable  to  the  resolution  of  the  case  of 
11  Mod.  181^  Abbot  against  Burton,  2  Salk.  590.  Trin.  7  Ann.  C.  B. ;  and 
to  the  case  of  Martin  ex  dem.  Tregonwell  against  Strachan, 
adjudged  in  B.R.  Hil.  16  Geo.  2.  and  affirmed  in  the  House  of 
Lords,  in  February,  1743. 

But  I  go  further  still ;  and  hold,  that  even  in  cases  where  the 
state  of  the  reversion  would  be  so  altered  by  the  act  of  the  re- 
versioner as  to  preclude  his  proper  action  of  waste,  yet  still  his 
property  in  the  timber  severed  before  would  remain,  and  he 
might  maintain  trover  for  it,  which  is  sufficient  to  take  off*  the 
force  of  this  objection,  as  applied  to  the  present  case. 

Seventh  objection. — I  shall  mention  but  one  objection  more, 
and  that  arises  recently  from  the  present  state  of  the  cause,  as 
it  comes  before  the  Court  upon  a  bill  of  revivor  against  the 
representative  of  Sir  John  Hind  Cotton,  the  original  defendant. 
That  an  action  of  waste  dies  with  the  person  ;  and  if  the  plaintiff' 
had  in  other  respects  been  in  a  condition  to  maintain  waste 
against  Sir  John  Hind  Cotton,  the  party  to  the  articles,  it  had 
been  gone  by  his  death.     That  the  law  is  the  same  as  to  the 
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action  of  trover :  pan  ratione,  he  hath  lost  his  equitable  remedy 
for  the  waste. 

Answer. — I  admit  the  law  to  be  clear,  that  an  action  of  waste 
dies  with  the  person ;  and  I  also  admit  that  I  cannot  find  any 
authority  or  precedent  for  maintaining  an  action  of  trover  against  See  Cowp.  276. 
an  executor  upon  a  conversion  by  the  testator  in  his  lifetime. 
Though  as  to  this  point  I  give  no  opinion  ;  for  thus  much  is 
certain,  that  an  action  of  trover  will  lie  for  an  executor  upon  a 
conversion  by  the  defendant,  in  the  lifetime  of  the  plaintiff's 
testator,  for  which  there  are  many  authorities ;  and  it  seems  dif- 
ficult to  be  reconciled  to  reason  and  justice  that  these  remedies 
should  not  be  mutual,  even  at  the  common  law. 

However,  I  will  admit,  for  argument's  sake,  that  the  action  of 
trover  for  the  timber  was  as  well  as  the  strict  action  of  waste 
would  have  been,  gone  at  the  common  law  :  but,  notwithstanding 
that,  I  am  of  opinion  that  the  plaintiff  is  entitled  to  the  same  re- 
lief in  this  Court. 

There  have  been  several  determinations  in  this  Court,  where, 
by  force  of  the  rule  actio  personalis  moritur  cum  persona,  the 
remedy  at  law  hath  been  extinguished  ;  yet  equity  hath  given 
the  like  satisfaction. 

It  is  well  known  that  at  common  law,  before  the  statute  of  30 
Car.  2.  c.  7,  and  4  and  5  Wm.  and  Mary,  c.  24.  s.  12,  no  action 
or  remedy  could  be  had  against  the  executor  of  an  executor  for  a 
devastavit  committed  by  the  first  executor  of  the  goods  of  the 
original  testator.  But  notwithstanding  this,  equity  did  not 
scruple  to  get  the  better  of  this  artificial  maxim,  and  decreed  an 
account  and  satisfaction  against  the  representatives  of  such  a 
wasting  executor  out  of  his  assets. 

This  is  laid  down  as  a  rule  in  equity  by  Lord  Chancellor 
Nottingham,  in  the  case  of  Price  against  Morgan,  2  Ch.  Cas. 
fol.  215. 

His  words  are :  "Although,  by  the  common  law,  when  the 
executor  wastes,  his  executor  shall  not  be  liable,  because  it  is  a 
personal  wrong,  it  is  otherwise  here  ;  and  the  common  law  will 
come  to  it  at  last ;  and,  therefore,  whatever  estate  of  the  wasting 
executor  is  come  to  his  representative,  which  his  testator  wasted, 
the  personal  estate  of  such  wasting  executor,  in  the  hands  of  his 
executor,  shall  answer." 

When  Lord  Nottingham  said  the  common  law  would  come  to 

VOL.    II.  Y 


322  Title  XVI.  Remainder.  Ch.  VII.  s.  26. 

it  at  last,  he  was  a  true  prophet ;  for  this  case  was  decided  in 
the  28th  of  Car.  2.,  and  the  law  was  altered  by  act  of  parliament 
in  the  30th  of  Car.  2. 
And.  l  Eq. Ca.  \  (j|K  Qas>  jgi.  Eton  College  against  Beauchamp  and  Biggs. 
— The  provost  and  fellows  of  Eton  were  possessed  of  a  rent  or 
pension  of  1/.  14s.  per  annum,  granted  by  King  Hen.  VI.  to  that 
college,  issuing  out  of  the  lands.  The  defendant  Biggs  was 
executor  of  the  tenant;  and  the  bill  was  brought  for  a  satisfac- 
tion of  the  arrears  of  rent  incurred  in  his  testator's  lifetime, 
and  supfoested  that  the  college  did  not  know  the  lands  out  of 
which  the  rents  were  issuable,  and  so  could  not  distrain  ;  and 
though  the  person  of  the  terre-tenant  was  not  chargeable  with 
the  rent  at  law,  but  only  the  land  by  way  of  distress  ;  yet,  foras- 
much as  the  testatrix  held  the  land,  and  did  not  pay  the  rent, 
it  was  said  that  thereby  the  testatrix's  personal  estate  was 
augmented  ;  and  therefore  the  Master  of  the  Rolls,  Sir  Harbottle 
Grimstone,  decreed  the  executor  to  pay  the  arrears,  as  far  as  he 
had  assets  of  the  testatrix. 

In  2  Mod.  293.  Anon.  Error,  Hil.  29  Car.  2.  in  the  Exchequer 
Chamber,  before  the  Lord  Chancellor  and  Lord  Treasurer,  assist- 
ed by  the  two  Chief  Justices  : — The  case  was,  the  plaintiff  had 
declared  against  the  defendant,  as  executor  of  Edward  Nichols, 
who  was  executor  of  the  debtor.  The  defendant  pleaded  that 
the  said  debtor  died  intestate  ;  and  administration  of  his  goods 
was  granted  to  a  stranger,  absque  hoc,  that  Edward  Nichols  was 
ever  executor :  but  did  not  say  by  his  plea,  or  ever  administered 
as  executor ;  for,  in  truth,  he  was  executor  de  son  tort.  The 
plaintiff'  replied,  that  before  the  administration  granted  to  the 
stranger,  Edward  Nichols  possessed  himself  of  divers  goods  of 
the  debtor,  and  made  the  defendant  executor,  and  died.  And 
to  this  replication  the  defendant  demurred.  Judgment  was 
given  for  the  plaintiff  in  the  Court  of  Exchequer,  but  reversed 
in  the  Exchequer  Chamber;  for  an  executor  of  an  executor  de 
son  tort  is  not  liable  at  law,  though  the  Lord  Chancellor  Not- 
tingham said  he  would  help  the  plaintiff  in  equity. 

These  authorities  would  be  sufficient  to  establish  the  point  1 
am  now  upon  :  but  I  go  further;  and  hold,  that  in  all  cases  of 
fraud  the  remedy  doth  not  die  with  the  person  ;  but  the  same 
relief  shall  be  had  against  an  executor  out  of  the  assets  of  his 
testator,  as  ought  to  have  been  given  against  the  testator  him- 
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self.  For  as  equity  disclaims  the  maxim  that  a  personal  remedy 
dies  witli  the  person  ;  wherever  the  demand  is  proper  for  that 
jurisdiction,  this  Court  will  follow  the  estate  of  the  party  liable 
to  that  demand,  and  out  of  that  decree  satisfaction.  Now,  col- 
lusion between  two  persons,  to  the  prejudice  and  loss  of  a  third, 
is,  in  the  eye  of  the  Court,  the  same  as  a  fraud  ;  and  you  have 
observed  that  one  principal  ground  of  the  judgment  of  the  Court 
in  this  case  is,  collusion  appearing  upon  the  face  of  the  articles 
set  forth  in  the  answer. 

I  have  now  gone  through  the  arguments  and  objections  aris- 
ing upon  the  particular  case,  and  the  authorities  of  law  and 
equity. 

One  general  argument  remains,  of  which  the  counsel  on  both 
sides  did  in  their  turns  endeavour  to  avail  themselves  ;  I  mean 
the  argument  ab  inconvenient*,  which  undoubtedly  is  of  weight, 
especially  in  a  new  case. 

On  the  side  of  the  defendants  were  urged  the  inconveniences 
that  would  arise  from  making  such  a  precedent,  which  would 
tend  to  lock  up  the  timber  of  the  kingdom  from  coming  to  mar- 
ket ;  would  create  questions  between  possessors  of  estates  and 
contingent  remainder-men  springing  up  at  a  great  length  of 
time  :  and  there  would  be  no  knowing  where  to  stop. 

But  let  these  inconveniences  be  compared  with  the  inconveni- 
ences that  follow  on  the  other  hand,  from  laying  it  down  that  a 
contingent  remainder-man  cannot  possibly  have  any  remedy  in 
such  a  case  ;  I  say,  let  them  be  compared,  and  the  former  will 
weigh  nothing  in  the  opposite  scale  against  the  latter. 

Thus  far  the  law  allows  settlements  of  estates  to  go,  and  no 
further  ;  and  it  hath  been  found  to  be  a  convenient  medium  be- 
tween perpetuities,  and  too  flux  and  unstable  a  condition  of 
things.  Most  of  the  family  estates  in  this  kingdom  are  under 
such  settlements  ;  and  it  frequently  happens  that  the  first  re- 
mainder-man of  the  inheritance  vested  is  a  remote  relation  ; 
remote  in  blood,  and  remote  in  the  prospect  of  succession,  per- 
haps after  fifty  years'  contingent  limitation  of  that  inheritance. 

If  what  has  been  done  in  this  case  should  be  determined  to 
have  been  done  impune,  without  any  possible  recompense  in  a 
court  of  equity,  what  havoc  would  it  make,  and  what  a  licence 
would  be  proclaimed !  Every  remainder-man  in  fee,  though 
after  ever  so  many  contingent  limitations,  might,  by  collusion 
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with  the  tenant  for  life  or  years  in  possession,  or  perhaps  of  his 
under-tenant,  strip  the  estate,  and  convert  the  value  of  it  to 
their  own  use.  Suppose  an  estate  in  the  great  timber  coun- 
ties of  England,  in  the  North,  or  in  Cornwall,  where  the  prin- 
cipal value  may  consist  in  timber  or  mines,  all  that  value  may 
be  exhausted  and  dissipated  before  a  first  son  is  born.  He  may 
find  nothing  but  the  shell  of  what  was  intended  for  the  lasting 
support  of  a  family  of  honour. 

It  will  be  no  answer  to  this  to  say,  the  trustees  to  preserve 
continent  remainders  may  bring  a  bill  for  an  injunction  to  stop 
this  mischief.  The  mischief  may  be  completely  executed  before 
they  know  it :  nay,  possibly  before  they  can  know  whether  they 
are  trustees  or  not :  for  it  most  frequently  happens  that  trustees 
to  preserve  contingent,  uses  are  inserted  in  settlements  and  wills 
without  their  being  made  acquainted  with  it. 

From  hence  it  is  evident  that  this  will  be  but  a  shadow  of  a 
remedy,  unless  the  Court  goes  further,  and  builds  a  more  ade- 
quate relief  upon  the  same  principles. 

And  here  1  cannot  help  adding,  that  this  becomes  of  the 
greater  importance  from  the  practice  and  abuses  of  the  times 
into  which  we  are  fallen  ;  when  so  many  new  inventions  and 
contrivances  daily  shew  themselves  in  courts  of  justice,  to  supply, 
or  to  tempt,  or  to  impose  upon  the  extravagance  and  necessities 
of  tenants  for  life  to  the  destruction  of  their  families. 

These  considerations  bring  to  my  mind  the  last  reasonings  of 
the  judges  in  Fermor's  case,  3  Co.  79. ;  and  with  that  I  will 
conclude. 

That   resolution  was  quite  new,  and   of  the  first  impression, 
and  was  contrary  to  the  letter  of  the  statute  of  the  4th  of  Hen. 
Tit.  35.  7.  c.  24.:   but  the  book  says,  "  Lastly,   the  judges,  in  this  reso- 

lution, did  greatly  respect  the  general  mischief  which  would 
ensue,  if  such  fines,  levied  by  practice  and  covin  of  persons  who 
had  particular  interests,  should  bar  those  who  had  the  in- 
heritance." 

The  result  of  the  whole  is, — I  must  decree  satisfaction  to  the 
plaintiff  for  what  the  late  Sir  John  Hind  Cotton  received  out  of 
his  assets;  and  if  the  original  limitations  had  been  still  subsist- 
ing, 1  must  have  directed  this  money  to  have  been  laid  out  in 
lands,  to  the  same  uses  :  but  as  these  are  now  barred,  and  the 
plaintiff  is  tenant  in  fee,  the  money  is  his  own. 
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In  this  the  question  of  interest  is  material ;  and    I  have  con 
sidered  it.      The  principal  money  is  reckoned   by  the  answer  at 
1,000/.;  the  cause  being  heard   on  bill  and    answer,  and    the 
plaintiff  having  at  the  bar  prayed  interest  from  the  time  it  \ 
received,  in  respect  of  the  possible  growth  of  timber. 

But  there  being  no  proof,  it  does  not  appear  what  was  the 
condition  of  the  timber  ;  whether  by  the  time  the  plaintiff's 
father  died  in  1727,  it  might  not  have  been  decayed,  and  of 
little  value;  what  might  have  been  exhausted  in  repairs,  or  de- 
stroyed by  tempests  or  accidents;  or  what  young  timber  may 
have  grown  up  in  its  place  in  the  mean  time.  From  these  con- 
siderations, and  as  this  is  a  new  case,  I  do  not  think,  fit  to  "ive 
interest  further  back  than  the  filing  of  the  bill. 
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CHAP.  VIII 

Other  Matters  relating,  to  Remainders. 


1.  Where  Contingent  Remain- 
ders are  limited,  the  In- 
heritance remains  in  the 
Grantor. 

12.  How  far  this  Doctrine  is  «/'- 
plicable  to  Common  Law 
Conveyances. 


Sect.  14.   Contingent  Remainders  are 
transmissible. 
18.  Exception  to  this  Rule. 
20.  A  Contingent  Remainder  may 
pass  by  estoppel. 

22.  May  be  assig7icd  in  Equity. 

23.  And  devised  by  Will. 


Section   I. 

Where  a  remainder  of  inheritance  is  limited  in  contingency, 
by  way  of  use,  the  inheritance  in  the  mean  time,  if  not  otherwise 
disposed  of,  remains  in  the  settlor  or  grantor,  until  the  contingency 
happens,  to  take  it  out  of  him. 

2.  Thus,  in  Sir  E.  Clere's  case,  it  was  resolved  by  Popham, 
Chief  Justice,  and  Baron  Clarke,  upon  conference  had  with  the 
other  Justices,  that  "  if  a  man  seised  of  lands  in  fee  makes  a 
feoffment  to  the  use  of  such  person  and  persons,  and  of  such 
estate  and  estates  as  he  shall  appoint  by  his  will,  that  by  opera- 
tion of  law,  the  use  doth  vest  in  the  feoffor,  and  he  is  seised 
of  a  qualified  fee ;  that  is  to  say,  till  declaration  and  limitation 
be  made  according  to  his  power."  And  that  "  when  a  man 
makes  a  feoffment  to  the  use  of  his  last  will,  he  has  the  use  in 
the  mean  time." 

3.  A  feoffment  was  made  to  the  use  of  the  feoffor  for  his  life, 
afterwards  to  the  use  of  such  tenants  as  he  should  demise  any  part 
of  the  premises  to,  for  life  or  years,  &c. ;  afterwards  to  the  use 
of  the  performance  of  his  will,  and  to  the  use  of  such  person  and 
persons  to  whom  he  should  devise  any  estate  in  the  premises ; 
and  after  performance  of  his  will,  to  the  use  of  several  persons 
successively  in  tail ;  and  ultimately  to  the  use  of  himself  and  his 
heirs  for  ever. 

It  was  held  that  nothing  vested  till  the  death  of  the  feoffor, 
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because  he  had  power  bv  his  will  to  devise  to  any  person  even 
in   fee  simple  ;  from  which  it   followed  that,  in   the  mean  time, 
the  use  of  the  fee  vested  in  the  feoffor,  as  it  was  adjudged  in 
Clere's  case. 

4.  In  the  case  of  Davis  v.  Speed,  Lord  Holt  put  this  case. —  Carth,  262. 
"  If  a  feoffment  in  fee  is  made  to  the  use  of  A.  and  the  heirs  of 

his  body  begotten,  the  remainder  in  fee  to  the  right  heirs  of 
T.  S.  who  is  then  living,  in  such  case  the  fee  simple  is  not  in 
abeyance,  nor  in  the  feoffee  ;  but  the  use  of  the  fee  shall  result  to 
the  feoffor,  and  remain  in  him  until  the  contingency,  viz.  the 
death  of  T.  S.  shall  happen." 

5.  It  is  the  same  where  a  contingent  remainder  is  created 
by  a  devise  ;  as  the  inheritance  will  descend  to  the  heir  of  the 
devisor. 

6.  Thus  in  the  case  of  Plunkett  v.  Holmes,  it  was  said  by  Ante,  c.  6. 
Wyndham  and  Twisden,  and  agreed  by  the  other  Judges,   that 

the  fee  descended  to  T.  as  heir,  till  the  contingency  happened, 
though  not  so  as  to  confound  his  estate  for  life,  and  was  not  in 
abeyance.  That  in  relation  to  L.,  T.  took  only  an  estate  for  life : 
but  in  the  mean  time,  by  operation  of  law,  he  had  the  fee  in  such 
sort,  as  that  there  should  be  an  hiatus,  to  let  in  the  contingency 
when  it  happened. 

7.  S.  Shelton  devised  to  his  wife  for  life,  if  she   had  a  son,  Purefoy  v. 
and  caused  it   to  be  called  by  his  Christian  name  and  sirname ;  2  Saund.  389. 
then  he  gave  the  inheritance  of  his  lands  to  him  ;  and  if  he  died 

under  twenty-one,  then  to  his  own  heirs.  After  the  death  of  the 
devisor,  his  widow  married  again,  and  procured  a  conveyance  of 
the  inheritance  from  the  heir  at  law  to  her  husband  and  herself, 
and  levied  a  fine  to  them. 

Saunders  urged  that  the  contingent  remainder  to  the  son  was 
not  destroyed  ;  for  that,  at  the  time  of  the  fine,  the  heir  of  the 
testator  had  no  reversion  or  estate  in  him;  because  an  estate  for 
life  was  devised  to  the  wife,  and  the  remainder  in  fee  was  de- 
vised to  her  son  upon  a  contingency;  so  that,  until  it  could  be 
known  whether  such  contingency  would  happen  or  not,  the  re- 
version must  be  in  abeyance,  not  in  the  heir ;  and  then  his  con- 
veyance gave  no  estate  to  the  husband  and  wife,  but  they  were 
only  tenants  for  the  life  of  the  wife,  as  before. 

Lord  Hale  interrupted  him ;  and  said  it  was  clear  the  rever- 
sion was  in  the  heir  of  the  testator  by  descent,  not  in  abeyance. 
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Accordingly  it  was  adjudged  that  the  contingent  remainder  was 
destroyed. 
Loddington  i.  g_   in  ^jg  case  0f  Carter   v.    Barnardiston,  which  has  been 

Kyme,  ante, 

c.  I.  already  stated   under  another  name,    a   question   arose  whether 

the  fee  was  in  abeyance,  or  descended  to  the  testator's  heir 
at  law. 
l  P.Wms.  611.  Sir  J.  Jekyll  considered  the  fee  as  in  abeyance.  He  strongly 
argued  against  the  notion  of  the  fee's  descending  (in  that  case  at 
least)  to  the  heir  at  law  of  the  testator,  till  the  contingency  hap- 
pened ;  yet  admitted  that  where  one  devises  lands  to  A.  for  life, 
remainder  to  the  right  heirs  of  J.  S.  then  living,  though  the 
remainder  in  fee  is  in  abeyance,  yet  there  is  a  possibility  left  in 
the  heir.  That  this  was  plain,  even  in  the  case  of  a  grant ;  and 
that  this  possibility  seemed  such  an  interest,  as  entitled  the  donor 
to  enter  for  the  forfeiture  made  by  tenant  for  life  ;  for  his  estate 
was  as  much  determined  as  it  would  have  done  by  his  death  ; 
and  it  was  absurd  that  a  tenant  for  life,  by  an  unlawful  act,  viz. 
by  his  destroying  the  contingent  remainder,  should  gain  to  him- 
self an  indefeasible  fee  simple.  It  was  like  the  possibility  that 
was  upon  a  grant  at  common  law  to  a  man  and  the  heirs  of  his 
body  ;  for  there,  though  the  grantor  had  no  reversion,  yet  he 
might  enter  when  the  grantee  died  without  issue. 

Upon  an  appeal  to  Lord  Parker,  this  decree  was  reversed. 
Mr.  Peere  Williams  thus  reports  the  Chancellor's  argument. 

"  As  to  the  remainder  in  fee  being  in  abeyance,  or  in  the 
custody  of  the  law,  or  (as  some  call  it)  in  grernio  legis,  his  Lord- 
ship much  exposed  that  notion,  saying,  the  most  reasonable 
inference  from  it  was,  that  it  should  be  for  the  preservation  of 
this  remainder:  but  since  the  construing  the  fee  to  be  in  abey- 
ance would,  on  the  contrary,  tend  to  the  manifest  destruction 
thereof,  and  since  nothing  but  necessity  in  any  case  should  oc- 
casion the  fee  simple  to  be  in  abeyance;  since  the  diversity  taken 
by  the  books  was  between  a  will  and  a  common  law  conveyance, 
and  that  in  case  of  a  will,  where  the  remainder  was  devised  in 
contingency,  it  was  held  that  the  reversion  in  fee  descended  to 
the  heir  at  law  in  the  mean  time,  and  that  whatsoever  estate 
was  not  disposed  of  by  the  testator  descended  to  the  heir.  His 
Lordship  said  he  should  abide  by  that  opinion,  and  was  very 
clear  in  it. 

"  That  it  was  a  strange  construction  to  take  pains,  by  a  strain 
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in  law,  to  place  a  remainder  inlaw  in  nubibus,  or  in  abeyance,  on 
purpose  that  the  testator's  intention  should  be  wholly  frustrated, 
and  that,  the  tenant  for  life  should  be  under  a  temptation  to  dis- 
appoint the  will,  by  destroying  the  contingent  remainder  by  a 
recovery  or  feoffment,  which  in  this  case  must  be  tortious  con- 
veyances :  nay,  what  was  still  more  extraordinary,  that  the 
tenant  for  life  must,  be  rewarded  for  this  wrong  ;  and  that  he, 
who  before  had  but  an  estate  for  life,  should  gain  an  absolute 
and  indefeasible  fee  simple  ;  and  this  by  doing  a  wrongful  act, 
which  would  be  to  take  advantage  of  his  own  wrong,  both 
against  law  and  reason. 

"  That  the  case  of  Plunkett  v.  Holmes  was  a  resolution  in  Ante,  c.  6. 
point,  that  where  the  remainder  in  fee  was  devised  in  contingency, 
the  fee  descended  to  the  heir  until  the  contingency  happened. 
And  though  he  should  admit  that  resolution  to  be  extrajudicial, 
and  not  directly  to  the  point  then  in  question;  yet  the  opinion 
of  four  learned  Judges  must  be  of  great  weight,  especially  against 
the  notion  which  was  contended  for  by  the  other  side.  And 
that  the  case  of  Purefoy  v.  Rogers,  in  2  Saunders,  was  equally  Ante. 
in  point :  and  the  interruption  which  Lord  Hale  gave  to  Saun- 
ders, who  attempted  to  argue  this,  did  not  proceed  from  any  heat 
or  impatience  in  Lord  Hale,  who  was  master  of  a  great  deal  of 
temper  as  well  as  learning;  but  from  the  result  of  his  fixed  judg- 
ment and  opinion,  that  where  after  an  estate  for  life  the  remain- 
der in  fee  was  devised  upon  a  contingency,  the  fee  simple  not 
being  disposed  of  until  the  contingency  happened,  must  in  the 
mean  time  descend  to  the  heir.  And  to  say  that  in  these  cases 
of  Plunkett  v.  Holmes,  and  Purefoy  v.  Rogers,  the  devise  over 
of  the  fee,  after  the  contingent  devise  in  fee,  was  to  the  testator's 
right  heirs;  and  that  this  distinguished  it  from  the  principal 
case,  and  made  the  heir  take  by  descent,  was  hardly  agreeable 
to  the  rules  of  law  ;  for  when  the  testator  had  devised  the  re- 
mainder in  fee  upon  so  remote  a  contingency,  having  in  that 
manner  given  a  fee,  he  could  go  no  farther,  nor  devise  any  re- 
mainder over  ;  and,  therefore,  in  such  case,  the  devise  over  of 
the  fee  simple  would  be  void,  whether  made  to  the  heir  or  to  any 
other  person. 

"  That  these  devises  to  the  issue  male  of  Evers  Armyn  in  fee, 
if  there  should  be  any  issue  male,  or  if  there  should  be  none, 
then  that  Willoughby  should    go  to   Barnardiston  in   fee,  and 
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Pickworth  to  Styles  in  fee,  being  made  upon  contingencies  that 
never  happened,  it  was  the  same  thing  as  if  those  devises  had 
never  been  made ;  and  consequently  the  reversion  in  fee  de- 
scended to  the  testator's  heir  at  law." 

9.  Notwithstanding  the  authority  of  the  preceding  cases,  the 
doctrine  of  the  fee  simple  being  in  abeyance,  was  held  by  Lord 
Talbot  in  the  following  case. 

10.  A.  devised  lands  to  B.  and  C,  and  the  survivor  of  them, 
and  the  heirs  of  such  survivor,  in  trust  to  sell  :  the  estate  was 
decreed  to  be  sold  ;  and  it  being  referred  to  the  Master  to  see 
whether  the  parties  could  make  a  good  title,  he  reported  that 
they  could  not  make  a  good  title,  there  being  no  fee  simple  in 
the  trustees,  for  that  the  remainder  in  fee  could  only  be  vested 
in  the  survivor,  and  it  was  uncertain  which  of  the  two  trustees 
would  be  the  survivor. 

Exceptions  being  taken  to  the  Master's  report,  Lord  Talbot 
held  that  the  trustees  joining  in  a  fine  of  the  premises,  would 
pass  a  good  title  to  the  purchaser  by  estoppel :  that  here  the  fee 
was  in  abeyance.  And  it  being  said  by  the  counsel  that  the 
heir  of  the  devisor  would  join  in  the  conveyance  to  the  purchaser, 
he  replied  that  the  heir's  joining  would  supply  the  want  of 
proving  the  will,  but  that  in  every  other  respect  it  would  be  void. 

11.  Mr.  Fearne  has  observed  that  the  opinion  in  this  case 
does  not  appear  to  have  been  the  subject  of  sufficient  consider- 
ation to  be  relied  on  as  an  authority  against  the  doctrine  relative 
to  the  descent  of  the  inheritance  to  the  testator's  heir ;  which 
appears  to  have  been  so  directly  and  fully  established  by  the 
several  cases  above  stated,  that  to  dispute  the  descent  of  the 
inheritance  to  the  heir  at  law  of  the  testator,  in  the  case  of  a 
contingent  remainder  created  by  will,  would  be  sacrificing  the 
authority  of  a  series  of  cases  wherein  that  point  had  been 
solemnly  decided,  and  repeatedly  recognized,  after  the  maturest 
discussion,  to  the  occasional  opinion  of  Lord  Talbot,  in  Vick  v. 
Edwards,  where  that  point  was  not  debated,  nor  the  direct 
subject  of  decision. 

12.  The  preceding  observations  on  the  doctrine  of  the  continu- 
ance of  the  inheritance  in  the  grantor  and  his  heirs,  or  in  the 
heirs  of  the  devisor,  is  confined  to  cases  of  conveyances  by  way 
of  use,  and  dispositions  by  will  ;  for  different  opinions  have  pre- 
vailed in  respect  to  its  admission  in  conveyances  at  common  law. 
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Some  have  held  that  in  case  of  a  lease  for  life,  remainder  to 
the  right  heirs  of  J.  S.,  then  living,  no  estate  at  all  remains  in 
the  grantor;   and  that  he  cannot  enter  for  the  forfeiture  in  case 
of  a  feoffment  by  the  tenant  for  life:  whilst  others,  though  dis- 
inclined to  admit  that  any  estate  remains  in  the  grantor  in  such 
case,  still  allow  him  a  right  of  entry  for  the  forfeiture,  upon  a 
feoffment  by  the  tenant  for  life  ;  no  less  than  on  the  determina- 
tion  of  his  estate  by  death,  before  the  contingency  happens. 
These  opinions  are  founded  on  an  assumption  that  the  remainder  \  fnst.  342  b. 
must  pass  out  of  the  donor  at  the  time  of  the  livery,  consequently 
that  no  estate  shall  remain  in  him  after  such  livery ;  therefore,  in 
the  case  of  a  lease  to  one  for  life,  remainder  to  the  rio;ht  heirs  of 
J.  S.,  the  remainder  is  in  abeyance,  or  in  nubibus,  or  in  gremio 
hgis.     Though,  says  Mr.  Fearne,  by  way  of  some  sort  of  com- 
promise between  common  sense,  and  the  supposition  of  an  estate 
passing  out  of  a  man,  when  there  is  no  person  in  rerum  naturd, 
no  object  besides  hard  and  hardly  intelligible  words  for  the  re- 
ception of  it,  at  the  time  of  the  livery,   they  are  compelled  to 
admit  such  a  species  of  interest  to  remain  in  the  grantor,  as  upon 
the  determination  of  the  estate,  before  the  contingent  remainder 
can  take  place,  entitles  the  grantor  or  his  heirs  to  enter,  and  re- 
assume  the  estate. 

13.  In  2  Roll's  Abridgment,  418,  it  is  laid  down,  that  if  a  Yin.  Ab. 
lease  for  life  or  in  tail  be,  the  remainder  to  the  right  heirs  of 
J.  S.,  and  tenant  for  life  dies  without  issue,  living  J.  S.,  the  re- 
mainder is  void,  because  J.  S.  cannot  have  an  heir  during  his 
life:  and  inasmuch  as  this  does  not  take  effect  during  the  parti- 
cular estate,  it  shall  never  take  effect,  though  he  dies  after  and 
has  an  heir;  in  such  case,  inasmuch  as  the  remainder  cannot 
take  effect,  the  donor  shall  have  the  land  again.  What  is  this  Cont.  Rem. 
in  effect,  says  Mr.  Fearne,  but  admitting  that  no  more  actually 
passed  out  of  the  grantor  than  the  estate  to  the  tenant  for  life, 
or  in  tail ;  until  and  unless  J.  S.  died  before  the  estate  of  such 
tenant  determined. 

14.  A  contingent  remainder  of  inheritance  is  transmissible  to  Contingent  re- 
,        ,     .  ~  ,,  ,  .......  .  mainders  are 

the  heirs  ot  the  person  to  whom  it  is  limited,  it  such  person  transmissible. 

chance  to  die  before  the  contingency  happens. 

15.  Richard  Lower  made  a  feoffment  to  the  use  of  himself  for  Wealev. Lower, 
life ;  after  the  death  of  himself  and  P.  his  wife,  to  the  use  of  Pollex'  54, 
Thomas  his  eldest  son  for  life  ;  after  the  death  of  Richard,  and 
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P.  his  wife,  and  Thomas,  to  the  use  of  Jane,  the  wife  of  Thomas, 
and  of  such  is-nc  male  or  female,  as  the  said  Thomas  should 
beget  on  her ;  if  Thomas  should  have  no  issue  by  her,  then  to 
the  use  of  Jane  for  life ;  and  after  the  death  of  Richard  and  P. 
his  wife,  and  Jane,  all  the  lands  to  the  use  of  Thomas  and  the 
heirs  male  of  his  bodv  ;  remainder  to  the  right  heirs  of  Thomas. 

Thomas  had  issue  a  daughter,  then  made  a  lease  of  all  the 
lands  by  deed  indented,  for  five  hundred  years ;  afterwards 
granted  the  lands  by  fine  to  the  lessee  for  five  hundred  years, 
and  died  in  the  lifetime  of  Richard. 

It  was  held  that  the  estate  limited  to  Thomas  was  a  contin- 
gent remainder,  for  the  particular  estate  was  only  for  the  life  of 
Richard,  whereas  Thomas's  estate  was  not  to  commence  till  after 
the  death  of  Richard  and  P.  his  wife;  and  though  Thomas 
levied  the  fine  for  five  hundred  years,  and  died  before  the  con- 
tingency happened,  yet  his  heir  afterwards,  when  the  contin- 
gency did  happen,  was  bound  by  the  fine,  and  the  lease  for  five 
hundred  years  took  place  ;  for  it  was  agreed  that  the  contingent 
remainder  descended  to  his  heir. 

16.  The  same  law  holds  with  respect  to  contingent  uses, 
which  will  also  decend,  where  the  person  to  whom  they  are 
limited  dies  before  the  contingency. 

17.  Thus  it  is  laid  down  in  Shelley's  case,  that  if  a  man  seised 
of  the  manor  of  S.  covenants  with  another  that  when  J.  S.  shall 
enfeoff  him  of  the  manor  of  D.,  then  he  will  stand  seised  of  the 
manor  of  S.  to  the  use  of  the  covenantee  and  his.  heirs  :  the  co- 
venantee dies,  his  heir  within  age.  J.  S.  enfeoffs  the  covenantor. 
Held,  that  the  heir  should  be  adjudged  in,  in  course  and  nature 
of  a  descent;  and  yet  it  was  neither  a  right,  title,  use,  nor  action 
that  descended,  but  only  a  possibility  of  an  use,  which  could 
neither  be  released  nor  discharged  :  but  it  might,  if  the  condition 
had  been  performed,  have  vested  in  the  ancestor;  and  then  the 
heir  had  claimed  it  by  descent. 

1 8.  Mr.  Fearne  has  observed,  that  some  cases  may  arise  where 
the  existence  of  the  devisee  of  a  contingent  remainder,  at  some 
particular  time,  may,  by  implication,  enter  and  make  part  of  the 
contingency  itself,  upon  which  such  interest  is  intended  to  take 
effect:  in  which  case  it  cannot  descend. 

19.  Thus,  in  a  modern  case,  where  a  husband  and  wife  settled 
certain  lands,  which  were  the  inheritance  of  the  wife,  to  the  use 
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of  the  wife  for  life,  remainder  to  the  husband  for  life,  if  he  and 
his  wife  should  have  any  issue  that  should  so  long  live,  remain- 
der to  all  such  children  in  fee,  us  tenants  in  common  ;  if  the  wife 
should  die  without  issue,  or  all  such  issue  should  die  before 
twenty-one,  then,  as  to  one  moiety,  to  the  husband  in  fee.  The 
husband  died  in  the  lifetime  of  his  wife. 

The  Court  was  clearly  of  opinion  that,  upon  all  the  circum- 
stances of  the  case,  the  contingency  upon  which  it  was  intended 
that  the  estate  of  the  husband  should  arise  was  that  of  his 
surviving  his  wife;  and  that  as  he  died  first,  the  contingency 
never  arose. 

20.  A  contingent  remainder  [might  previously  to  the  31st  day  Acontingent 

D  °  .  „  remainder  may 

of  December    1833],  be  passed  by  fine,  operating  by   way   of  pass  by  estoppel, 
estoppel,  so  as  to  bind  the  interest  which  shall  afterwards  accrue  seestat.3&*4 
by  the  contingency.  Will. 4. c.  74. 

21.  Thus,  in  the  case  of  Weale  v.  Lower,  it  was  determined,  Ante.s.  15. 

,      .  i         /»        i  i  *  j    Davies  r.  Bird, 

that  though  the  fine  operated  at  first  by  conclusion,  and  passed   j  M  Ly  Yo.88. 

no  interest,  yet  the  estoppel  should  bind  the  heir :  that  upon  the  f^^^vet' 

happening  of  the  contingency,  the  estate  by  estoppel  became  an  Cress.  181. 

estate  in  interest,  of  the  same  effect  as  if  the  contingency  had   infra,  vrol.5. 

happened  before  the  fine  was  levied  :  and  that  if  the  fine  had  s  '9"#    ' 

been  in  fee,  it  would  have  barred  the  heir,  and  operated  to  the 

benefit  of  the  possession,  as  the  fine  of  a  disseisee  to  a  stranger :  vick  v.  Ed- 

but  being  only  for  years,  the  fee  was  vested,  and  the  term  good,  s>  l0b' 

being  drawn  out  of  the  fee. 

22.  Although    a  contingent  remainder  cannot  be   passed  or  May  be  assigned 
transferred  by  a  conveyance  at  law,  before  the  contingency  hap-    Fearne,"3t>6. 
pens,  otherwise  than  by  estoppel,  by  deed  or  fine,  or  by  a  com-  ^t°"36 

mon  recovery,  wherein  the  person  entitled  to  the  contingent 
estate  comes  in  as  vouchee  ;  yet  it  seems  that  contingent  estates 
are  assignable  in  equity.  Tit.  38.  c.  20. 

23.  Contingent  remainders  were  formerly  held  not  to  be  de-  And  devised  by 
visable  by  the  persons  entitled  thereto,  whilst  they  remained  in 
contingency:  but  it  has  been  determined  in  some  modern  cases, 

that  where  contingent  remainders  are  descendible  to  the  heirs 

of  the  persons  entitled   to  them,  they  may  be  devised  by  will,  Tit.  38.  c.  3. 

.1  Hen.  131. 

like  any  other  estates,  of  which  an  account  will  be  given  here-  30  Yes.  17.  p. 

c  182. 

after. 
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Section  I. 

Description  of.    The  second  kind  of  estate  in  expectancy  is  called  a  reversion  ; 

l  Inst.  142  b.  ^^  .g  (jefinecj  by  Lord  Coke  to  be  the  returning  of  the  land  to 
the  grantor  or  his  heirs,  after  the  grant  is  determined.  Reversio 
terra  est  tanquam  terra  revertens  in  possessione  donatori,  sive 
haredibus  suis,  post  donum  jinitum.  In  another  place  Lord  Coke 
describes  a  reversion  to  be,  where  the  residue  of  the  estate  always 
continues  in  him  who  made  the  particular  estate. 

2.  The  idea  of  a  reversion  is  founded  on  the  principle,  that 
where  a  person  has  not  parted  with  his  whole  estate  and  interest 
in  a  piece  of  land,  all  that  which  he  has  not  given  away  remains 
in  him  ;  and  the  possession  of  it  reverts  or  returns  to  him,  upon 
the  determination  of  the  preceding  estate.     Hence  Lord  Coke 

sayS) "  and  the  law  termeth  a  reversion  to  be  expectant  on  the 

particular  estate,  because  the  donor  or  lessor,  or  their  heirs,  after 
every  determination  of  any  particular  estate,  doth  expect  or  look 
for,  to  enjoy  the  lands  or  tenements  again." 

3.  If  therefore  a  person  who  is  seised  in  fee  conveys  his  estate 
to  A.  for  life,  remainder  to  B.  for  life,  remainder  to  twenty  other 
persons  for  life,  he  still  retains  the  fee  simple   of  the  lands, 


1  Inst.  183  b. 
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because  he  has  not  parted  with  it.  But  as  that  fee  simple  can 
only  return  or  fall  into  possession  upon  the  determination  of  the 
preceding  estates,  it  is  only  an  estate  in  reversion. 

4.  Before  the  statute  De  Donis  conditionalibus,  do   reversion  Tit.2.c. l. 
remained  in  the  donor,  after  he   had   created  a  conditional   fee  ; 
because  the  grantee  of  such  an  estate  was  considered  as  having 

the  entire  property  of  it ;  and  the  donor  had   only  a  possibility 

of  reverter   not  an  actual  estate  in  reversion.     But  as  soon  as  riowd.248. 

the  statute  De  Donis  was  made,  the  judges  held  that  the  estate 

given  to  a  man  and  the  heirs  of  his  body,  was  only  a  particular 

estate,   therefore   there   remained   an    estate  in  reversion  in  the 

donor. 

5.  Lord  Coke  has  observed  that  this  point  was  once  doubted,  l  Inst.  22  b. 
but  without  reason,  for  at  the   same  session  of  parliament  in 

which  the  statute  De  Donis  was  made,  ch.  3.  it  is  expressly  said, 
vel  per  don  urn  in  quo  reservatur  reversio.  So  that,  by  the  judg- 
ment of  the  same  parliament,  a  reversion  was  settled  in  the 
donor. 

6.  Where  a  gift  is  made  of  a  qualified  or  base  fee,  no  reversion 
remains  in  the  donor.     For  Lord    Coke  says, — "  If  lands  be  1  Inst.  18  a. 
given  to  A.  and  his  heirs,  so  long  as  B.  hath  heirs  of  his  body, 
remainder  over  in  fee,  the  remainder  is  void."     But  Lord  C.  J. 
Vaughan  observing  upon  this  passage,  doubts   whether  it  be 

law  ;  and  says, — "  When  such  a  base  fee  determines  for  want  of  Vaugh.  R.  269. 
issue  of  the  body  of  B.,  the  land  returns  to  the  grantor  and  his 
heirs,  as  a  kind  of  reversion  ;  and  if  there  can  be  a  reversion  of 
such  an  estate,  1  know  not  why  a  remainder  may  not  be  granted 
of  it." 

7.  Where  a  person  creates  an  estate  for  years  by  lease,  he  l  Inst.  46  b. 
has  a  reversion  as  soon  as  the  lessee  enters,  and  not  before.    But  g/ijj."  ' 
when  an  estate  for  years  is  created  by  a  conveyance  deriving  its  Tit.  11.  c.  4. 
effect  from  the  statute  of  Uses,  the  person  to  whom  such   estate 

is  limited  acquires  the  actual  possession  without  entry  ;  conse- 
quently the  person  who  creates  the  estate  for  years  has  a  reversion 
immediately  upon  the  execution  of  the  conveyance. 

8.  Where  a  person  having  only  a  particular  estate  in  lands, 
o-rants  a  smaller  estate  than  his  own,  he  has  a  reversion  left  in 
himself.  Thus,  if  tenant  in  tail  grants  an  estate  for  the  life  of 
another,  he  has  a  reversion  in  him  ;  because  he  has  not  parted 
with  his  whole  interest. 
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1  Inst.  22  b. 


Is  a  vested  in- 
terest. 
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9.  In  the  same  manner  where  a  person  who  has  an  estate  for 
ninety-nine  years,  grants  it  for  ninety-eight  years  or  for  any  other 
shorter  term,  he  has  a  reversion  left  in  him :  if  he  even  grants  it 
for  ninety-nine  years,  less  one  day,  he  has  a  reversion. 

10.  Lord  Coke  says,  if  a  man  extends  lands  by  force  of  a 
statute  merchant,  statute  staple,  recognizance,  or  elegit,  he  leaves 
a  reversion  in  the  cognizor. 

1 1 .  A  reversion  cannot  be  created  by  deed  or  other  assurance, 
but  arises  from  construction  of  law.  Thus  Lord  Coke  says,  if  a 
man  makes  a  gift  in  tail,  or  a  lease  for  life,  the  remainder  to  his 
his  own  right  heirs,  the  remainder  is  void,  and  he  has  the  re- 
version in  him.  So  if  a  man  makes  a  feoffment  in  fee,  to  the 
use  of  himself  for  life,  and  after  to  the  use  of  another  in  tail,  and 
after  to  the  use  of  his  own  right  heirs  ;  the  reversion  is  in  him 
by  construction  of  law,  and  not  by  the  limitation  ;(a)  because  the 
use  of  the  fee  continued  ever  in  him  :  and  the  statute  of  Uses 
executes  the  possession  to  the  use,  in  the  same  plight  as  the  use 
was  limited. 

12.  Lord  Coke  also  says,  if  a  man  makes  a  feoffment  in  fee, 
to  the  use  of  himself  in  tail,  and  after  to  the  use  of  the  feoffee  in 
fee,  the  feoffee  has  no  reversion,  but  in  the  nature  of  a  remainder ; 
albeit  the  feoffor  have  the  estate  tail  executed  in  him  by  the 
statute  of  Uses,  and  the  feoffee  is  in  by  the  common  law;  which, 
he  says,  is  worthy  of  observation. 

13.  Although  a  person  can  only  be  said  to  be  entitled  to,  not 
seised  of,  an  estate  in  reversion ;  yet  estates  in  reversion  are 
properly  classed  under  the  general  denomination  of  vested 
interests  :  because  a  person  entitled  to  an  estate  in  reversion  has 
an  immediate  fixed  tight  of  future  enjoyment ;  that  is,  an  estate 
vested  in  prasenti,  though  it  is  only  to  take  effect  in  possession 
and  profit  in  futuro;  and  which  may  be  aliened  and  charged 
much  in  the  same  manner  as  an  estate  in  possession. 

14.  The  law  is  as  careful  of  the  rights  of  the  reversioner,  as  of 
those  of  the  tenant  in  possession  ;  and  will  therefore  allow  an 


(a)  [Although  it  is  still  true  that  a  reversion  cannot  be  created  by  deed,  but  arises  by 
construction  of  law,  yet  such  limitations  as  those  above  stated  by  Lord  Coke  to  the  right 
heirs  of  the  settlor,  are  now  by  the  recent  statute  3  &  4  Will.  4.  c.  106.  s.  3.,  made 
valid  and  have  the  effect  of  conferring  the  remainder  in  fee  upon  the  settlor  by  purchase. 
Vide  supra,  Tit.  XI.  ch.  4.  s.  34.  note.] 
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action  to  be  brought  bv  the  reversioner,  as  well  aiB  by  tin;  tenant 
in  possession,  for  an  injury  done  to  the  inheritance. 

15.  A  person  in  reversion  brought  an  action,  for  erecting  a   Jesser ».  Gif- 

1  B  ford.  4  Burr. 

wall,  whereby  bis  light  was  obstructed  ;  and  obtained  a  verdict,  2141. 
with  general  damages.     On  a  motion  in  arrest   of  judgment,  it 
was  objected,  that  this  action  would   not  lie  by  a  reversioner, 
being  only  an  injury  to  the  person  in  possession. 

The  Court  was  of  opinion  that  an  action  might  be  brought  by 
one,  in  respect  of  his  possession,  and  by  the  other  in  respect  of 
his  inheritance,  for  the  injury  done  to  the  value  of  it;  for  if  the 
reversioner  wanted  to  sell  the  reversion,  this  obstruction  would 
certainly  lessen  the  value  of  it. 

16.  An  estate  in  reversion  expectant  on  an  estate  for  life  may  But  may  be 
be  devested   by  the  feoffment  of  the  tenant  for  life;    by  which   Hard.  R.  401. 
nothing  but  a  right  of  entry  will  remain  in  the  reversioner :  Tand  koodnghtv. 

°  J  '    u  rorrester. 

previously  to  the  31st  day  of  December,  1833,   his  fine  would  Tit.35.c.l2. 
have  the  same  operation  :  the  fine,  however,  is  now  abolished  by 
the  recent  statute  3  and  4  Will.  4.  c.  74.]     But  where  the  parti- 
cular estate  was  only  for  years,  a  fine  levied  by  the  termor  would 
not  have  that  effect. 

17.  [The  effect  of  a  feoffment,  and  of  a  fine  by  tenant  in  tail  Tlt'2'?*2, 

....  S3«  7 — 12» 

in  possession,  to  work  a  discontinuance  of  the  reversion,  has  been 

noticed  under  a  former  title.  The  reversioner,  as  before  stated, 
was  thereby  deprived  of  his  right  of  entry,  and  put  to  his  real 
action.  But  real  actions  (except  writs  of  right  of  dower,  writ  of 
dower  wide  nihil  habet,  quart  impedit,  an  ejectment  and  plaint 
for  freebench  or  dower)  are  taken  away  by  statute  3  and  4  Will. 
4.  c.  27.  §  36,  37.  after  the  1st  day  of  June,  1835  ;  from  which 
period,  it  would  seem  that  there  will  not  virtually  be  any  differ- 
ence between  a  right  of  action  and  a  right  of  entry,  for  the  re- 
covery  of  real  estate — the  right  of  entry  being  in  effect  the  right 
to  bring  an  ejectment.] 

18.  The  usual  incidents  to  an  estate  in   reversion  are  said  to   Incidents  to  a 

reversion. 

be  fealty  and  rent ;  where  no  rent  is  reserved  out  of  the  particu- 
lar estate,  fealty  results  of  course,  and  may  be  demanded  as  a 
badge  of  tenure. 

19.  Lord  Coke  says,  that  in  the  case  of  a  gift  in  tail,  lease  for    }  Infl- l43  a- 

J  lol  b. 

life,  or  years,  fealty  is  an  incident  inseparably  annexed  to  the 
reversion  ;  so  that  the  donor  or  lessor  cannot  grant  the  reversion 
over,  and  save  to  himself  the  fealty,  or  such  like  service  :  but  the 
vol.  n .  z 
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rent  lie  may  except,  because  the  rent,  though  it  be  incident  to 
the  reversion,  yet  is  not  inseparably  incident. 

in.  ...  .2  s.2,3.       20.  It  has  been  stated  that  curtesy  and  dower  are  incident  to 

I  it.  (>.  c.2.  s.  8.  J 

reversions  expectant  on  estates  for  years,  but  not  to  reversions 
expectant  on  estates  of  freehold. 
lor  years  are  21.  A  reversion  expectant  on  the  determination  of  a  term  for 

present  assets.     years  js  present  assets,  for  payment  of  debts.     For  the  heir  can- 
not plead  a  term  of  this  kind,   created  by  his  ancestor,  in  delay 
of  execution,  but  must  confess  assets. 
i'saik.l354.lgf  '       ^2.  In  an  action  of  debt  against  the  heir,  upon  the  obligation 
2  Ld.  Raym.      0f  his  ancestor,  the  defendant,  not  denying  the  action  or  obliga- 
:  Vlod.  40.         tion,    pleaded    that  his  ancestor  was  seised  in  fee,  and  that  he 
Stanhope,'        demised  the  same  for  500  years   to  A.,  who  entered;  and  that 
2  Mod.  50.         tne  saj(j  reversion  descended,  et  riens  ultra  ;  and  that,  at  the  time 
of  the  action  brought,   he  had  no  tenements  in  fee  simple  by 
descent,  except  the  said  reversion.     It  was  not  questioned,  but 
judgment  ought  to  be  given  for  the  plaintiff;  the  doubt  was, 
whether  general  or  special. 

The  Court  was  of  opinion  that  a  general  judgment  ought  to 
be  given.  And  Lord  Holt  said,  it  had  been  a  doubt,  whe- 
ther the  heir  could  plead  a  term  for  years  in  delay  of  pre- 
sent execution  ;  and,  though  there  were  even  some  precedents 
to  that  purpose,  yet  he  was  of  opinion,  the  heir  could  not 
plead  a  term  in  delay,  but  ought  to  confess  assets :  for  the  re- 
version is  assets,  and  the  common  law  had  no  regard  to  a  term 
for  years,  2  Inst.  321.  And  there  is  no  mischief  in  this: 
for  though,  in  consequence,  a  levari  facias  may  go,  yet  the 
lessee  may  maintain  himself  against  an  ejectment  by  virtue  of 
his  lease. 
Villersv.liand-  23.  In  a  subsequent  case  the  Court  of  Common  Pleas  ac- 
49.'  *    quiesced  in  the   doctrine  laid   down  by  Lord  Holt :  but  gave 

After  estates  for  judgment  upon  another  point. 

life  are  quasi         J        o  i  r 

assets.  24.  A  reversion  expectant  on  the  determination  of  an  estate 

for  life  is  quasi  assets,  and  ought  to  be  pleaded  specially  by  the 

heir;  and  in  such   case  the  plaintiff  may  take  judgment  of  it 

(/ita/ido  accident. 

Dyer  373  b.  25.  In  debt  against  the  niece,  as  cousin  and  heir  to  the  uncle, 

pi.  10.  .  . 

the  obligor,  the  defendant  confessed  the  bond  by  nient  dedire, 

but  that  nothing  in  fee  simple  descended  to  her  beside  a  rever- 
sion of  thirty  acres  of  marsh  in  S.  8cc.  after  the  death  of  such  a 


Title  XVII.  Reversion.  $.  25  -29.  339 

one.     It  was  held   that  the  plaintiff  might  pr.ty  a  special  jud 
ment  upon   the  confession,  viz.  that  he  should  recover  the  debt 
and  damages  of  the  aforesaid    reversion,   to  be  levied    when   it 
should  full  in;  and  a  special  writ  should  issue  to  extend  the 
whole  thirty  acres. 

26.  A  man,  seised  of  a  reversion  expectant  upon  an  estate  for    Rook  v.  (lea- 
life,  bound  himself  and  his  heirs  in  a  bond,  and  died,  living  the    , 

tenant  for  life  :  it  was  held  that  this  reversion  should  be  assets    Lntw.503. 
in  the  hands  of  the  heir,  whenever  it  came  into  possession. 

27.  A  reversion,  expectant  on  the  determination  of  an  estate  A fter  estates  tail 

•  j    •  ■  ,  ,  i-i  •  r    i  are  assets  when 

tail,  is  said  not  to  be  assets  during  the  continuance  or  the  estate  tney  come  into 
tail.     But  this  is  only  because,  during  that  time,  it  is  considered   V  iV.Vn  '  \T|>  269 
to  be  of  no  value  ;   as  it  is  in  the  power  of  the  tenant  in  tail  to  'i  it-  2.  <■.  -2. 
bar  and  destroy  it  whenever  he  pleases,  by  suffering  a  common 
recovery.     But  whenever  a  reversion  of  this  kind  falls  into  pos- 
session, it  then  becomes  assets. 

28.  A  reversion  of  this  kind  is  liable  to  the  bond  debts  of  And  liable  to 

.  ...       the  bond  debts 

the   person    who    was    originally    seised    of  the   fee   simple   in  of  the  senior, 
possession  of  the  estate,  and  who  afterwards  created  the  pre- 
ceding estates. 

29.  In   a  special  verdict  it  was  found  that  John  Rovvden,  the   Kellowv.  Row 
father  of  Richard  (the  defendant),  was  seised  in  fee  of  a  mes-  253. 
suage,  Sec.  :  and,  being  so  seised,  had  issue  John  Rowden,  his 

eldest  son,  and  the  defendant ;  that  John  the  elder  settled  the 
premises  on  himself  for  life,  remainder  to  John  his  eldest  son 
in  tail  male,  remainder  to  his  own  right  heirs.  After  the  death 
of  the  father  John  his  eldest  son  entered,  and  was  seised  in  tail, 
and  also  entitled  to  the  reversion  in  fee,  and  died  leaving  an  only 
son,  who  soon  after  died  without  issue  ;  whereupon  the  lands 
descended  to  the  defendant  as  heir  to  his  nephew,  who  entered, 
and  was  seised  in  fee.  The  question  was,  whether  he  was  liable 
to  the  payment  of  a  bond  debt  of  his  father's.  The  counsel  on 
both  sides  agreed  that  the  reversion,  having  come  into  possession 
by  the  determination  of  the  estate  tail,  was  chargeable  with  the 
debt;  and  the  only  doubt  was,  whether  the  plaintiff  ought  to 
have  named  the  intermediate  heirs  to  the  reversion.  Three  of 
the  Judges  observed  that  the  question  was  not,  whether  the  de- 
fendant was  liable  to  the  debt,  but  whether  he  was  properly 
charged  as  heir  to  his  father,  or  whether  he  should  have  been 
charged  as  heir  to  his   nephew,  who  was  las)  seised.     And   if 

z  2 
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must  be  admitted,  that  if  the  lands  had  descended  to  the  brother 
and  nephew  of  the  defendant  in  fee,  then  they  ought  to  have 
been  named :  but  they  had  only  a  reversion  in  fee,  expectant 
upon  an  estate  tail,  which  was  uncertain,  and  therefore  of  little 
value.  But  here  the  reversion  in  fee  was  come  into  possession, 
and  the  defendant  had  the  land  as  heir  to  his  father:  it  was 
assets  only  in  him  ;  and  was  not  so  either  in  his  brother  or 
nephew,  who  were  neither  of  them  chargeable;  because  a  rever- 
sion, expectant  upon  an  estate  tail,  was  not  assets. 

30.  Though  a  reversion  of  this  kind  should  be  devised  away  ; 

yet  it  will   still   be  assets  for  payment  of  the  bond  debts  of  the 

settlor.     For  by  the  statute  3  Wm.  and  Mary,  c.  14.  (a)  such  a 

devise  is  rendered  fraudulent  and  void  against  creditors. 

Clefts.  3L  A    settlement  was    made  in    1707  of  lands,   by  Thomas 

Kep.  2Atk.         Delahaye  to  the  use  of  himself  for  life,  remainder  to  trustees  to 
204.  J     . 

preserve  contingent  remainders,  remainder  to  his  first  and  every 

other  son  in  tail  male,  reversion  to  his  own  right  heirs.  Thomas 
being  indebted  by  bond  to  several  persons,  and,  among  others, 
to  one  Blacket,  gave  him  a  collateral  security  of  some  stock, 
which  was  transferred  for  that  purpose,  and  agreed  to  be  re- 
transferred  upon  payment  of  principal  and  interest;  and,  being 
likewise  indebted  by  simple  contract,  died  in  1724,  leaving  issue 
one  son,  Thomas.  In  1725  there  was  a  decree  obtained,  by 
which  the  father's  estate  was  directed  to  be  sold  for  the  payment 
of  his  debts,  and  the  simple  contract  creditors  to  stand  in  the 
place  of  the  bond  creditors  ;  and,  under  this  decree,  some  fee  simple 
lands  were  sold  and  applied.  In  1738  Thomas  the  son  devised 
the  settled  estate  to  the  defendant,  and  died  without  issue  ; 
whereby  the  estate  tail  was  spent,  and  the  reversion  in  fee  came 
into  possession. 

The  plaintiff's  brought  their  bill  to  have  this  estate  applied 
towards  satisfaction  of  their  debts,  notwithstanding  the  devise  of 
it  by  the  son.  And  now  the  question  was,  whether  this  reversion 
in  fee  was  to  be  considered  as  real  assets  of  the  father,  applicable 
to  the  payment  of  his  debts ;  or  if  it  was  prevented  from  being 
so  by  the  devise  of  the  son  ? 

Mr.  Attorney-General  argued  for  the  plaintiffs,  that,  if  there 

(a)  [Repealed  and  amended  enactments  substituted  by  11  Geo.  4.  &  1  Will.  4.  c. 
17.  ss.  2,  3.  &c.     See  also  3  &  4  Will.  4.  c.  104.] 
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had  been  no  devise  by  the  son,  the  reversion  hud  certainly  been 
assets:  for,  though  it  could  not,  during  the  continuance  of  the 
estate  tail,  be  extended  or  sold  for  payment  of  debts,  yet,  when 
it  descended,  it  was  assets,  and  the  heir  is  named  in  the  obliga- 
tion,, which  is  all  the  law  requires  to  subject  it  lo  the  payment 
of  bonds,  as  appears  from  Kellow  v.  Rowden,  3  Mod.263.    And 
from  Osbaston  v.  Stanhope,  2  Mod.  60.  it  i-  pi  ^\   that  the  only   Ante, 
thing  which  distinguishes  such  an  estate  from  any  other  is,  that 
it  is  not  immediately  chargeable  to  satisfy  debts;  but  that,  where 
it  descends  and  comes  to  the  heir  by  succession,  it  clearly  may. 
!  shall,  therefore,  consider  this  case  under  these  three  heads: — 
1st,  Upon  the  construction  of  3  and  4  William  and  Mary,  c.  14. 
against  fraudulent  devises,  which  gives  an  action  against  the 
heir  and  devisee  ;    2dly,  That  bonds  are  such  liens  in  equity, 
either  before  or  since  that  statute,  as  cannot  by  any  contrivance 
be  defeated  ;  and,  3dly,  That  the  decree  in  1725  has  bound  this 
estate  in  equity,  precedent  to  the  devise,  in  such  a  manner,  that 
no  subsequent  act  can  affect  the  estate. 

1st,  With  respect  to  the  act  against  fraudulent  devises,  both 
the  reason  and  the  words  of  it  extend  to  the  present  case.  The 
preamble  is,  '*  Whereas  it  is  not  reasonable  or  just  that,  by  the 
practice  or  contrivance  of  any  debtors,  their  creditors  should  be 
defrauded  of  their  just  debts  ;  and,  nevertheless,  it  has  often 
happened  that  where  several  persons,  having  by  bonds  or  other 
specialties  bound  themselves  and  their  heirs,  have  afterwards 
died  seised  in  fee  simple  of  and  in  manors,  &c.  and  have  devised 
the  same,  or  disposed  thereof  in  such  manner,  as  such  creditors 
have  lost  their  said  debts ;  all  wills,  therefore,  or  testaments  of  or 
concerning  any  manors,  &c.  whereof  any  person  at  the  time  of  his 
decease  is  seised  in  fee  simple  in  possession,  reversion, or  remain- 
der, &c.  shall  be  deemed  and  taken  (only  as  against  such  creditor 
or  creditors  as  aforesaid)  to  be  fraudulent  and  void."  And,  sec- 
tion 5.  "  in  all  cases  where  any  heir  at  law  shall  be  liable  to  pay 
the  debt  of  his  ancestor,  in  regard  of  any  lands,  &c.  descending 
to  him,  and  shall  sell,  alien,  or  make  over  the  same  before  any 
action  brought,  such  heir  at  law  shall  be  answerable  for  such 
debt,  &,c.  in  an  action  of  debt  to  the  value  of  the  lands,  &C 

The  mischief  which  this  statute  had  in  view  was  a  defect  in 
the  common  law  ;  that,  although  it  was  the  intent  of  the  law  that 
an  heir,  in  respect  of  the  land  descended,  should  be  bound,  yet 
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it  was  left  in  the  power  of  the  obligor,  by  a  devise,  absolutely  to 
defeat  his  creditors.  This  was  the  general  mischief,  and  is 
plainly  within  the  reason  of  the  act,  and  the  thing  it  intended  to 
prevent ;  for  it  is  as  unjust  that  the  heir  should  be  able  to  defeat 
the  creditor  as  that  the  ancestor  should,  and,  consequently,  as 
much  justice  to  prevent  it  in  him  as  in  the  other.  The  statute 
says,  all  wills  shall  be  void  as  against  the  creditor  ;  cautiously 
wording  it,  so  as  to  take  in  every  case  where  a  creditor  may  be 
defeated  of  his  debt,  and  where  he  would  have  obtained  satisfac- 
tion had  no  such  will  been  made.  It  may  be  objected  that  the 
will  mentioned  in  the  statute  is  not  the  will  of  the  heir,  but  of 
the  ancestor.  I  answer,  the  act  relates  to  all  wills,  and  is  not 
confined  to  that  of  the  debtor ;  but,  if  it  was,  the  heir  is  debtor  in 
a  proper  sense  for  this  purpose.  The  making  of  all  wills  void,  as 
against  creditors,  is  attended  with  no  inconvenience  :  it  gives  the 
creditor  no  new  right,  but  only  removes  that  out  of  his  way 
which  unjustly  obstructed  him.  It  avoids  the  will  only  as  to  the 
creditor;  and  certainly,  where  the  will  of  the  heir  prevents  the 
creditor  from  that  which  would  otherwise,  in  point  of  law,  have 
been  applied  for  his  satisfaction,  such  will  is  in  fraud  of  the  cre- 
ditor. It  may  be  said  that  the  preamble  extends  only  to  the  will 
of  the  obligor,  and  that  the  enacting  clauses  must  be  restrained 
by  the  preamble  :  but  the  rule  made  to  maintain  the  objection  is 
not  true  ;  for  it  is  well  known  that  general  statutes  are  made  from 
particular  cases.  Every  day's  experience  proves  it;  and,  indeed, 
it  is  manifestly  so  in  this  act  itself.  For  the  preamble  mentions 
only  wills  :  but  one  of  the  clauses  in  the  statute  relates  to  con- 
veyances made  by  the  heir,  which  is  less  reconcileable  to  the 
preamble  than  wills  made  by  him.  And  though  it  be  said,  for 
remedy  of  ivhich,  it  is  added  and  for  the  maintenance  oj  just  and 
upright  dealing,  which  is  as  much  as  to  say,  and  of  all  other  the 
like  cases,  and,  to  avoid  all  doubts  of  this  kind,  the  words  such 
creditors  are  repeated,  to  shew  the  provision  was  not  to  be  re- 
strained to  one  case  only.  Can  it  be  conceived  that  an  act  to 
prevent  fraudulent  devises  should  particularly  provide  against 
conveyances  by  the  heir,  and  forget  a  devise  made  by  him  ?  But 
the  Legislature  knew,  that  the  first  part  of  the  act  gave  remedy 
Tit.  32.  c.  28.  against  that,  as  it  did  against  all  wills.  Here  I  may  observe, 
13  Eliz.  c.  5.  against  fraudulent  conveyances  ;  since  it  is  a 
maxim  that  statutes,  made  in  pari  materia,  are  to  be  taken  into 
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the  construction  of*  each  other,  as  Lord  Hale  said  in  Baily  v. 
Murin,  I  Vent.  246.  such  acts  are  explanatory  of  each  other ; 
and,  agreeable  to  this,  was  the  case  of  Hodson  v.  Wallis,  consi- 
dered upon  the  division  of  intestates'  estates.  So,  in  Read  w.Ward, 
12th  Dec.  1739,  where  the  question  was,  whether  Knox  Waul 
was  a  purchaser  saved  by  the  act  against  bankrupts,  2  I  Jac.  1. 
c.  19.  it  was  objected,  that  though  there  were  five  years  between 
the  act  of  bankruptcy  and  the  commission,  yet  he  had  notice  ol 
the  act  of  bankruptcy  ;  and  though  21  Jac.  makes  no  mention 
of  notice,  yet  it  was  thought  proper  to  consider  that  act  by  the 
other  of  13  Eliz.  c.  7.  by  the  last  clause  whereof  it  is  enacted, 
that  the  act  shall  not  extend  to  lands  heretofore  assured  by  any 
such  bankrupt,  or  hereafter  to  be  assured  ;  so  that  such  assurance 
be  made  bond  fi.de,  and  that  the  parties,  to  whose  use  such  as- 
surance hath  or  shall  be  made,  be  not,  at  or  before  the  making  of 
such  assurance,  privy  or  consenting  to  the  fraudulent  purpose.  Idem. 
Now  the  13  Eliz.  makes  all  deeds  void,  which  operate  to  the 
prejudice  of  creditors,  whether  made  by  the  immediate  debtor  or 
not,  according  to  Apharry  v.  Bodingham,  Cro.  Eliz.  350.  where 
a  conveyance,  made  by  the  heir  of  the  obligor,  was  held  fraudu- 
lent against  a  creditor.  So,  in  5  Co.  60.  the  same  question  upon 
13  Eliz.  and  the  conveyance  by  the  heir  held  fraudulent;  and 
that  acts  of  parliament  made  in  prevention  of  fraud  ought  to 
have  a  favourable  interpretation.  These  cases  went  upon  the 
doctrine,  that  the  statute  relates  to  all  conveyances,  which  de- 
fraud the  creditor  of  that  estate  that  must  otherwise  have  come 
to  him  bylaw,  and  prove  that  the  act  comprehends  the  alienation 
of  the  heir.  It  is  objected  that  the  statute  is  confined  to  the 
debtor:  but  here  it  is  a  general  question,  whether  the  act  against 
fraudulent  devises  extend  to  the  devise  of  the  heir.  Now  the  heir 
is  debtor;  he  is  bound  in  the  bond;  and,  in  an  action  against  him 
he  maybe  charged  without  charging  assets  :  it  is  his  business  to 
discharge  himself  for  want  of  assets,  for  he  is  debtor  with  respect 
to  the  lands  descended.  The  action  must  be  in  the  debet  and 
detinet ;  and,  before  the  statute  of  Jeofails,  it  was  error  to  lay  it  in 
the  detinet  only.  As,  therefore,  he  is,  in  law,  debtor,  he  is  within 
the  purview  of  the  act;  and,  in  Turner's  case,  3  Co.  18.  it  is 
determined  that  all  statutes  against  fraud  shall  be  liberally  and 
beneficially  expounded  to  suppress  the  fraud.  If  it  is  said  that 
this  holds  true,  where  the  reversion  is  expextant  upon  an  estate 
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for  life,  but  not  where  an  estate  tail  intervenes,  some  pre- 
tence must  be  shewn  for  this  distinction.  The  act  says, 
reversions  or  remainders,  which,  if  relating  to  the  first,  must 
also  take  in  the  second,  the  second  mischief  being  certainly  the 
same  in  both. 

2dly.  The  next  question  is,  whether,  supposing  there  was  no 
remedy  at  law  in  this  case,  equity  would  suffer  creditors  to  be 
defeated  by  the  devise  of  the  heir  1  It  is  a  general  rule  that  a 
trustee  cannot  defeat  a  charge  upon  the  estate  by  any  voluntary 
act:  but  the  charge  will  follow  the  estate  in  the  hands  of  the 
volunteer.  And  it  makes  no  difference  whether  the  conveyance 
be  made  in  his  lifetime  by  will,  or  dying  without  heir;  for,  if  the 
taker  is  a  volunteer,  the  estate  will  be  charged.  There  is  a 
plain  instance  of  this  in  the  lien  which  the  wife  has,  in  this 
Court,  upon  any  interest  of  her's  not  reduced  into  the  husband's 
possession,  to  be  provided  out  of  it.  (Sed,  per  Lord  Chancellor, 
it  is  certain  that  if  an  obligor,  before  the  statute,  devised  his 
lands,  equity  could  not  come  at  them,  nor  relieve  his  creditors; 
that  is  settled.  1  have  seen  many  cases  of  Lord  Nottingham's, 
where  it  was  so  determined  ;  and  Lord  Chief  Baron  Comyns 
said,  he  had  heard  Lord  Chief  Justice  Holt  declare  that  equity 
could  not  aid  in  such  a  case.)  The  wife,  in  the  case  I  put,  has 
such  a  lien,  as  will  prevail  even  against  a  commission  of  bank- 
ruptcy ;  which  is  a  strong  and  favourable  consideration  for  cre- 
ditors. I  think  it  is  since  the  statute  that  equity  has  made  the 
strono-  cases  in  favour  of  bond  creditors,  and  considered  the  heir 
as  strongly  bound.  The  law  gives  the  estate  to  the  creditor 
only  quousque  debitum  solatium:  but  this  Court  will  decree  a  sale, 
order  interest  to  be  paid,  and  make  the  heir  accountable  for  the 
profits  received  by  him ;  because,  since  the  statute,  equity  con- 
siders the  heir  as  a  trustee,  and  there  is  no  other  principle  for 
such  decrees.  The  law  makes  an  heir  pay  costs  in  an  action  by 
a  creditor  upon  a  bond  :  but  this  Court  gives  him  his  costs,  if  he 
has  done  nothing  wrong;  and  this  upon  the  same  principle. 
Equity  will  also  direct  the  sale  of  a  reversion  after  an  estate  for 
life  ;  because  the  estate  is  applicable  as  a  trust  estate.  I  do  not 
know  that  there  is  any  instance  of  the  Court's  doing  these  things 
before  the  statute:  but  they  have  been  done  since  by  the  equity 
of  the  act.  In  many  cases  this  Court  goes  farther  than  the 
law.     The  law  only  gives  an  action  against  an  executor  for  a  de- 
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vmtavit ;  and,  if  the  executor  is  insolvent,  the  creditor  is  de- 
feated :  but  this  Court  goes  farther.  So,  if  a  money  legacy  is 
paid,  equity  will  oblige  the   legatee  to  refund.     The  law  says, 

a    reversion    after   an    estate    tail    is    assets,    as   much  as   after 
an   estate   for   life;  only,  it  is   not  so  soon   effectual.     Wh 
it  is  after  a  life,  the   heir   cannot  plead   riens  per  descent,  and 
the  creditor  will  have  a  judgment  against  him:  but,  after  an 
estate  tail,  he  may  plead  riens  per  descent,  yet  the  creditor  may 
take  judgment  quando  acciderint,  and  have  execution  when  the 
reversion  comes  into  possession.     The  only  difference,  therefore, 
is  in  regard  to  the  time  when  the  creditor  can  obtain  the  fruit  of 
his  action:   but  that  makes  none  in  the  things,  nor  in  equity, 
which   respects  the  substance,  and   not  little  variations  in  the 
form  of  pleading,  or  times  of  execution  :  in  both,  the  bond  is  a 
real  lien,  though  not  immediately  effectual  against  one  interest. 
So,  if  a  right  encumbered,  or  a  rent-seek  descend,  the  heir  may 
plead  riens  per  descent,  and   the  creditor   may   have    judgment 
quando  acciderint,  and  take  execution  after;  yet  the  law  says, 
that  neither  the  right,  before  it  be  reduced  into  possession,  nor 
the  rent-seek  before  seisin  had,  are  assets.     Bredi man's  case, 
6  Co.  58.     Equity  considers  all  contingent  interests  as  real  ones, 
though  subject  to  a  contingency,  and  will  not  let  the  person  who 
has  it  carry  it  away.     Suppose  a  contingent  remainder,  and,  in 
the  life  of  the  obligor,  the  contingency  not  happened,  it  is  not 
assets;  but,  when  the  contingency  does  happen,  it  will  be  ap- 
plied to  pay  debts  in  equity  :  which  shews  that  the  Court  consi- 
ders bonds  as  real  liens  upon  the  estate,  and  will  not,  in  any 
case,  allow  the  creditor  to  be  defrauded. 

3dly,  The  third  point  is  the  decree  of  18th  June  1725,  which 
has  bound  the  estate.  It  directs  the  estate  of  the  intestate 
father  to  be  sold,  and  the  money  arising  from  the  sale  to  be  ap- 
plied for  payment  of  his  debts.  The  Master,  therefore,  might 
have  sold  this  estate  under  the  decree ;  and,  if  he  might,  then 
the  decree  binds  it  from  the  time  it  was  pronounced.  Suppose 
a  naked  right  or  a  contingent  remainder  had  descended,  yet  it 
would  have  been  bound,  though  at  law  it  is  not  assets ;  but  it  is 
bound  to  be  applied  in  J'uturo.  The  meaning  of  binding  by  to 
decree  is,  an  order  that  the  thing  shall  be  done :  it  is  not  ma- 
terial whether  presently  or  at  a  future  time.  The  only  question, 
then,  can   be,  whether  a  man  shall  defeat  the  intention  ol  the 
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Court;  and  it  is  evident  from  Sir  Thomas  Harvey  v.  Montague, 
I  Vern.  57.  122.  that  the  Court  will  not  suffer  it,  nor  counte- 
nance any  art  to  elude  the  force  of  its  decrees. 

Mr.  Murray  argued  for  the  defendant  that  the  construction  of 
3  &  4  W.  and  M.  must  be  the  same  in  this  Court  as  at  law  ; 
the  intent  of  construing  a  statute  being  only  to  discover  the 
meaning  of  parliament  in  making  it,  and  that  must  be  uniform 
and  certain :  for  if  one  Court  puts  a  different  construction  upon 
it  from  the  other,  one  of  them  must  necessarily  be  in  error. 
Indeed  one  Court  may  give  a  different,  more  extensive,  or  more 
effectual  remedy,  than  the  other,  as  this  Court  generally  does  : 
but  still  the  meaning  of  the  Legislature  must  be  the  same  in  all 
courts,  where  its  acts  are  considered.  I  shall  consider,  first, 
how  the  matter  in  dispute  stood,  both  at  law  and  in  equity, 
before  the  statute. 

At  that  time,  neither  in  law  nor  equity  were  lands  devised 
liable  to  pay  bond  debts  :  there  is  no  part  of  the  law  more 
certain  than  what  relates  to  bonds,  and  the  effects  of  them.  If 
the  heir  was  not  named  in  the  bond,  it  was  only  a  personal  con- 
tract; if  he  was  named,  all  the  effect  of  it  was,  that  the  lands 
descended  to  him  should  be  liable :  but  still  in  point  of  law, 
bonds  were  never  considered  as  liens  upon  the  obligor's  lands  ; 
and  therefore  several  other  securities  were  introduced  by  acts 
of  parliament,  which  should  become  real  liens,  as  statute  mer- 

Tit.  14.  chant,  staple,  recognizances,  8cc.     But  bonds  were  left  as  they 

stood  before;  and  no  action  upon  them  could  be  brought  against 
a  terre-tenant  of  the  obligor,  but  against  his  heir.  There  were 
devisees  before  the  statute  of  wills :  but  no  action  on  a  bond 
could  be  maintained  against  a  devisee  of  lands  by  custom, 
merely  because  they  were  considered  at  law  as  alienees.  The 
law  was  the  same  with  respect  to  the  devisees  of  the  obligor, 
before  3  8c  4  W.  and  M.,  and  none  of  the  statutes  against 
fraudulent  deeds  relate  to  devises,  either  in  law  or  equity ;  for 
the  devise  took  not  effect  till  death  ;  and,  from  the  time  of 
Henry  VIII.  to  this  statute,  though  many  wills  must  have 
defeated  creditors,  yet  there  is  no  instance  of  their  obtaining 
relief.  This  is  proved  by  the  greatest  authority ;  for  this  very 
act  of  parliament  says  that,  by  that  means,  the  debts  were  lost. 
Since  this  act,  all  the  cases  have  gone  upon  it  as  introducing  a 
new  law,  as  laying  down  a  new  rule ;  and    the  determinations 
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have  been  founded  upon  it.     1  F.Wins.!)!).     A  bill  brought 
upon  this  act  against  the  devisee  of  the  obligor  in  a  bond,  the 
defendant  insisted  the  heir  should   have  been  a  party,  saying, 
that  the  action  shall  be  brought  against  the  heir  and  the  devisee 
jointly.     Lord  Cowper's  words  are :  "  It   is  the  act  makes  this 
assets  in  the  devisee's  hands  ;  and  that,  requiring  the  heir  to  be 
made   a  defendant,  you  must  follow  the   remedy  therein    pre- 
scribed ;  and  this  bill,  in  equity,  is  as  an  action  at  law  :"   which 
shews  that  these  proceedings  against  devisees  are  considered  in 
this  Court  as  strictly  founded  upon  the   statute,  which   must  be 
strictly  pursued  ;  and,  independent  of  this  law,  equity  could  not 
interpose.     Indeed,  the  reason  of  the  thing  speaks  it :  for  this 
Court  has  only  a  concurrent  jurisdiction  with  courts  of  law  in 
legal  assets  to  give  relief:  but,  in  the  same  rule  of  property  ;  for 
to  follow  another  rule,  would  be  to  make  law.     It  is  a  maxim  of 
law  that  lands  are  not  liable  to  simple  contract  debts,  and  copy- 
holds to  no  debts.     It  may,  perhaps,  be  hard  to  account  for  all 
these  rules ;  they  are  founded  upon  reasons  which  have  long- 
since  ceased  ;  yet  equity,  finding  those  rules  established,  cannot 
assist  against  them.     Before  29  Car.  2.  c.  3.  an  heir,  taking  a 
life  estate  as  occupant,  was  not  thereby  subject  to  his  ancestor's 
debts;   nor  did    equity  ever  make  him  so;    and  in  all  cases, 
where  the  law  says  that  lands  are  legal  assets,  this  Court  does 
not  depart  from  the  rule  of  property  laid  down  at  law,  but  pro- 
ceeds in  a  more  extensive  manner,  and  gives  a  more  effectual 
remedy.     Suppose  the  case  of  a  reversion  after  an  estate  for  life 
or  in  tail,  the  law  says  the  first  is  assets,  and  that  the  heir 
cannot  plead   riens  per   descent ;  or,   if  he  did,  that  judgment 
would  be  given  against  him  :  whereas,  in  this  Court,  the  estate 
might  be  decreed  to  be  sold,  which  is  only  coming  at  the  thing 
sooner.     But  the  other,  in  law,  is  not  assets,  because  the  heir 
may  do  what  he  will  with  it :  he  may  sell  or  give  it  away ;  and 
the  creditor's  being  able  to  take  judgment,  quando  acciderint, 
proves  nothing ;  for  he  may  take  such  judgment,  though  there  be 
nothincr  descended  to  the  heir  at  all.     This  Court,  then,  will  not 
say,  such  an  interest  is  assets,  because  that  would  be  to  make  law. 
Cases  may  be  put,  where  such  a  reversion  is  a  good  and  certain 
estate,  as  where  it  is  after  a  limitation  to  the  first  and  other 
sons  of  a  woman  of  sixty  :  yet  it  will  not  be  assets.     In  order  to 
avoid  the  confusion  of  two  rules  of  property,  this  Court  adopts 
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the  rule  of  law  :  so  it  does  with  respect  to  the  civil  law  in  cases 
of  legacies;  and,  indeed,  if  different  rules  were  allowed  indif- 
ferent courts,  i  would  be  in  the  election  of  the  party,  what 
measure  of  justice,  what  sort  of  determination,  he  would  take. 
The  present  will  is  made  by  one  who  is  neither  a  debtor  nor  a 
trustee,  for  his  estate  was  never  liable  ;  it  was  never  assets  in 
his  hands;  nav,  it  never  was  subject  to  pay  debts  in  the  hands 
of  the  obligor.  How,  then,  can  it  be  a  fraud  to  dispose  of  what 
was  never  liable,  even  in  the  obligor's  hands?  There  is  no 
doubt  but  the  heir  might  have  encumbered  this  estate,  given  it 
to  whom  he  pleased,  barred  it  by  a  common  recovery-  Cui 
bono,  then,  is  this  Court  to  interpose  ?  Only  to  put  the  parties 
hereafter  to  the  expense  of  a  recovery  to  enable  them  to  devise 
it;  and  so,  no  fair  or  upright  dealing  will  the  statute  produce, 
but  with  regard  to  the  fees  of  C.  B. 

This  brings  it,  therefore,  to  the  construction  of  the  act ;  and 
that  must  be  uniform  in  law  and  equity.  It  sets  out  with  a 
maxim,  deduced  from  natural  justice,  that  creditors  should  not  be 
defrauded.  Are  there  any  defrauded  here  ?  And  granting  that 
this  statute  was  made  to  supply  a  defect  in  13  Kliz.  and  carry 
the  provision  to  devisees  ;  admitting,  likewise,  the  rule  of  con- 
struction of  acts  in  pari  materia  ;  yet  will  it  not  affect  this  case, 
for  it  is  not  within  13  Eliz.  If  he  had  been  seised  of  this  rever- 
sion in  fee,  and  made  a  grant  of  it,  the  grantee,  and  not  the  cre- 
ditors, would  have  had  the  benefit  of  it  by  that  statute.  The 
enacting  clause  in  3  &  4  W.  and  ML  which  has  been  mentioned 
as  relating  to  conveyances  by  the  heir,  has  a  preamble,  indepen- 
dent of  that  to  the  former  part  of  the  statute ;  and  though  a 
clause  may  in  some  cases  go  farther  than  the  preamble,  yet  cer- 
tainly it  cannot,  when  it  refers  to  the  preamble,  as  it  does  here  : 
saying,  such  creditors,  that  is,  such  as  are  mentioned  in  the  pre- 
amble, to  whom  a  man  has  bound  himself  and  devises,  not  where 
a  third  party  devises.  In  constructions,  verba  relaia  in  esse  vi- 
dentur :  repeat  the  words  here,  and  the  clause  will  not  reach  this 
case.  There  is  a  remedy  given  by  the  act :  an  action  may  be 
brought  against  the  heir  at  law  of  the  obligor  and  such  devisee. 
That  again  refers  to  the  preamble.  How  can  the  devisee  be 
charged,  but  in  an  action  as  devisee  of  the  obligor  ?  He  may 
plead  riens per  devise,  if  the  heir  could  plead  riens  per  descent  from 
the  devisor.      Hares  dialur  ab  luercdilute  ;  it  is  from  being  son: 
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for,  if  nothing  came  to  him  by  descent,  he  is  not  heir.  Had  the 
reversion  been  after  a  life,  the  heir  must  plead  it  specially  ;  be- 
cause the  law  .says,  such  an  interest  is  quasi  assets  i  but,  in  the 
present  case,  he  may  plead  riens  per  descent ;  because,  in  law,  he1 
has  nothing.  Indeed,  if  the  reversion  had  descended,  he  might 
have  been  liable  But  the  reason  of  that  is,  because,  in  pleai  ing 
he  must  have  made  himself'  heir  to  the  obligor:  but  it  is  other- 
wise, if  not  connected  with  the  debtor;  as  where  the  ancestor 
has  a  son  ami  a  daughter  by  one  venter,  and  a  son  by  a  second, 
and  dies;  the  eldest  son  enters  and  di  before  any  action 
brought,  and  makes  possessio  / ruins,  Sc ;  the  daughter  would 
have  the  lands,  but  she  could  not  be  charged,  not  being  very 
heir;  nor  could  the  second  son,  as  not  having  assets.  Here,  if 
the  devisor  had  issue,  and  the  estate  tail  had  continued,  yet  he 
might  have  devised  this  reversion,  and  it  would  have  been  good  ; 
but  if,  after  a  long  course  of  descents,  the  estate  tail  was  spent, 
and  the  reversion  had  gone  through  twenty  purchasers,  the  cre- 
ditors might,  alter  five  hundred  years,  recal  this  reversion  to  pay 
their  debts,  though  the  devises  were  good  during  all  that  time  ; 
and  this  for  no  other  end  but  to  make  persons  suffer  recoveries, 
as  if  an  omission  of  a  legal  formality  created  a  new  head  of 
equity. 

It  has  been  objected  that  the  defendants  were  precluded  by 
the  decree,  when  the  question  was  not  made  in  the  case,  was  not 
heard  by  the  Court,  nor  the  estate  then  before  it.  But,  indeed, 
all  that  is  begging  the  question :  for,  if  this  interest  was  part  of 
the  father's  estate,  then  it  was  to  be  sold  by  the  decree :  but  not 
if  it  was  the  son's  estate,  for  that  the  Court  could  not  bind. 
The  father  had  lands,  which  were  sold  by  this  decree  :  but,  when 
it  was  made,  the  Court  could  not  order  a  sale  of  the  reversion, 
for  the  son  might  have  barred  it  after  the  decree. 

Mr.  Attorney-General. — If  it  was  true  that  the  only  business 
of  this  Court  is  to  give  a  farther  remedy  than  the  law  does,  but 
strictly  tied  up  to  the  rules  of  law,  many  rules  of  equity  must  be 
laid  aside,  since  they  cannot  be  accounted  for.  How  is  it  that 
when  there  are  two  obligors,  and  one  dies,  though  there  is  no 
way  at  law  to  subject  the  lands  of  him  who  died,  this  Court  does 
assist?  So  the  profits  of  an  estate,  descended  to  the  heir,  cannot 
be  reached  at  law  ;  yet  here  they  will.  The  true  reason  is,  that 
there  is  a  general  ground  inlawwhich  warrants  it,  that  the  estate 
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descended  is  the  creditor's  and  liable  to  pay  his  debts  :  and  in 
all  cases,  wherever  the  law  lays  down  a  general  principle,  or 
creates  a  general  lien,  this  Court  will  carry  it  on  where  the  law 
will  not.  Now,  suppose  the  obligor  himself  had  devised  this 
reversion, — would  it  not  have  been  liable  to  his  debts?  Certainly 
it  must,  and  would  fall  within  the  obvious  sense  of  the  statute. 
And  why  shall  it  do  so  now  ?  since  the  law  does  not  regard  the 
time  when  it  is  to  be  applied  in  payment.  It  is  true,  the  law 
says,  a  reversion  after  an  estate  tail  is  not  assets :  but  that  is 
only  in  the  sense  of  the  heir's  not  being  charged  with  the  debt : 
and  yet  at  law  it  is  assets  whenever  it  vests  and  comes  into  pos- 
session. The  case  of  possessiofratris,  that  was  put,  is  mistaken  ; 
for,  certainly,  the  sister  would  be  liable  ;  and  so  it  appears  from 
Thompson's  Entries,  420.,  and  1  Lutw.  504.,  because  she  must 
shew  how  she  became  heir,  and  that  she  is  heir  to  him  who  is 
heir  to  the  land.  A  judgment  differs  from  a  bond  only  in  this 
respect,  that  execution  may  be  taken  upon  it  directly,  without 
farther  action.  As  to  the  time  of  five  hundred  years,  that  is 
not  an  objection  to  this  case,  but  to  the  nature  of  the  thing ; 
for  it  would  be  the  same  if  there  had  been  a  judgment.  It 
would  go  in  course  of  descent,  and  why  should  it  not  descend 
cum  one  re  ? 

Note,  that  the  question  as  to  Blacket's  bond,  which  was  paid 
out  of  the  personal  estate,  was,  whether  he  having  a  collateral 
personal  security,  the  creditors  should  also  stand  in  his  place  as 
bond  creditors,  and  so  take  part  of  the  real  estate  as  his  bond 
would  have  done.  But  that  was  not  now  argued,  having  been 
spoken  to  at  a  former  hearing ;  and  the  other  question  only  di- 
rected to  be  argued  again. 

Lord  Chancellor. — The  first  question  is  upon  3  &  4  W.  and 
M.  c.  14.;  whether  this  reversion  in  fee,  now  come  into  pos- 
session, ought  to  be  considered  as  assets  for  the  payment  of 
bond  debts  ?  I  had  great  doubt  of  it  upon  the  first  hearing, 
the  question  being  new  and  never  yet  determined :  but,  having 
deliberated  upon  it,  I  am  of  opinion  that  the  reversion,  now  come 
into  possession,  is  become  assets  to  pay  the  debts.  I  agree  it 
must  depend  upon  the  construction  of  the  statute:  for,  before 
that,  there  was  no  method  either  at  law  or  in  equity  to  make 
lands  devised,  and  the  descent  broke,  liable  to  debts.  The  reason 
whereof  was  that  the  ancestor,  by  his  specialty,  bound  the  heir 
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and  nobody  else  ;  and  not  even  the  heir  unless  he  was  named, 
but  only  the  executors  and  administrators  :  but,  where  the  heir 
was  named,  the  law  was  not  so  unreasonable  as  to  say,  he  should 
be  personally  bound  farther  than  the  extent  of  what  came  to  him 
by  descent ;  so  that,  if  nothing  descended,  he  was  not  subject  at 
all.  The  devisee,  on  the  other  hand,  was  never  bound  ;  the  hen 
being  only  so  by  naming  him,  and  the  devisee  being  no  repre- 
sentative, which  was  very  unreasonable  :  for,  as  the  estate  in  the 
hands  of  the  ancestor  was  so  far  liable,  that  a  judgment  would 
have  bound  it  in  him,  and  if  he  had  died,  leaving  it  to  descend,  the 
heir  must  have  applied  it,  it  was  very  hard  to  say  that  a  voluntary 
act  of  the  obligor  should  defeat  the  charge. 

Different  statutes  have  been  made  to  prevent  fraudulent  con- 
veyances :  the   13  Eliz.  is  one  of  them,  but  it  does  not  meddle 
with  wills.     The  law  presuming  a  consideration  for  a  devise,  the 
statute  3  &  4  W.  and  M.  therefore  became  necessary,  not  only 
to  give  a  remedy  in  equity,  where  there  was  no  ground  for  one 
before,  (since,  otherwise,  it  would  be  saying  a  person  should  be 
chargeable  here  who  was  not  chargeable  at  law,)  but  as  this  was 
an  injustice  and  defect  in  the   law,  and   to  remedy  it  was  this 
law  made,  we  must  then  consider  whether  this  case  be  within 
the  intention  of  the  statute  ;  and  next,  if  the  words  be  sufficient 
to  attain  that  end.     What  is  the  intent  ?     The  relief  of  creditors 
against  fraudulent  devises ;  that  is,  to  give  the  creditors  a  re- 
medy notwithstanding  the  devise:   not  that  the  law  thought 
these  devises  mala  in  se,  any  more  than  the  13  Eliz.  does  con- 
veyances as  actual  frauds  in  themselves,  but  as  they  defeated 
creditors,  and  not  otherwise.     This  was  the  general  view ;  and, 
not  framing  the  law,  it  was  immaterial  to  inquire  nicely,  whether 
the  devise  was  made  by  the  obligor  himself,  or  by  a  conse- 
quential debtor,  the  heir ;  because  either  the  one  or  the  other 
prevented  the  creditor  from  having  his  debt  out  of  that  which,  if 
suffered  to  go  by  descent,  would  have  been  liable  to  pay  his 
debt;  and  the  general  intent  was,  to  put  them  all  upon  such  a 
footing  as  they  would  have  been  if  the  heir  had  taken  by  de- 
scent.    Now,  if  there  are  words  in  the  statute,  the  construction 
must  be  in  that  manner.     We  must  not  add  words;  but  put 
such  construction  upon  those  in  the  act,  as  will  best  answer  the 
end  and  intent  of  it,  as  far  as  the  words  will  bear.     So  has 
13  Eliz.  been  extended,  as  in  Twyne's  case,  3  Co.  82  «.,  by  the 
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most  liberal  construction  ;  and  even  in  criminal  cases,  as 
33  Hen.  8.  c.  23.,  for  trials  of  murder,  where  criminals  fly  from 
one  county  to  another,  a  power  is  given  to  try  them  in  a  foreign 
county  by  commission.  The  enacting  part  says,  within  the 
kingdom  or  without,  which  certainly  was  not  meant  to  foreign 
parts,  but  probably  Wales  or  the  northern  counties  ;  and  yet,  by 
force  of  these  words,  commissions  have  issued  to  try  murders 
committed  abroad,  as  in  the  West  Indies,  Baltic,  See.  (though 
these  words  were  thrown  in  for  another  purpose,)  to  suppress 
the  mischief.  In  the  present  case,  the  Court  ought  to  make  the 
most  liberal  construction  to  avoid  the  evil  intended  to  be  reme- 
died. Now,  what  are  the  words'?  The  preamble  recites,  that 
whereas  it  is  not  reasonable  or  just  that,  by  the  practice  or  con- 
trivance of  any  debtors,  their  creditors  should  be  defrauded  of 
their  just  debts  ;  and  nevertheless  it  has  so  happened,  that  where 
several  persons  having  by  bond,  &c.  bound  themselves  and  their 
heirs,  &c,  and  died  seised,  having  devised,  8cc,  the  enacting 
clause  says,  "  Therefore  all  wills  and  testaments,"  &c.  Now, 
the  objection  is,  that  the  preamble  is  applied  to  a  particular 
case,  and  the  words  of  the  enacting  clause  tied  up  to  that.  If 
the  preamble  is  so,  the  Court  can  go  no  farther;  and  it  is  in- 
sisted likewise  that  the  only  case  in  the  preamble  is,  where  per- 
sons who  are  obligors  devise,  and  that  the  clause  confirms  it, 
making  the  devise  void  only  against  such  creditors.  But  I  am 
of  opinion  that  construction  is  much  too  strict,  and  that  the 
words  do  not  warrant  it ;  there  being  two  parts,  and  no  reason 
to  say  that  the  preamble  is  tied  up  to  one  of  them.  The  first 
case  is  a  general  one,  that  "  it  is  not  reasonable  that,  by  con- 
trivance of  any  debtors,  their  creditors  should  be  defrauded  of 
their  just  debts."  Then  follows  a  particular  case,  where  one, 
who  bound  himself  and  his  heirs,  devises.  The  first  words 
being  general,  the  putting  afterwards  of  a  particular  case  will 
make  no  difference.  Suppose  it  had  been  framed  with  only  the 
first  clause  of  the  preamble,  there  could  be  no  doubt  upon  it  ; 
and  certainly  the  subsequent  words  do  not  so  restrain  the  others 
as  to  make  them  useless.  They  are  only  by  way  of  instance,  not 
to  make  the  act  less  comprehensive.  This,  indeed,  would  take 
in  all  sorts  of  debts,  those  by  simple  contract  as  well  as  by  bond  : 
but  then  a  devise  could  not  be  said  to  be  in  fraud  of  a  simple 
contract  creditor  ;  because,  though  the  lands  had  descended,  they 


Title  XVII.  Reversion,  s.  31. 
would  not  have  been  liable  to  his  debt.  Who  is  debtor?  ( 
tainly  the  obligor,  and  so  is  the  heir  at  law  ;  he  is  called  30 
the  common  law  ;  so  are  all  the  cases,  and  the  judgments  against 
him  prove  it.  Plowden,  440.  shews  that  the  action  is  broughl 
against  the  heir,  as  hound  in  the  specialty;  and,  if  fie  was 
charged  only  in  the  detinet,  it  was  error  before  the  statutes  ol 
jeofails,  which  cine  it  alter  verdict;  because  he  is  debtor,  and  it 
lies  upon  him  to  discharge  himself.  Indeed,  if  he  plead  fairly, 
he  shall  be  discharged  according  to  his  case :  but,  if  he  suffers 
judgment  to  go  against  him  by  default,  he  will  be  personally 
charged,  which  shews  the  difference  between  an  heir  and  an  ex- 
ecutor; for  if  an  executor  lets  judgment  go  against  him  by  de- 
fault, yet  the  creditor  has  judgment  only  di  bonis  testatoris  ;  but, 
against  the  heir,  it  is  a  general  judgment ,  so  that  it  is  plain  the 
heir  is  a  debtor,  but  such  an  one  as  may  discharge  himself  by 
plea,  [f  this  is  so,  and  the  enacting  clause  makes  all  wills  void 
only  as  against  such  creditor,  that  is,  such  only  as  could  be  de- 
frauded by  the  devise, — what  is  the  construction  of  the  statute 
upon  the  whole?  That  the  fraud  against  creditors  of  any  debtor 
(and  the  heir  is  a  debtor  in  point  of  law,  and  within  the  words 
any  debtor,)  ought  not  to  be  allowed.  So  I  think  that  the  act 
must  be  construed  to  prevent  the  mischief,  and  that  the  devise 
of  an  heir  at  law  is  within  the  statute;  and  whether  the  lands  be 
in  possession  or  reversion,  is  just  the  same  thing.  It  may  be 
said  that  the  case  of  the  obligor's  dying  and  suffering  the  lands 
to  descend,  and  the  heir's  devising  them  and  dying,  is  provided 
for  by  s.  5.  of  the  statute.  But  that  is  giving  the  creditor  only 
the  remedy  of  following  the  heir's  personal  estate ;  for,  unless  the 
devise  be  fraudulent  within  this  statute,  the  lands  cannot  be 
liable  to  pay  his  debt,  but  only  the  personal  estate  of  the  heir; 
which  would  hold  in  the  case  of  a  reversion  after  an  estate  for 
life,  or  any  other  interest  devised  by  the  heir ;  and  the  same 
question  would  have  been  made  if  the  lands  had  been  in  pos- 
session. It  is  said,  a  reversion  expectant  upon  an  estate  tail  is 
not  assets,  and  the  heir  may  plead  riens  per  descent:  but  that 
does  not  prove  that  the  reversion  in  fee,  when  fallen  into  posses- 
sion, shall  not  be  liable.  If  it  had  been  suffered  to  descend, 
though  through  ten  descents,  it  would  have  been  liable,  and  the 
heir  charged  in  the  debet  and  detinet,  as  in  Kellov*  v.  Rowden, 
3  Mod.  253.  It  is  said,  this  reversion  was  never  liable  to  the 
VOL.   II.  \      \ 
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debts  :  but  I  think  it  is  enough  that  there  was  a  possibility  of  its 
being  liable ;  there  was  a  liableness  in  it,  a  quality  in  it  to  be  so, 
to  be  subject  to  the  debt.     The  saying  a  reversion  in  fee  after  an 
estate  tail  is  not  assets  is  a  gross  expression,   not  accurate,  and 
arises  from  the  method  of  pleading  allowed  to  the  heir,  that  he 
may  plead  riens  per  descent :  but  if  the  creditor  may  take  the  re- 
version, when  it  comes  into  possession,  it  shews  a  liableness  in 
the  thing  to  be  assets.     It  is  like  a  right  descending ;  or,  suppose 
a  rent-seek  descended,  and   the  heir  never  had  seisin,  he  might 
plead  riens  per  descent ;  and  if  the  creditor  took  judgment  against 
the  assets,  quando  acciderint,  he  might  extend  it  whenever  the 
heir   got   seisin.     So,    if    a   dry    seigniory   descended,    the   heir 
pleaded  the  same  plea,  and  the  cieditor  took  the  like  judgment, 
because  it  was  a  thing  which  could  not  be  valued  :  but  if  after, 
a  tenancy  escheated,  the  creditor  might  take  out  a  scire  facias  on 
his  judgment,  and  reach  the  tenancy,  though  the  inheritance 
never  was  in  the  obligor,  by  reason  of  the  quality  in  the  land. 
2  Inst.  293.     This  shews  that  the  expression  of  not  being  assets 
is  a  gross  expression,  and  cited  only  in  respect  that  it  is  of  no 
present  value.     Then  it  is  said  the  heir  might  have  disposed  of 
it;  so  he  might:  but,  upon  Apharry  v.  Bodingham,  Cro.  Eliz. 
350.,  I  doubt  such  a  conveyance  would  have  been  void  by  the 
statute.     The  heir  at  law,  as  tenant  in  tail,  might  no  doubt  have 
barred  it:  but  that  may  be  said  in  all  cases  where  a  reversion  in 
fee  after  an  estate  tail  descends,  and  where  both  descend  from 
the  same  ancestor,  and  a  fine  only  has  been  levied.     The  entail, 
being   barred  by  that  means,  has   let  in   a  bond,  which   only 
affected  the  reversion  in  fee.     Some  ambiguity  arises   in   this 
case,  from  the  two  interests  being  in  the  same  persom  :  but  if  the 
estate  tail  was  in  a  stranger,  when  it  would  not  be  in  the  heir's 
power  to  bar  it,  but  the  stranger  might,  the  law  would  call  the 
reversion  not  assets;  and  yet,  wherever  the  entail  be,  though  the 
heir  has  no  power  over  it,  if  he  devises  it,  and  the  entail  deter- 
mines, will  it  not  be  liable?      I  think  clearly  it  would  ;  and,  in 
this  sense,  it  stands  free  from  the  objection  of  the  heir's  being 
able  to  bar  it.     Suppose  the  obligor  himself  had  devised  the  re- 
version, all  the  reasons  of  its  being  of  no  value  and  not  liable, 
and  not  assets  at  his  death  in  the  hands  of  the  heir,  and  conse- 
quently not  a  devise  in  fraud  of  creditors,  would  hold  in  that  case 
as  well  as  in  this  ;  vet  it  is  admitted  that  would  have  been  with- 
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in  the  act.  The  case  put  of  possessiofratris,  where  the  sister  has 
the  land,  I  am  of  opinion  is  wrong,  and  that  the  lands  would  be 
liable  in  her  hands:  but  then  they  must  shew  the  intermediate 
descents,  according  to  Lord  Holt  in  Kellow  v.  Rowden,  Carth. 
126.  The  action  must  be  brought  against  her  as  heir  to  hei 
brother,  who  was  heir  to  her  father.  I  think  such  an  action  may 
be  brought;  and,  to  the  best  of  my  memory,  there  is  a  precedent 
how  to  frame  it,  in  Clift's  Entries,  against  the  heir  at  law  of  the 
first  obligor  in  the  second  degree,  and  also  joining  the  devisee  of 
the  iirst  heir  at  law.  But  it  is  said  that  if  such  an  action  was 
brought,  against  the  defendant  here,  he  might  plead  that  the 
heir,  whose  devisee  he  was,  took  riens  per  descent :  but  I  am  of 
opinion  that  would  not  be  a  good  plea  for  the  devisee  in  such 
case,  because  the  nature  of  the  thing  required  the  heir  to  say 
riens  per  descent  die  impetrationis  brevis ;  and  the  devisee  could 
not  say  that  with  regard  to  the  writ  purchased  against  him. 
Then  he  must  say,  that  his  testator  had  nothing  by  descent 
which  he  had  devised  to  him,  and  the  issue  would  be  against 
him  upon  shewing  this  reversion;  for  the  quality  of  being  sub- 
ject to  debts  would  be  an  estate  in  him  to  pay  them.  For  these 
reasons  I  am  of  opinion,  it  is  agreeable  to  the  intent  of  the  Le- 
gislature, and  of  the  statute,  as  well  as  within  the  words  of  it, 
that  this  estate  should  be  liable  to  pay  these  debts. 

The  second  question  is,  whether  any  difference  must  be  made 
between  the  specialty  and  simple  contract  creditors,  which  are  to 
stand  in  their  place,  in  regard  that  this  estate  was  not  liable 
when  the  devise  was  made?  But  I  think,  upon  the  reason  of 
this  Court,  in  cases  of  this  nature,  that  the  simple  contract  debts 
must  stand  in  their  place,  and  that  to  all  intents  and  purposes  as 
if  the  specialties  were  not  satisfied.  That  is  the  construction  of 
all  decrees,  where  one  is  to  have  the  like  remedy  as  the  other 
would  if  not  paid. 

I  have  grounded  my  opinion  on  the  statute,  without  entering 
into  the  question  how  far  courts  of  equity  would  go  to  relieve 
creditors.  It  is  certain  equity  has  extended  the  remedy  beyond 
what  the  law  does;  as  where  it  decrees  the  profits,  which  there 
is  no  ground  for  in  the  case  of  fraudulent  devises  under  this  sta- 
tute ;  but  where  it  is  done,  it  is  as  being  a  fruit  fallen  from  what 

is  the  creditor's.     The   like  where  a  sale   is  decreed.     But  yet   Lechmere  i -. 

t  i  i  -i  i  •        •       i  ,■         i      .-    ,  .        Brasier,   - 

1  know  no  case,  where  equity  decrees  a   thing  ltseli   to  be  liable,   Ja.&Wal.287. 
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which  the  law  says  is  not  liable,  or  is  not  analogous  to  what 
the  law  directs;  except  only  in  the  ease  of  an  advowson  in  fee, 
as  decreed  by  Lord  King,  in  Tong  v.  Robinson,  and  affirmed  in 
the  House  of  Lords  in  1730,  which  my  Lord  Coke  says  is  not 
assets,  as  it  cannot  be  extended,  the  law  giving  no  remedy  but 
by  extent,  quousque  debitum  fuerit  levatum,  except  in  case  of 
collateral  warranty,  because  there  the  value  of  the  whole  subject 
is  in  question. 

As  to  Blackct's  bond,  I  think  there  is  no  difference  in  that; 
for  the  stock  was  only  a  collateral  security  ;  and  it  is  declared 
by  the  defeasance  that  it  shall  be  re-transferred,  and  so  no 
foundation  to  turn  that  bond  on  the  personal  estate;  and  this 
upon  the  rule  of  marshalling  assets  ;  as,  if  there  be  a  mortgage 
on  two  estates,  and  a  second  only  on  one,  if  the  estates  will 
satisfy  both,  they  shall  be  compelled  to  take,  so  as  that  all  may 
find  a  satisfaction  ;  and  therefore  the  plaintiffs  must  stand  in  his 
place,  as  well  as  that  of  others.  And  so  decreed  the  estate, 
descended  from  Thomas  the  father,  and  devised  by  Thomas  the 
son,  to  be  liable  to  the  plaintiff's  debts. 

r.ut  not  to  the          32^  In  the    above  cases    the    bonds  were  entered   into  by   a 

bond  debts  ot  J 

an  intermediate    person  who  had  been  once  seised  in  fee,  in  possession  ;  and  had 

tenant.  .....  „.  .  , 

afterwards  created  the  limitations  ot  the  estate,  and  was  also 
the  person  who  had  died  last  seised  of  the  fee  ;  so  that  the  heir, 
in  claiming  the  reversion,  on  the  determination  of  the  particular 
limitations,  was  obliged  to  derive  his  title  to  it  from  the  obligor. 
But  in  the  following  case  the  Court  of  C.  B.  went  a  step  farther ; 
and  held  that  a  reversion  after  an  estate  tail  was  liable  to  the 
bond  debts  of  an  intermediate  tenant  for  life,  who  was  entitled 
to  such  reversion. 
Smith i.. Parker,       33    Edward  Perrot  devised  to  his  brother  Charles  Perrot  for 

2  Black.  1230. 

life,  remainder  to  his  nephew   Robert  Perrot  for  life,  and  to  his 

first  and  other  sons  in  tail,  remainder  to  Edward  John  Perrot 
for  life,  remainder  to  his  first  and  other  sons  in  tail,  remainder 
to  two  other  persons  in  the  same  manner,  remainder  to  the 
testator's  right  heirs  for  ever.  On  the  testator's  death  Charles 
entered,  and  died  ;  Robert  died  without  issue  before  the  testator. 
Edward  John  entered  ;  and,  while  in  possession,  executed  the 
bond  in  question,  and  died  without  issue.  The  next  remainder- 
man entered,  and  died  without  issue;  and  all  the  remainder-men 
being  dead  without  issue,  the  lands  came  into  the  possession  of 
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the  defendants,  who  were  heirs  at  law,  both  of  the  testator,  and 
of  Edward  John  Perrot  the  obligor;  and  Edward  John  was  also 
(while  in  possession  of  the  premises)  hen  at  law  to  the  testator. 

In  an  action  of  debt,  brought  by  the  obligee  of  this  bond,  the 
question  was,  whether  these  lands  were  assel-  by  descent  in  the 
hands  of  the  defendants. 

Serjeant  Adair,  for  the  defendants,  argued,  that  the  estate  in 
fee  did  not  descend  from  the  obligor  to  the  defendants  :  for, 
though  he  acknowledged  the  remainder  in  fee  to  have  been 
vested  in  Edward  John,  yet,  being  after  many  intermediate 
remainders,  and  three  of  them  estates  tail,  it  was  too  distant  to 
be  an  actual  seisin  of  the  freehold  and  inheritance.  That  it 
was  settled,  that  where  there  is  tenant  in  tail  with  remainder  in 
fee  simple,  his  estate  was  not  assets,  being  too  remote  a  con- 
tingency. 

Lord  Chief  Justice  De  Grey  said,  he  had  no  doubt  upon  the 
case :  the  only  difficulty  that  would  have  arisen  in  these  cir- 
cumstances (and  that  no  very  considerable  one,)  was,  supposing 
all  the  successive  tenants  for  life,  having  in  them  the  reversion 
in  fee,  had  entered  into  bonds,  which  of  them  should  have  the 
priority.  At  present  it  was  clear  that  the  heir  of  the  obligor 
was  debtor  to  the  obligee,  but  only  liable  to  pay  the  debt  in 
respect  of  the  assets  which  descended  to  him.  How  far,  then, 
was  the  reversion  in  fee,  which  has  taken  place,  assets  in  the 
hands  of  the  heir?  The  true  distinction  was,  that  a  reversion 
expectant  on  an  estate  tail  is  not  immediate  assets ;  and,  there 
fore,  it  cannot  be  extended  nor  can  the  heir  be  compelled  to  sell 
it,  which  he  may  be  in  case  of  a  reversion  on  an  estate  for  life. 
But  such  reversion  on  an  estate  tail  is  assets  cum  accident ;  and 
the  heirs  shall  then  be  chargeable,  which  was  the  case  before 
the  Court. 

Mr.  Justice  Gould  was  of  the  same  opinion  ;  and  said,  that  a 
reversion  after  an  estate  tail  was  not  valuable  assets,  and,  there- 
fore, could  not  be  valued  by  a  jury  according  to  the  statute 
3  and  4  Wm.  and  Mary,  c.  14. :  but  when  it  came  into  pos- 
session, it  might  then  be  valued,  and  should  charge  the  heir. 

Sir  William  Blackstone  was  of  the  same  opinion  ;  and  observed 
that  the  obligor  had  actual  seisin  of  this  reversion  bv  his  own 
seisin  as  tenant  for  life.  He  might  have  sold  it,  and  therefore 
might  charge  or  incumber  it;  though,  strictly  speaking,  his  bond 
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was  no  charge  upon  the  reversion,  but  only  upon  the  heir,  in 
respect  of  such  reversion  descending-.  And  this  reversion  was 
properly,  the  instant  it  vested  in  the  heir,  assets  by  descent  in 
his  hands,  though  only  dormant  potential  assets,  till  it  came  into 
possession. 

o  [.  The  authority  of  this  case  has  been  denied  ;  and  it  has 
Tit.  29.  c.  4.  Deen  contended,  that  as  a  person  who  takes  a  reversion  by 
descent  must  make  himself  heir  to  the  donor,  and  take  it  as 
such,  and  not  as  heir  to  any  of  the  intermediate  heirs,  because 
they  never  had  such  a  seisin  of  the  reversion  as  to  transmit  it  by 
descent  from  them  to  any  one  who  was  not  heir  to  the  first 
donor  ;  it  followed  that  such  reversion  would,  in  his  hands,  be 
real  assets  of  the  donor,  but  not  assets  of  any   of  the   inter- 

1  Bro.  Hep.        mediate  heirs.     In  the  case  of  Tweedale  v.  Coventry,  where  the 

240.  .  J      . 

question  was  argued  before  Lord  Thurlow,  but  not  decided,  and 

the  case  of  Smith  v.  Parker  was  relied  on  as  the  only  authority, 

his  Lordship  said — "  The  argument  there  is  not  worth  reading. 

I   do  not  believe  it  was  reported   by   Mr.  Justice  Blackstone. 

There  the  contingent  uses  never  came  into  possession.     It  was 

therefore  not  a  reversion  after  an  estate  tail,  but  after  an  estate  for 

life  only."    And  in  giving  judgment  he  said  it  was  unnecessary 

for  him  to  decide  upon  the  question  of  the  reversion ;  if  that  had 

been  necessary,  the  case  in  the  Common  Pleas  did  not  so  satisfy 

his  mind  as  to  enable  him  to  decide  it,  without  referring  it  to  a 

court  of  common  law. 

2  Saund.  8.  35.  The  late  Mr.  Serjeant  Williams,  in  his  notes  to  Saunders, 
note. 

says  he  had  compared  the  case  of  Smith  v.  Parker  in  the  report, 

with  the  paper-book,  which  was  delivered  to  one  of  the  judges 
who  then  sat  upon  the  bench  ;  and  it  appeared  by  it,  and  also 
by  a  short  note  taken  by  him  on  the  paper-book,  that  the  case 
was  correctly  stated  by  Mr.  Justice  Blackstone,  and  that  the 
Giffard  v.  Bar-    Court  was  of  opinion  the  reversion  was  assets.    But  the  Serjeant 

ber,  infra,  s.  38.  r  J 

observes  that  the  case  of  Smith  v.  Parker  may  be  found  to  be 
of  doubtful  authority.  And  that  in  a  case  determined  by  Lord 
Hardwicke,  he  laid  it  down  that  a  reversion  was  not  assets  for 
payment  of  the  bond  debts  of  any  person,  but  the  ancestor  from 
whom  the  lands  immediately  descended. 
Doe  v.  Hutton,  36.  In  a  modern  case  Lord  Alvanley  denied  the  authority  of 
65i.  '  the  case  of  Smith  v.  Parker,  and  said — "  It  appears  to  me  that 

it  cannot  be  supported,  without  impeaching  all  the  decisions  which 
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establish  that  the  vesting  of  a   reversion  will  not  make  Mich  a 
possessiojra'ris  as  to  convey  the  estate  In  the  lien  of  the  person  in   Tit29.c.  I. 
whom  it  vests." 

37.  A  reversion   expectant  on  an  estate  tail   is  liable  to  the   Liable  to  judg- 

1  menl  . 

judgments,  statutes,  and  recognizances,  of  all  those  who  were 
at  any  time  entitled  to  it,  whenever  such  reversion  comes  into 
possession  ;  because  these  securities  aie  liens  which  attach  on  all 
the  estates  of  the  debtor. 

38.  Doctor  Cary,  being  seised   in   fee,  made   a  settlement  to  Giflardv. 
the  use  of  himself  for  life,   remainder  to  Sir  George  Cary  for  45/,    1  yes. 
life,  remainder  to  trustees  to  preserve  contingent  remainders,  re-    ll"t'-  l'4, 
mainder  to  the  first  and  other  sons  of  Sir  George  Cary   in  tail 

male,  remainder  to  William  Cary  for  life,  with  like  remainder  to 
his  first  and  other  sons,  remainder  to  Nicholas  Cary  for  life,  with 
like  remainders  to  his  first  and  other  sons,  remainder  to  Doctor 
Cary  in  fee. 

Upon  the  death  of  Dr.  Cary,  the  remainder  to  Sir  George 
Cary  came  into  possession  ;  and  the  reversion  descended  to  Sir 
George  Cary,  as  heir  at  law  to  Dr.  Cary. 

Sir  George  Cary  acknowledged  a  judgment,  and  died  without 
issue;  whereupon  the  estate  limited  to  William  Cary  touk 
effect,  and  the  reversion  in  fee  descended  to  him.  lie  had  two 
sons,  who  died  ;  by  which  the  reversion  came  into  possession  : 
and  the  question  was,  whether  the  reversion,  when  it  came  into 
possession,  was  liable  to  the  judgment  acknowledged  by  Sir 
George  Cary. 

Lord  Hardvvicke  was  of  opinion  that  the  reversion  was  liable 
to  the  judgment,  because  it  was  the  estate  of  inheritance  of  Sir 
George  Cary :  and  as  it  was  so,  subject  to  the  intermediate  es- 
tates for  life,  it  was  in  him  liable  to  be  granted,  or  charged,  or 
incumbered,  as  he  thought  fit;  and  as  he  might  have  granted  or 
charged  the  reversion,  so  might  he  have  granted  a  lease  for  one 
thousand  years  out  of  it,  and  which  would  have  taken  effect  out 
of  the  reversion  in  fee.  And  if  it  had  come  to  William  Cary,  he 
could  not  have  claimed  such  reversion  but  subsequent  to  that 
lease  ;  and  as  he  might  have  done  so,  in  like  manner  might  he 
have  charged  it  by  judgment  or  statute.  The  point  that  was  in 
Kellow  v.  Rowden  is  not  applicable  to  this  case  ;  for,  in  that 
action,  the  second  son  was  charged  as  immediate  heir  to  his 
father  ;  but,  in  this  case,  the  reversion  would  not  be  liable  to  the 
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bond  debts  of  Sir  George  Cary  as  assets  by  descent,  because 
that  cannot  be  where  there  is  an  intermediate  estate,  but  must 
be  where  the  heir  takes  as  immediate  heir  to  the  ancestor,  who 
entered  into  the  bond.  But,  on  judgment,  you  charge  the 
terre-tenant  of  the  estate  that  was  in  the  person  who  acknow- 
ledged the  judgment  j  but  not  so  by  his  bond,  unless  the  lands 
came  as  assets  by  descent  to  the  very  heir  of  Sir  George  Cary. 
This,  said  his  Lordship,  will  not  be  liable  to  the  inconveniences 
I  first  apprehended  ;  for,  if  either  of  the  persons  that  took  an 
estate  tail  had  suffered  a  recovery,  there  would  have  been  an  end 
of  the  reversion  in  fee.  Where  there  is  a  tenant  in  tail,  with 
reversion  to  him  in  fee,  and  this  reversion  descends  to  the  de- 
fendants, they  must  take  it,  liable  to  the  judgment,  or  statute, or 
recognizance  of  any  of  their  ancestors,  in  whom  the  estate  at  any 
time  was  :  and,  therefore,  1  am  of  opinion  that  this  reversion  is 
liable  to  the  judgment. (a) 

39.  A  reversion  expectant  on  an  estate  tail  is  also  liable  to  the 
leases  made  by  all  those  who  were  at  any  time  entitled  to  it,  and 
to  all  the  covenants  contained  in  those  leases,  whenever  such  re- 
version comes  into  possession. 

40.  William  Martin,  being  tenant  in  tail  with  the  immediate 
reversion  in  fee  in  himself,  demised  the  premises  to  Elizabeth 
Westcombe  for  ninety-nine  years,  if  two  persons  should  so  long- 
live,  to  commence  after  the  determination  of  a  preceding  lease. 
William  Martin  died,  leaving  issue  Nicholas  Martin  his  eldest 
son  and  heir;  who,  being  the  issue  in  tail,  and  also  entitled  to 
the  immediate  reversion  in  fee,  levied  a  fine  to  the  use  of  himself 
and  his  heirs. 

It  was  resolved,  that,  as  the  reversion  in  fee  came  into  posses- 
sion by  the  operation  of  the  fine,  the  lease  became  a  charge  on 
that  reversion ;   and  could   not  be  avoided   either  by  Nicholas 
Martin,  or  the  cognizee  of  the  fine. 
BadST"'  41-  Charles  Lord  Shelburne,  being  tenant  in  tail  male  of  the 

6Bro.Parl.Ca.  lands  in  question,   with   remainder  to  his  brother  Henry  in  tail 
male,  remainder  to  his  own  right  heirs  ;  demised  them  for  three 

(a)  [In  reference  to  the  subject  of  the  preceding  sections  27 — 38.  inclusive,  the 
reader  is  referred  to  the  statute  3  &  4  Will.  4.  ch.  104.,  by  which  any  estate  or  interest 
in  freehold,  customary  or  copyhold  lands,  &c,  of  or  to  which  any  person  after  the  pass- 
in  of  the  act  (29th  August  1833),  shall  die  seised  is  made  assets  for  specialty  and 
simple  contract  debts  :  for  the  words  of  the  Act,  see  Vol.  1 .  Tit.  1 .  s.  57. J 


\  ml  also  to 
leases. 


Symonds  u. 
Cudinore, 
4  Mod.  1. 


Vide  Tit.  38. 
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lives,  with  covenants  for  perpetual  renewal.  Charles  Lord 
Shelburne  died  without,  issue,  by  which  means  hi>  brother  Henry 
became  entitled  to  an  estate  in  tail  male  in  the  premises,  with 
the  reversion  in  lee  in  himself.  In  the  year  l'il'T,  Henrj  Lord 
Shelburne  levied  a  fine  of  those  lands;  and,  in  consideration  ol 
of  his  marriage,  settled  them  on  himself  for  life,  with  remainder 
to  his  first  and  other  sous. 

The  lessees  having  claimed  a  renewal  on  the  death  of  some  of 
the  persons  for  whose  lives  the  leases  were  granted,  Henry  Lord 
Shelburne  refused  to  renew,  alleging,  that  as  his  brother  Charles 
was  only  tenant  in  tail  of  the  lands  comprised  in  those  leases,  he 
had  no  power  to  make  them, and  was  nut  bound  by  the  covenants 
for  renewal. 

The  Court  of  Exchequer  in  Ireland  decreed  that  Henry  Lord 
Shelburne  should  renew  those  leases.  From  this  decree  there  was 
an  appeal  to  the  House  of  Lords ;  and,  on  behalf  of  the  appellants, 
it  was  argued  that  the  tenant  in  tail  at  law,  independent  of  the 
statute  32  lien.  8.  had  no  right  to  make  a  lease  absolutely  to 
bind  the  issue  in  tail,  and  much  less  the  remainder-man  ;  and 
that,  even  by  that  statute,  a  tenant  in  tail  has  no  power  to  grant 
leases  to  bind  those  in  remainder ;  and  therefore  the  leases  in 
question  were  absolutely  void  as  against  the  appellant,  who  did 
not  claim  under  Lord  Charles,  or  as  issue  in  tail,  but  as  remain- 
der-man. That  the  estate  tail,  out  of  which  the  leases  first  arose, 
being  spent,  and  the  appellant  not  claiming  under  it  but  by  a 
distinct  limitation  to  himself  in  tail  male,  his  fine  could  not  let 
in  Lord  Charles's  leases  upon  that  estate,  which  came  in  lieu  of 
the  Earl's  estate  tail ;  nor  could  it,  by  consolidating  the  two 
estates,  let  them  in  upon  the  reversion,  both  because  the  Earl 
acquired  a  new  estate,  and  because  the  uses  of  the  fine  were 
never  declared  to  him  in  fee,  but  directly  to  the  usesof  the  settle- 
ment, by  which,  in  consideration  of  his  own  marriage,  the  Earl 
had  an  estate  for  life  only,  with  remainder  to  his  first  and 
other  sons  :  and  these  estates  arose  and  were  granted  out  of  the 
estate  tail,  which  the  Earl  had  before  the  fine,  and  not  out  of 
a  reversion. 

On  the  other  side  it  was  contended,  that  by  the  fine  which 
Earl  Henry  levied  in  1697,  the  estate  tail  limited  in  remainder  to 
him  was  barred  and  extinguished  in  the  same  manner  to  all  in- 
tents and  purposes  as  if  he  was  dead  without  issue  ;  and  the  re- 
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version  in  fee  winch  descended  to  him  as  heir  of  Lord  Charles 
immediately  took  effect  in  possession:  and  as  the  new  uses  of 
the  marriage  settlement  of  1697  arose  out  of  that  reversion  in 
fee,  they  were  therefore  subject  to  all  antecedent  incumbrances 
and  en»a<>enienls  which  could  affect  that  reversion.  That  as 
this  reversion  in  fee,  after  it  had  taken  effect  in  possession  by 
means  of  a  fine,  was  specifically  bound  by  the  covenants  for 
perpetual  renewal ;  and  as  such  covenants  are  considered  as  real 
agreements,  and  go  with  the  land,  so  they  are,  in  their  nature 
proper  for  a  specific  performance,  and  would,  in  equity,  affect 
the  legal  interest  of  all  those  who  take  the  estate  with  notice  of 
them.  That  all  those  claiming  under  the  settlement  of  1697 
had  notice  of  these  leases  and  covenants  and  were  as  much 
bound  by  an  equitable  lien  upon  the  lands,  as  Earl  Henry  him- 
self, especially  in  favour  of  lessees  who  had  made  very  great  im- 
provements, and  were,  therefore,  to  be  considered  as  purchasers 
of  the  right  of  renewal.  After  hearing  counsel  on  this  appeal, 
the  following  question  was  put  to  the  Judges,  viz. : — "  Whether, 
by  the  fine  levied  by  the  appellant,  the  Earl  of  Shelburne,  in 
Easter  Term,  1697,  the  reversion  in  fee  of  the  estate  in  question 
was  let  in,  subject  to  the  leases  in  question,  made  by  Charles 
Lord  Shelburne,  and  the  covenants  therein  contained  for  a  per- 
petual renewal  ?  "  The  Lord  Chief  Justice  of  the  King's  Bench 
delivered  the  unanimous  opinion  of  the  Judges  to  this  effect,  viz. 
"  That  the  leases  for  lives  now  in  being  were  good  and  effectual, 
as  being  served  out  of  the  reversion  in  fee,  which  Lord  Charles 
had  when  he  made  them,  and  which  was  now  in  Lord  Henry ; 
and  that  the  covenants  for  renewal  were  binding  on  Lord 
Henry,  as  a  lien  on  the  same  reversion,  which  he  had  let  in  by 
barring,  discharging,  and  extinguishing  his  estate  tail."  It  was, 
therefore,  ordered  and  adjudged,  that  the  appeal  should  be  dis- 
missed, and  the  decree  therein  complained  of  affirmed. 

All  particular  42.  All   particular  estates  are  subject  to  merge  in  the  rever- 

estates  merge  in  r  . 

the  reversion,      sion,  whenever  the  same  person  becomes  entitled  to  both,  except 

tall.eP  £  estates  tail.  And  when,  previously  tothestat.  3  &4  Will. 4.  c.  74., 

Tit.  35.  c.  12.  tjie  protectjon  0f  the  statute  De  Donis  Conditionalibus  was  taken 
away  from  estates  tail,  and  they  were  converted  into  base  fees, 
Tit. 39.  Merger.  tnen  tney  merg-e(]  m  the  reversion,  and  became  liable  to  the 
charges  and  leases  of  all  those  who  were  at  any  time  entitled  to 
such  reversion :  but  now,  by  the  39th  section  of  the  above  sta- 
tute, such  base  l'ees  do  not  merge. 
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CHAP.  I. 

Mature  of  an  Estate  in  Joint  Tenancy. 

CHAP.    II. 

How  a  Joint  Tenancy  may  be  severed  and  destroyed. 


CHAP.  I. 
Nature  of  an  Estate  in  Joint  Tenancy. 


Sect.     1.  Estates  in  Severalty. 
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Skct.  45.  Husband    and    WiJ'e   cannot 

be  Joint  Tenants. 
51.  Not    subject    to   Curtesy   or 

Dower. 
53.  Joint  Tenants  cannot  charge 

their  Estates. 
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join. 
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65.  Reinedies  against  each  other. 


Section  I. 

With  respect  to  the  number  and    connexion  of  the   owners  Estates  in 
of  real  estates,    lands    and   tenements  may  be    held    in   four  severalty* 
different  ways  ;  namely,  in  severalty,  joint-tenancy,  coparcenary, 
and  common. 

Where  a  person  holds  lands  in  his  own  right  only,  without 
having  any  other  joined  or  connected  with  him  in  point  of  in- 
terest, during  the  estate  therein,  he  is  said  to  hold  in  severalty. 
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In  joint  te-  2.  But  where   lands  are   granted  to  two  or  more  persons,  to 

LknCJ.*277.  hold  to  them  and  their  heirs,  or  for  term  of  their  lives,  or  for 
term  of  another's  life,  without  any  restrictive,  exclusive,  or  ex- 
planatory words  ;  all  the  persons  named  in  such  instrument,  to 
whom  the  lands  are  so  given,  take  a  joint  estate,  and  are  called 
Joint  tenants.  For  the  law  will  interpret  a  grant  of  this  kind, 
so  as  to  make  all  its  parts  take  effect,  which  can  only  be  done 
by  creating  an  equal  interest  in  all  the  persons  who  take  under 
it.  (a) 

3.  An  estate  in  joint  tenancy  can  only  arise  by  purchase  or 
grant,  that  is,  by  the  act  of  the  parties,  and  never  by  the  mere 
act  of  law.  As  to  the  words  by  which  this  estate  may  be  created, 
the  cases  on  that  point  will  be  stated  in  Title  XXXII.  Deed,  and 
Title  XXXVIII.  Devise. 

1  Inst.  183  b.  4.  An  estate  in  joint  tenancy  may  be  had  in  remainder.     Thus 

if  a  gift  be  made  to  two  men,  and  the  heirs  of  their  two  bodies, 
remainder  to  them  two  and  their  heirs ;  they  are  joint  tenants  of 
the  remainder  in  fee. 

Lit.  s.  285.  5.  Where  lands  are  conveyed  to  two  persons,  and  the  heirs 

of  one  of  them,  they  are  joint  tenants  for  life,  and  the  fee  simple 
is  in  one  of  them.  If  the  person  who  has  the  fee  dies,  the  other 
shall  hold  the  entirety,  by  survivorship,  during  his  life.  In  the 
same  manner  where  lands  are  given  to  two  persons,  and  the  heirs 
of  the  body  of  one  of  them,  they  are  joint  tenants  for  life,  and 
the  estate  tail  is  in  one  of  them. 

l  Inst.  184  b.  6.  Lord  Coke  says,  when  land  is  given  to  two,  and  to  the 
heirs  of  one  of  them,  he  in  remainder  cannot  grant  away  his  fee 
simple. 

Mr.  Hargrave  observes  that  there  is  a  seeming  difficulty  in 
this  passage,  but  conceives  Lord  Coke's  meaning  to  be,  that 
though  for  some  purposes  the  estate  for  life  of  the  joint  tenant 
having  the  fee  is  distinct  from,  and  unmerged  in,  his  greater 
estate ;  yet  for  granting,  it  is  not  so :  but  both  estates  are  in 
that  respect  consolidated,  notwithstanding  the  estate  of  the  other 
joint  tenant.     Therefore,  that  the  fee  cannot,  in  strictness  of  law, 

(a)  [Sometimes  lands  are  ignorantly  conveyed  or  devised  to  two  (trustees)  and  the 
survivor  of  them  and  the  heirs  of  the  survivor:  this  does  not  create  a  joint-tenancy  in 
fee,  but  gives  a  joint  estate  for  life,  and  a  contingent  remainder  to  the  survivor  until  the 
contingency  happens,  the  fee  results  to  the  grantor,  or  to  the  heir  at  law  of  the  devisor. 
3  An^tr.  806.  2  Yes.  J.  209,  210.  Bull.  Co.  Lit.  191.  a  note  (1.)  Fearn.  C .  11.  357.] 
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be  granted  as  a  remainder,  eo  nomine,  and  as  an  interest  dis- 
tinct from  the  estate  tor  life. 

7.  Two  persons  may  have  an  estate  in  joint  tenancy  lor  thru 
lives,  and  yet  have  several  inheritances.     Thus   Littleton  says, 

•'  If  lands  be  given  to  two  men,  and  to  the  heirs  of  their  bodies  B.283. 
begotten,  the  donees  have  a  joint  estate  for  term  of  their  livi 
and  yet  they  have  several  inheritances.  For  if  one  of  the  donees 
hath  issue  and  die,  the  other  which  surviveth  shall  have  the 
whole  term  for  his  life  ;  and  if  he  which  surviveth  also  have  issue 
and  die,  then  the  issue  of  one  shall  have  one  moiety,  and  the 
issue  of  the  other  the  other  moiety  ;  and  they  shall  hold  the  land 
between  them  in  common,  and  are  not  joint  tenants,  but  tenants 
in  common.  And  the  cause  why  such  donees  have  a  joint  estate 
for  term  of  their  lives  is,  for  that  at  the  beginning,  the  lands 
were  given  to  them  two;  which  words,  without  more  saying, 
make  a  joint  estate  to  them  for  term  of  their  lives.  And  the 
reason  why  they  shall  have  several  inheritances  is  this,  inasmuch 
as  they  cannot  by  any  possibility  have  an  heir  between  them,  as 
a  man  and  a  woman  may,  the  law  will  that  their  estate  and  in- 
heritance be  such  as  is  reasonable,  according  to  the  form  and 
effect  of  the  words  of  the  gift :  and  this  is,  to  the  heirs  which 
the  one  shall  beget  of  his  body  by  any  of  his  wives;  and  to 
the  heirs  which  the  other  shall  beget  of  his  body  by  any  of  his 
wives  ;  so  as  it  behoveth  by  necessity  of  reason  that  they  have 
several  inheritances." 

8.  Littleton  says,  it  is  the  same  where  lands  are  given  to  two  s.  284. 

females,  and  the  heirs  of  their  two  bodies.     And  Lord  Cowper  has  £"ok  l'  c?-k' 

I  2  \  em.  54o. 

observed   that  where  there  was  a  devise  to  the   testator's  two 

daughters,  and  the  heirs  of  their  two  bodies,  it  was  a  joint  estate 

for  life,  with  several  inheritances.     But  the  testator  never  meant 

that  the  surviving   daughter  should    turn   out  the  issue  of  her 

deceased  sister.     That  was  the  point  upon  the  appeal  in  Wilkin-  Printed  Cases, 

son  v.  Spearman,  where  the    Lords  inclined  to   the   appellant;   o'p'Vms.  530. 

yet  the  judges  all  agreeing  that   the   law  was   so  settled,   the 

Lords  would  not  alter  it.     His  Lordship  also  said  that  a  devise 

to  the  testator's  two  daughters  and  their  issue,  and   in  default  of 

such  issue  to  J.  S.,  gave  them  a  joint  estate  for  life,  and  several 

inheritances. 

9.  If  a  person  gives  lands    to   two  men  and  one  woman,  ami    l  Inst.  184a. 
the  heirs  of  their  three  bodies  begotten  ;  in   this  case  they  have 
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Id.  182  b. 


Circumstances 
required  to  this 
estate. 


Unity  of  in- 
terest. 


Ante,  s.  5. 


1  Inst.  II 


Id. 
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several  inheritances.  For  though  it  might  be  said  that  the 
woman  may  by  possibility  marry  both  the  men,  one  after 
another;  yet,  first,  she  cannot  marry  them  both  in  prasenti; 
and  the  law  will  never  intend  a  possibility  upon  a  possibility ; 
as  first  to  marry  the  one,  and  then  to  marry  the  other.  So  it  is 
if  a  gift  be  made  to  one  man  and  two  women,  mutatis  mutandis. 

10.  In  the  same  manner  if  a  gift  in  tail  be  made  to  a  man 
and  to  his  mother,  or  to  a  man  and  to  his  sister,  or  his  aunt, 
the  parties  take  several  inheritances ;  because  they  cannot 
marry.  Lord  Coke  says,  that  in  all  these  cases  there  is  no 
division  between  the  estates  for  life,  and  the  several  inherit- 
ances :  for  they  cannot  convey  away  the  inheritance  after  their 
decease,  because  it  is  divided  only  in  supposition  and  consider- 
ation of  law ;  and  to  some  purposes  the  inheritance  is  said  to  be 
executed. 

11.  The  nature  of  a  joint  tenancy  requires  the  following  cir- 
cumstances:— 1.  Unity  of  interest.  2.  Unity  of  title.  3.  Unity 
of  time.  4.  Unity  of  possession  ;  or,  in  other  words,  joint 
tenants  have  one  and  the  same  interest,  accruing  by  one  and 
the  same  conveyance,  commencing  at  the  same  time,  and  held 
by  one  and  the  same  undivided  possession. 

12.  With  respect  to  unity  of  interest,  one  joint  tenant  can- 
not be  entitled  to  one  period  of  duration,  or  quantity  of  interest, 
and  the  other  to  a  different  one.  One  cannot  be  tenant  for  life, 
and  the  other  for  years  ;  one  cannot  be  tenant  in  fee,  and  the 
other  tenant  in  tail.  It  has  however  been  stated  that  where  an 
estate  is  limited  to  two  persons,  and  to  the  heirs  of  one  of 
them,  they  are  joint  tenants  for  life. 

13.  If  a  man  demises  lands  to  two  persons,  to  hold  to  the  one 
for  life,  and  to  the  other  for  years,  they  are  not  joint-tenants. 
For  an  estate  of  freehold  cannot  stand  in  jointure  with  a  term 
of  years,  and  a  reversion  upon  a  freehold  cannot  stand  in 
jointure  with  a  freehold  and  inheritance  in  possession. 

14.  It  is  however  said  by  Lord  Coke  that  a  right  of  action 
and  a  right  of  entry  may  stand  in  jointure.  For  at  common 
law  the  alienation  of  the  husband  was  a  discontinuance  to  the 
wife  of  one  moiety,  and  a  disseisin  of  the  other  ;  so  as  after  the 
death  of  the  husband,  the  wife  had  a  right  of  action  to  one 
moiety,  and  the  other  joint  tenant  a  right  of  entry  into  the  other ; 
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but.  they  were  joint  tenants  of  the  right,  because  they  might 
join  in  a  writ  of  right. 

15.  Secondly,  that  a  right  of  action,  or  a  bare  right  of  entry,  Id. 
cannot  stand  in  jointure  with  a  freehold  or  inheritance  in  pos- 
session: therefore  if  the  husband  made  a  feofifmenl  of  the 
moiety,  this  was  a  discontinuance  of  that  moiety;  and  the  other 
joint  tenant  remained  in  possession -of  the  freehold  and  inherit- 
ance of  the  other  moiety  ;  which,  for  the  time,  was  a  severance 
of  the  jointure. 

10.  As  to  unity  of  title,  the  estate  of  joint  tenants  must  Unity  of  title. 
be  created  by  the  same  act  or  instrument,  whether  legal  or 
illegal;  as  by  one  and  the  same  feoffment,  grant,  fine,  or  other 
conveyance  or  assurance,  or  by  one  and  the  same  disseisin  ;  for 
a  joint  tenancy  cannot  arise  by  descent  or  act  of  law,  as  has 
been  already  observed,  but  only  by  purchase  or  acquisition  of 
the  party. 

17.  With  respect  to  unity  of  time,   the  estate  must  become  Unity  of  time, 
vested  in  all  the  joint  tenants  at  one  and  the  same  instant,  as 

well  as  by  one  and  the  same  title.     Thus  if  lands  be  demised  for  l  Inst.  188  a. 
life,  remainder  to  the  right  heirs  of  J.  S.  and  J.  N.,  J.  S.  hath 
issue  and  dies,  and   afterwards  J.  N.    hath   issue  and  dies ;  the 
issues  are  not  joint  tenants  ;  because   the  one  moiety  vested  at 
one  time,  and  the  other  moiety  at  another  time. 

18.  Lord  Coke,  however,  says,  that  in  some  cases  there  may  Id. 
be  joint  tenants,  and  yet  the  estate  may  vest  in  them  at  several 
times.     Thus,  if  a  man  makes  a  feoffment,  to  the  use  of  himself, 
and  of  such  wife  as  he  shall  afterwards  marry,  for  term  of  their 

lives;  and   after  he  takes  a  wife  ;  they  are  joint   tenants;  and  Tit.  16.  c.  5. 
yet  they  come  to  their  estates  at  several  limes. 

19.  A  man  made  a  feoffment  in  fee,  to  the  use  of  himself  for  Blandford  ». 
life;  then  to  the  use  of  every  one  of  his  issue  female,  and  to  the  3  Buist.  101. 
heirs  of  their  bodies  ;  then  to  the  issue  of  one  daughter  at  one 

time,  of  a  second  daughter  at  another  time,  and  of  a  third  daugh- 
ter  at  another  time  ;  so  that  this  was  to  vest  severally  in  them, 
and  afterwards  to  all.  Lord  Coke  said  it  was  adjudged  that  they 
were  joint  tenants;  and  yet  they  came  in  at  several  times  ;  but 
the  reason  of  this  was,  because  the  root  was  joint. 

20.  A  person  devised   lands  to  his  two  sons,  and  the  heirs  of  Aylor  r.  Chep, 

,     ,         ,  .  ,        ,  ,  ,  ,  ,    ,  Cro.  Jac.  259. 

their  bodies;  and  that  his  executors  should  have  them  until  they 
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came  to  their  several  ages  of  21  years.  The  question  was, 
whether  one  of  them  might  enter  ;  for  it  was  objected  that  it  was 
a  joint  estate  to  them,  which  could  not  be,  if  they  should  have 
several  commencements.  But  four  of  the  Judges  were  of  opi- 
nion, that  when  either  of  them  came  to  the  age  of  21,  he  should 
then  have  his  part  and  possession  ;  and  yet  the  joint  tenancy 
should  take  place. 

21.  A  person  levied  a  fine  to  the  use  of  himself  for  life,  re- 
mainder to  his  wife  for  life,  remainder  to  Sir  Peter  Temple  and 
Anne  his  wife  for  their  lives  and  the  life  of  the  survivor  of  them, 
remainder  to  their  first  and  other  sons  in  tail,  remainder  to  the 
issues  female  of  their  bodies  and  the  heirs  of  their  bodies  begot- 
ten. Sir  Peter  Temple  had  issue  by  Anne  two  daughters,  Anne 
and  Martha.  Martha  died  without  issue;  afterwards  Anne  died. 
It  was  argued  that  the  two  sisters  were  tenants  in  common.  But, 
per  Holt,  the  estate  was  limited  by  way  of  use  to  the  issues  fe- 
male, and  issues  female  comprehended  all  issues  female.  Then 
the  case  was,  tenant  for  life,  remainder  to  all  his  issues  female, 
&c.  If  the  tenant  for  life  has  but  one  daughter,  she  shall  have 
the  whole  estate  tail ;  if  he  has  more  daughters,  they  shall  be 
joint  tenants  for  life,  with  several  inheritances.  The  case  in  Coke 
Lit.  188  a.,  of  a  feoffment  to  the  use  of  himself  for  life,  and  of 
such  wife  as  he  should  afterwards  marry,  and  then  he  marries, 
he  and  his  wife  are  joint  tenants,  would  rule  the  case  in  ques- 
tion ;  for  it  was  a  joint  claim  by  the  same  conveyance  which 
made  joint  tenants,  and  not  the  time  of  vesting. 

22.  Lands  were  devised  to  a  woman  and  her  children,  on  her 
body  begotten,  or  to  be  begotten,  by  W.  A.  and  their  heirs  for 
ever.  It  wasdetermined  that  the  devisee  and  all  her  children  took 
as  joint  tenants  ;  and  it  was  no  objection  that  by  this  means  the 
several  estates  might  commence  at  different  times. 

23.  Although  some  of  the  persons  to  whom  an  estate  is  limited 
be  in  by  the  common  law,  and  others  by  the  statute  of  Uses,  yet 
they  will  take  in  joint  tenancy. 

24.  A  fine  was  levied  to  A.  and  B.,  to  the  use  of  the  said  A. 
and  B.,  and  also  to  C.  Adjudged,  that  they  were  all  joint 
tenants  ;  though  A.  and  B.  were  in  by  the  fine,  and  C.  by  the 
statute  of  Uses. 

25.  In  a  modern  case,  which  will  be  stated  hereafter,  Lord 
Thurlow  held,  that  whether  a  settlement  was  to  be  considered  as 
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a  conveyance  of  a  legal  estate,  or  a  deed  to  uses,  would  make  no 
difference  ;  and  that  the  vesting  at  different  times  would  not  pre- 
vent its  being  a  joint  tenancy. 

26.  With  respect  to  unity  of  possession,  joint  tenants  are  said    l 

1  J       '  J  \ non> 

to  be  seised  per  my  el  per  tout ;  that  is,  each  of  them  has  the  en- 
tire possession,  as  well  of  every  part,  as  of  the  whole.  They 
have  not,  one  of  them  a  seisin  of  one  half,  and  the  other  of  the 
remaining  half:  neither  can  one  be  exclusively  seised  of  one  acre, 
and  his  companion  of  another:  but  each  has  an  undivided 
moiety  of  the  whole,  not  the  whole  of  an  undivided  moiety. 
From  which  it  followed  that  the  possession  and  seisin  of  one 
joint  tenant  was  the  possession  and  seisin  of  the  other. 

[But  now  by  the  statute  3  8c  4  Will.  4.  c.  27.  s.  12.,  the  above 
rule  is  in  some  measure  qualified  :  the  words  of  the  act  are 
"  That  when  any  one  or  more  of  several  persons  entitled  to  any 
land  or  rent  as  coparceners,  joint  tenants,  or  tenants  in  common, 
shall  have  been  in  possession  or  receipt  of  the  entirety,  or  more 
than  his  or  their  undivided  share  or  shares  of  such  land  or  of  the 
profits  thereof,  or  of  such  rent  for  his  or  their  own  benefit,  or  for 
the  benefit  of  any  person  or  persons  other  than  the  person  or  per- 
sons entitled  to  the  other  share  or  shares  of  the  same  land  or 
rent,  such  possession  or  receipt  shall  not  be  deemed  to  have  been 
the  possession  or  receipt,  of  or  by  such  last  mentioned  person  or 
persons,  or  any  of  them.] 

27.  The  union  and  entirety  of  interest  which  exists  between   Joint  tenancies 

......  .  .       go  to  the  sur- 

joint  tenants  has  given  rise  to  the  principal  incident  to  this  vivor% 
estate,  which  is  the  right  of  survivorship.  Thus  Littleton 
sayS  : — "  If  three  joint  tenants  be  in  fee  simple,  and  the  one  s-  23°- 
hath  issue  and  dieth,  yet  they  which  survive  shall  have  the 
whole  tenements,  and  the  issue  shall  have  nothing.  And  if  the 
second  joint  tenant  hath  issue,  and  die,  yet  the  third  which 
surviveth  shall  have  the  whole  tenements,  to  him  and  his  heirs 
for  ever." 

28.  The  right  of  survivorship  takes  place  in  estates  for  years, 

as  well  as  in  freehold  estates.     Thus   Littleton  says,—"  If  a  s.281. 
lease  of  lands  or  tenements  be  made  to  many  for  term  of  years, 
he  which  surviveth  of  the  lessees  shall  have  the  tenements  only, 
during  the  term,  by  force  of  the  same  lease."     And  this  benefit 
of  survivorship  takes  place  on  a  lease  for  years  to  two,  though  l  Inst.  46  b. 
one  of  the  lessees  dies  before  entry. 
vol.  n.  b  b 
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29.  The  trust  of  a  term  in  joint  tenancy  shall  go  to  the  sur- 
vivor, in  equity  as  well  as  at  law. 

30.  A  lease  was  made  for  ninety-nine  years,  in  trust  for 
Eleanor  and  Mary  Smith.  Eleanor  died ;  her  executor  obtained 
an  assignment  of  the  lease  from  the  trustee  ;  the  administrator 
of  the  other»sister  brought  a  bill  to  have  the  whole  term  by  sur- 
vivorship. 

Lord  Cowper  said,  a  trust  of  a  term  must  go  as  the  term  at 
law  would  have  gone;  and  as  survivorship  would  have  taken 
place  at  law,  it  must  do  so  in  equity.  Decreed,  the  defendant  to 
account  for  the  profits  from  the  death  of  Eleanor,  and  to  assign 
the  term  to  the  plaintiffs,  or  as  they  should  appoint. 

31.  Two  joint  purchasers  of  a  lease  for  years  assigned  it  to  a 
third  person,  who  was  a  friend  of  one  of  the  joint  tenants,  with 
the  consent  of  the  other:  but  it  was  without  consideration,  and 
no  declaration  of  trust  was  given  ;  which  the  defendant  confessed 
in  his  answer.  The  question  was,  whether  this  trust  should  re- 
sult for  the  benefit  of  the  survivor,  or  whether  the  creditors  of 
the  joint  tenant  who  died  should  come  in  for  an  equal  moiety  in 
equity.  The  two  joint  tenants  had  continued  to  receive  the 
profits  jointly,  after  the  assignment. 

The  Court  was  of  opinion  that  though  the  right  of  survivor- 
ship was  looked  upon  as  odious  in  equity;  yet  in  this  case  the 
trust  should  survive,  for  the  benefit  of  the  surviving  cestui  que 
trust  only. 

32.  There  are,  however,  some  cases,  in  which  there  may  be  a 
joint  tenancy,  without  an  equal  right  of  survivorship.  Thus,  if 
lands  are  let  to  A.  and  B.  during  the  life  of  A.,  if  B.  dies,  A. 
shall  have  all  by  survivorship ;  but  if  A.  dies,  B.  shall  have 
nothing. 

33.  As  the  right  of  survivorship  is  often  attended  with  hard- 
ship and  injustice,  the  courts  of  equity  have  taken  a  latitude  in 
construing  against  joint  tenancies,  on  the  ground  of  intent. 

34.  Thus  where  two  persons  advanced  a  sum  of  money  by 
way  of  mortgage,  took  the  mortgage  to  themselves  jointly,  and 
then  one  of  them  died.  Decreed,  that  when  the  money  came  to 
be  paid,  the  survivor  should  not  have  the  whole,  but  that  the 
representative  of  the  person  who  died  should  have  a  propor- 
tion, (a) 

(a)  [It  frequently  occurs  that  settlement  monies  are  lent  by  the  trustees  upon  mortgage* 
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35.  It  was  laid  down  by  Sir  Joseph  Jekyll,  that  if  two  or  more   Mem. 
purchase  lands,  advance   the  money   in  equal   proportions,  and 
take  a  conveyance  to  them  and  their  heirs,  it  is  a  joint  tenancy  ; 
that  is,  a  purchase  by  them  jointly  of  the  chance  of  survivorship. 

But  when  the  proportions  of  the  money  are  not  equal,  and  this 

appears  in  the  deed  itself,  it  makes  them  in  the  nature  of  partners  ; 

and  however  the  legal  estate  may  survive,  yet  the  survivor  shall 

be  considered  but  as  a  trustee  for  the  other,  in  proportion  to  the 

sums  advanced  by  each  of  them.     So  if  two  or  more  make   a    Avelin 

i  n  i  pii  ill       Knipe,  !'»  Ves. 

joint  purchase;  afterwards  one  or   them  lays  out  a  considerable  441. 

sum  of  money  in  repairs  and  improvements,  and  dies;  this  shall 

be  a  lien  on  the  land,  and  a  trust  for  the  representative  of  him 

who  advanced  it. 

36.  The  defendant  Crad dock's  father,  the  plaintiff  Lake,  and   Lake  »  Crad- 
three  others,  five  in  all,  having  entered  into  an  undertaking  to   Wms.  158. 
drain  the  overflowed   lands   of  West  Thorock  ;  the  trustees  for 

the  sale,  by  the  consent  and  direction  of  the  commissioners  of 
sewers,  did  by  deed  indented  and  enrolled,  dated  the  8th 
February  1695,  in  consideration  of  5,145/.  paid  to  the  commis- 
sioners by  the  five  purchasers,  convey  the  same  to  the  defendant 
Craddock's  father,  the  plaintiff  Lake,  the  three  others,  and  their 
heirs;  upon  which  several  sums  of  money  were  expended  in 
carrying  on  the  undertaking.  The  plaintiff  Lake  brought  his 
bill  against  the  rest  of  the  partners,  or  their  representatives,  for 
an  account  and  division  of  the  partnership  estate :  the  only 
question  was,  whether  these  five  purchasers,  having  made  this 
purchase  jointly,  so  as  to  become  in  law  joint  tenants,  the  same 
should  survive  in  equity.  Sir  Joseph  Jekyll  decreed  that  no 
survivorship  should  take  place  ;  for  that  the  payment  of  money 

and  in  the  mortgage  deed  no  notice  is  taken  of  the  settlement,  in  order  that  it  may  not 
incumber  the  mortgagor's  title :  the  mortgage  is  made  to  the  trustees  in  fee,  and  upon 
the  face  of  the  security  the  trustees  appear  to  be  the  beneficial  owners  of  the  money  ad- 
vanced ;  so  that  although  the  legal  estate  survives  upon  the  death  of  either  of  the  trus 
tees,  the  survivor  cannot,  consistently  with  the  equitable  doctrine  above  stated,  give  a 
complete  discharge  for  the  mortgage  money  when  paid  off.  In  order  to  obviate  this  in- 
convenience in  the  case  of  trust  money,  it  is  proper  to  insert  a  clause  that  upon  the  death 
of  either  of  the  mortgagees-,  the  receipt  of  the  survivor,  his  executors,  &c.  shall  be  a  suf- 
ficient discharge  for  the  whole  money,  and  that  the  survivor,  his  heirs,  S;c.  may  reconvey 
the  estate,  discharged  from  the  mortgage  debt,  without  the  concurrence  of  the  personal 
representatives  of  the  deceased  trustee.  This  in  effect  makes  the  trustees  quasi  joint 
tenants  of  the  money. 

E    B    2 
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created  a  trust  for  the  parties  advancing  the  same :  and  under- 
taking upon  the  hazard  of  profit  or  loss  was  in  the  nature  of 
merchandizing,  when  the  jus  accrescendi  was  never  allowed. 
That  supposing  one  of  the  partners  had  laid  out  the  whole 
money,  and  had  happened  to  die  first,  according  to  the  con- 
trary construction,  he  must  have  lost  all,  which  would  have  been 
most  unjust.  Wherefore  it  was  decreed  that  these  five  pur- 
chasers were  tenants  in  common.  Upon  an  appeal,  the  decree 
was  affirmed  by  Lord  King. 

2Ves. 258.  37.  Lord  Hardwicke  has  assented  to  this  doctrine;  and  has 

observed,  that  the  Court  of  Chancery  had  taken  a  latitude  in 
construing  a  tenancy  in  common,  without  the  words  equally  to 
be  divided,  on  the  foot  of  the  intent;  and  therefore  determined, 
that  if  two  men  jointly  and  equally  advance  a  sum  of  money  on  a 
mortgage,  suppose  in  fee,  and  take  that  security  to  them  and  their 
heirs,  without  the  words  "  equally  to  be  divided  between  them," 
there  shall  be  no  survivorship.  So,  if  they  were  to  foreclose  the 
estate,  it  should  be  divided  between  them,  because  their  intent 
was  presumed  to  be  so.  It  had  been  said,  indeed,  that  if  two 
men  made  a  purchase,  they  might  be  understood  to  purchase  a 
kind  of  chance  between  themselves,  which  of  them  should  sur- 
vive :  but  it  had  been  determined  that  if  two  purchased,  and 
one  advanced  more  of  the  purchase  money  than  the  other, 
there  should  be  no  survivorship,  though  there  were  not  the  words 
"  equally  to  be  divided,"  or  "  to  hold  as  tenants  in  common;" 
which  shewed  how  strongly  the  Court  had  leaned  against  sur- 
vivorship, and  created  a  tenancy  in  common  by  construction,  on 
the  intent  of  the  parties. 

Who  may  be  38.  All    natural    persons    mav  be    joint  tenants:    but  bodies 

joint  tenants.  L  .    . 

politic   or  corporate  cannot   be  joint  tenants  with  each  other. 
Nor  can  the  king,  or  a  corporation,  whether  sole  or  aggregate, 
be  joint  tenant  with  a  natural  person. 
1  lust.  190  a.  39_  Thus  Lord  Coke  says, — If  lands  be  given  to  two  bishops, 

to  have  and  to  hold  to  them  two,  and  their  successors ;  seeing 
they  take  this  purchase  in  their  political  capacity,  as  bishops, 
they  are  not  joint  tenants;  because  they  are  seised  in  several 
rights;  for  the  one  bishop  is  seised,  in  right  of  his  bishopric,  of 
the  one  moiety,  and  the  other  bishop,  in  right  of  his  bishopric,  of 
the  other  moiety;  and  so  by  several  titles,  and  in  several  capa- 
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cities:  whereas  joint  tenants  ought  to  have  it  in  one  and  the 
same  right  and  capacity,  and  by  one  and  the  same  joint  title. 

40.  But  if  lands  be  given  to  A.  de  B.  bishop  of  N.,  and   to  a   [dem. 
secular  man,  to  have  and  to  hold  to  them  two  and  to  their  heirs  ; 

in  this  case  they  are  joint  tenants,  for  each  of  them  takes  the 
lands  in  his  natural  capacity. 

41.  This  rule  does  not,  however,  hold  in  the  case  of  chattels   Idem. 
real  ;  for  if  a  lease  for  years  be  made  to  a  bishop  and  a  secular 
man,  they  arc  joint  tenants  ;  because,  in  this  case,  the  bishop 
does  not  take  in  his  political  capacity. 

42.  If  lands  be  given  to  the  king,  and   to  a  subject,  to  have   ]'km. 
and  to  hold  to  them  and  to  their  heirs,  yet  they  are  not  joint 
tenants;  for  the  king  is  not  seised  in  his  natural  capacity,  but 

in  his  royal  and  political  capacity,  jure  corona- ;  which  cannot 
stand  in  jointure  with  the  seisin  of  a  subject,  in  his  natural 
capacity. 

43.  Lord  Coke  also  says,  if  an  alien  and  natural  born  subject   l  Inst.  180  b. 
purchase  lands  in  fee,  they  are  joint  tenants  :  but  the  king,  upon 

office  found,  shall  have  a  moiety. 

44.  Husband  and  wife  being  considered  in  law  as  one  person,   Lit. s. 291. 
if  an  estate  be  conveyed  to  husband  and  wife,  and  to  a  stranger, 
thehusband  and  wife  will  only  take  one  moiety  between  them,  and 

the  stranger  will  take  the  other  moiety. 

45.  As  there  can  be  no  moieties  between  husband  and  wife,  Husband  and 
they  cannot  be  joint  tenants  ;  therefore,  where  an  estate  is  con-   :oin.  tenants. 
veyed  to  a  man  and  his  wife,  and  their  heirs,  it  is  not  a  joint  te- 
nancy ;  for  joint  tenants  take  by  moieties,  and  are  each  seised  of  an 
unundivided  moiety  of  the  whole.     But  husband  and  wife  being 

but  one  person,  cannot,  during  the  coverture,  take  separate  es- 
tates ;  therefore,  upon  a  purchase  made  by  them  both,  each  has 
the  entirety,  and  they  are  seised  per  tout,  not  per  my  ;  and  the 
husband  cannot  forfeit  or  alien  the  estate,  because  the  whole  of 
it  belongs  to  his  wife  as  well  as  to  him. 

46.  William  Ocle,  and  Joan  his  wife,   purchased  lands  to  i  inst.  137  a. 
them  two,  and  their  heirs.     Afterwards  William   Ocle  was  at- 
tainted   of  high   treason,  for  the  murder  of  the  king's  father, 

Edward  II.,  and  was  executed  ;  Joan  his  wife  survived  him. 
King  Edward  III.  granted  the  lands  to  Stephen  de  Bitterby  and 
his  heirs.     John  Hawkins,  the  heir  of  the  said  Joan,  in  a  peti- 
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tition  to  the  king,  disclosed  this  whole  matter;    and,  upon  a 

scire  facias  against  the  patentee,  had  judgment  to  recover  the 

lands. 

drews '■'  Vein         ^ '  ^'  Andrews  purchased  a  copyhold  estate,  and  took  a  sur- 

1-,,)-  render  of  it  to  himself,  his  wife,  and  his  daughter,  and  their 

Prec.  in  Cha.  1.        .  ... 

hens.     J.  Andrews  being  visible  owner  of  the  estate,  mortgaged 

it  to  the  plaintiff,  and  died.  The  plaintiff  brought  his  bill  against 

the    mother  and    daughter  to  discover   their  title,  and    to  set 

aside  their  estates,  as  fraudulent  against  the  plaintiff,  who  was 

a  purchaser. 

The  Court  dismissed  the  bill  ;  because  the  husband  and  wife 

took   one  moiety  by  entireties,  so  that   the  husband   could  not 

alien  or  dispose  of  it,  to  bind  the  wife,  and  the  other  moiety  was 

well  vested  in  the  daughter,  (a) 
'iBiTk '"li     '        48.  A  copyhold   estate  was  surrendered  to  the  use  of  John 
121  !•  Fitzwalter  and  Elizabeth  his  wife,  and  the  longer  liver  of  them  ; 

after  the  death  of  the  longer  liver,  to  the  right  heirs  of  the  said 

John  and  Elizabeth  for  ever. 

Lord  Chief  Justice  De  Grey  said,  this  case  fell  exactly  within 

a  nice  distinction   laid   down   in   our  ancient  law  books,  and 

Doe  v.  Wilson,    whicb,  having  never  been  over-ruled,  continued  to  be  law.     The 

4  Barn.  &  Aid.  '  ° 

303.  same  words  of  conveyance,  which  would  make  two  other  persons 

joint  tenants,  would  make  a  husband  and  wife  tenants  of  the 
entirety  :  so  neither  could  sever  the  jointure,  but  the  whole  must 
accrue  to  the  survivor. 

Sir  W.  Blackstone  observed  that  this  estate  differed  from 
joint  tenancy,  because  joint  tenants  took  by  moieties,  and  were 
each  seised  of  an  undivided  moiety  of  the  whole  per  my  et  per 
tout;  which  drew  after  it  the  incident  of  survivorship,  or  jus 
accresceudi.  But  husband  and  wife  being  considered  in  law  as 
one  person,  they  could  not,  during  the  coverture,  take  separate 
estates;  upon  a  purchase  made  by  them  both,  they  could  not  be 
seised  by  moieties,  but  both  and  each  had  the  entirety.  They 
were  seised  per  tout,  and  not  per  my ;  the  husband,  therefore, 
could  not  alien  or  devise  that  estate,  the  whole  of  which  be- 
longed to  his  wife,  as  well  as  to  himself. 
Doe  v.  Parratt,  49,  A  person  devised  a  copyhold  estate  to  John  Freestone  and 
Lucy  his  wife,  and  to  their  heirs  and  assigns  for  ever.     J.  Free- 

(u)  Vide  Effingham  v.  Carevv,  1  And.  39.  and  Dyer  332.,  contra. — This  was  not  .T 
decision  of  a  court  of  justice,  but  only  an  award. — Note  to  former  edition. 
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stone  the  devisee  was  admitted,  and  surrendered  to  James  Rick- 
son  in  fee.  Upon  the  death  of  John  Freestone,  Lucy  his  widow 
was  admitted,  and  brought  an  ejectment  against  the  person  who 
claimed  under  her  husband's  surrender. 

Lord  Kenyon. — "  We  are  now  in  a  court  of  law,  and  we  are 
called  upon  to  decide  the  legal  rights  of  the  parties.  It  seems 
to  me,  from  the  manner  in  which  the  case  is  drawn,  to  have  been 
intended  to  be  argued  that  the  devise  in  the  first  will  to  J.  Free- 
stone and  Lucy  his  wife  created  a  joint  tenancy  :  but  that  ques- 
tion has  been  properly  abandoned  :  for  though  a  devise  to  A.  and 
B.,  who  were  strangers  to  and  have  no  connexion  with  each 
other,  creates  a  joint  tenancy,  the  conveyance  by  one  of  whom 
severs  the  joint  tenancy,  and  passes  a  moiety;  yet  it  lias  been 
settled  for  ages  that  when  the  devise  is  to  the  husband  and  wife, 
they  take  by  entireties,  not  by  moieties ;  and  the  husband  alone 
cannot,  by  his  own  conveyance,  without  joining  his  wife,  divest 

the  estate  of  the  wife.     This  is  sufficient  to  warrant  us,  sitting  Vide  Owen 
P    ,  .        ,  .    .         .        „  /.     i  ''•  Morgan, 

in  a  court  ot    law,    in    determining   in    favour  of    the    present  Tit.  3(i. «.-.  10. 

plaintiff." 

50.  But  where  an  estate  is  conveyed  to  a  man  and  a  woman  l  inst.  187  b. 
who  are  not  married,   and  who  afterwards  intermarry  ;  as  they  Moody,"' 
took  originally  by  moieties,  they  will  continue  to  hold  by  moieties 

after  the  marriage. 

51.  It  was  formerly  held  that  where  lands  were  given  to  two  Notsubjectto 
women,  and  the  heirs  of  their  two  bodies  begotten,  the  husband  dower. 

of  one  of  them,  having  issue,  should  be  tenant  by  the  curtesy,   [go1151,  30  a" 
living  the   other;    the  inheritance  being  executed.     But  Lord 
Coke  observes  that  Littleton  has  cleared  up  this  doubt,  by  shew- 
ing that  the  inheritance  is  not  executed  ;  therefore  the  husband 
cannot  be  entitled  to  an  estate  by  the  curtesy. 

52.  The   widow   of  a  joint  tenant  in   fee  or  in  tail,  is   not  Lit.  s.  45. 
entitled    to  dower ;    because,   upon  the   death  of  her   husband 

the  estate  goes  to  the  other  joint  tenant ;  who  is  then  in, 
from  the  first  feoffor  or  donor,  and  may  plead  such  feoffment 
or  gift  as  originally  made  to  himself,  without  naming  his  com- 
panion. 

53.  In  consequence  of  the  right  of  survivorship  among  joint  Joint  tenants 

•    •  cannot  charge 

tenants,  all  charges  made  by  a  joint  tenant  on  the  estate  deter-  their  estates. 
mine  by  his  death,  and  do  not  affect  the  survivor ;  it  being  a 
maxim  of  law,  that  jus  accrescendi  prefertur  oneribus. 
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s.286.  54.  Thus  Littleton  says,  if  there  are  two  joint  tenants  in  feer 

and  one  of  them  grants  a  rent  charge,  by  deed,  out  of  that  which 
belongs  to  him  ;  in  this  case,  during  the  life  of  the  grantor,  the 
rent  charge  is  effectual :  but  after  his  decease  it  is  void  ;  for  he 
who  hath  the  land  by  survivorship  shall  hold  it  discharged  ;  be- 
cause he  is  in  by  survivorship,  and  claims  under  the  original 
feoffment,  not  by  descent  from  his  companion. 

i  Inst.  184  a  55.  If  0ne    joint   tenant  acknowledges  a   recognizance   or  a 

bergavenny  s  .  . 

case,  6  Rep. 78.   statute,  or  sutlers  a  judgment  in  an  action  of  debt  to  be  entered 

73  ''"  '  up  against  him,  and  dies  before  execution  had,  it  shall  not  be 
executed  afterwards:  but  if  execution  be  sued  in  the  life  of  the 
cognizor,  it  shall  then  bind  the  survivor.  But  Lord  Coke  ob- 
serves that  as  well  in  the  case  of  a  rent  charge,  as  of  a  recogni" 
zance,  statute, or  judgment,  if  he  who  makes  the  charge  survives, 
it  is  good  for  ever. 

l  Inst.  185  a  56.  If  one  joint  tenant  in  fee  simple  be  indebted  to  the  king, 

and  dies,  no  extent  shall  be  made,  after  his  decease,  upon  the 
land,  in  the  hands  of  the  survivor. 

Except  by  lease.       57.  There  is  one  exception  to   this  rule;  for  if  there  are  two 

1  Inst.  185  a. 

2  Roll.  Ab.89.   joint  tenants  in  fee,  and  one  of  them  makes  a  lease  for  years  to 

cin" '  "  *       a  stranger,  it  will  be  good  against  the  survivor;  even  though 

such  lease  does  not  commence  till  after  the  death  of  the  joint 

tenant  who  made  it;  because  it  is  an  immediate  disposition  of 

the  land. 

Whitlock  v.  5§_  jf  tvvo  persons  are  j0int  tenants  for  life,  and  one  grants 

Huntwdl,  r  J  c 

2  Roll.  Ah.  89.  his  moiety  to  J.  S.,  to  have  for  certain  years,  to  commence  after 
the  death  of  his  companion ;  and  the  other  moiety  to  the  said 
J.  S.  by  the  same  deed,  to  have  from  the  death  of  the  lessor  for 
certain  years,  and  dies ;  the  survivor  shall  hold  the  land  dis- 
charged of  any  lease,  notwithstanding  this  grant.  For  the  lease 
of  his  own  moiety,  which  he  might  have  leased,  was  not  to  com- 
mence till  after  the  death  of  his  companion,  and  he  had  not  any 
power  to  lease  the  other  moiety  which  belonged  to  his  com- 
panion ;  so  all  was  void. 

In  what  acts  59.  in  consequence  of  the  intimate  union  of  interest  and  pos- 

they  must  all  .  .    .  .  .  ..        , 

join.  session  which  exists  between  joint  tenants,  they  are  obliged  to 

join  in  many  acts.  Thus  joint  tenants  must  formerly  have  done 
homage,  and  must  now  do  fealty  together. 

60.  There  are  however  many  cases  where  they  need  not  at  all 
join  ;  and  where  the  act  of  one  will  be  considered  as  the  act  of 
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all.     Thus  the  entry  of  one  joint  tenant  is  deemed  the  entry  of  6  Mod.  44. 

all ;  and  the  seisin  and  possession  acquired  by  such  entry  is  the 
seisin  and  possession  of  them  all. 

61.  Every  act  done  by  one  joint  tenant,  for  the  benefit  of  him- 
self and  his  companion,  shall  be  deemed  the  act  of  both.     Thus   l  Just.  49b. 
livery  of  seisin  made  to  one  joint  tenant  will  enure  to  both  :  the 

entry  or  re-entry  of  one  joint  tenant  is  as  effectual  as  that  of 
both.     So,  where  joint  tenants  make  a  lease,  and  the  lessee  sur-  id.  192  a. 
renders  to  one  of  them,  this  will  enure  to  both  ;   because  they 
have  a  joint  reversion. 

62.  If  there  are  two  joint  tenants  for  life  or  years,  and  one  of  2  Inst.  302. 
them  commits  waste,  this  is  deemed  waste  by  them  both,  as  to 

the  place  wasted  :  but  treble  damages  shall  be  recovered  only 
against  the  person  who  actually  committed  the  waste. 

63.  It  has  been  stated  that  in  consequence  of  the  unity  of  The  possession 

.  ot  one  is  that 

possession  which  exists  between  joint  tenants,  the  possession  of  of  the  other. 

one  is  the  possession  of  the  other  (6);  from  which  it  followed,  .2 ' ''  '  j ■>,}".* 

that  a  joint  tenant  could  never  be  disseised  by  his  companion,   [^st#056?,11 
J  ...  .1  ^ar- « A  hi. 

but  by  an  actual  ouster.     So  that  if  one  joint  tenant  levied  a  85. 

fine  of  the  whole  estate,  it  would  not  amount  to  an  ouster  of  his 

companion. 

64.  At  common  law  joint  tenants  had  no  remedy  against  each   Remedies 

...  ,  „  against  each 

other,   where  one  alone  had  received  the  whole  profits  of  the  other. 

estate ;  for  he  could  not  be  charged  as  bailiff  or  receiver  to  his 
companion.  But  now,  by  the  statute  4  &  5  Ann.  c.  16.  s.  27. 
actions  of  account  are  maintainable  by  one  joint  tenant,  his  exe- 
cutors or  administrators,  against  the  other,  as  bailiff,  for  receiv- 
ing more  than  his  share. 

65.  By  the  statute  of  VVestm.  2.  c.  22.,  one  joint  tenant  may  2  Inst.  403. 
have  an  action,  by  writ  of  waste,  against  his  companion.     But 

Lord  Coke  observes  that  this  act  does  not  extend  to  castles, 
houses,  or  other  places,  for  habitation  of  man  ;  for  one  joint 
tenant  might,  for  their  reparation,  have  had  a  writ  De  repara- 
tione  facienda,  (c)  at  common  law. 

{!>)  [The  law  is  now  altered  by  stat.  3  &  4  Will.  4.  c.  27.  s.  12.  which  enacts  that 
the  possession  of  one  coparcener  joint  tenant,  or  tenant  in  common,  shall  not  be  the 
possession  ot"  the  others. — Vide  supra,  sect.  26.] 

(c)  [These  writs  abolished  by  the  statute  3  &  4  Will.  4.  c.  27.  s.  3ti.  alter  the  3 1st 
Dec.  1834.— See  also  s.  37. J 
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Wiscot's  case, 
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CHAP.    II. 

How  a  Joint  Tenancy  may  be  Several  and  Destroyed. 


SECT.     2.  Destruction  of  the  Unity  of 
Interest. 

8.  Of  the  Unity  of  Title. 

9.  Of  the  Unity  of  Possession. 
10.  By  Alienation  to  a  Stranger. 

1 9.  Exception, — Devise. 

20.  By  an  Agreement  to  ulien. 


Sect.  22.  By   the   Alienation    of    one 
Joint  Tenant  to  another. 

29.  By  voluntary  Partition. 

30.  By  Writ  of  Partition. 
42.  By  Partition  in  Chancery. 
45.  By  an   Agreement  to   make 

Partition. 
49.  By  devolving  to  one  Person. 


Section  I. 

An  estate  in  joint  tenancy  may  be  severed  and  destroyed  by  the 
destruction  of  any  of  its  constituent  unities,  except  that  of 
time ;  which,  as  it  respects  only  the  original  commencement  of 
the  estate,  cannot  be  affected  by  any  subsequent  transaction. 

2.  An  estate  in  joint  tenancy  is  destroyed  by  the  destruction 
of  the  unity  of  interest,  which  may  be  done  either  by  the  act  of 
the  parties,  or  bytfre  operation  of  law. 

3.  Thus  Lord  Coke  says,  If  a  man  makes  a  lease  to  two  for 
their  lives,  and  after  grants  the  reversion  to  one  of  them  in  fee, 
the  jointure  is  severed,  and  the  reversion  is  executed  for  the  one 
moiety ;  and  for  the  other  moiety  there  is  tenant  for  life,  the  re- 
version to  the  grantee. 

4.  A.  tenant  for  life,  remainder  to  B.  and  three  others  for  life, 
the  reversion  to  C.  and  his  heirs  expectant.     C.  levied  a  fine  to 

A.  and  B.,  to  the  use  of  A.  for  life ;  after  his  death,  to  the  use  of 

B.  in  fee;  A.  died,  and  afterwards  B.  died.     The  question  was, 
whether  the  jointure  was  severed  or  not. 

It  was  resolved  that  the  jointure  was  severed,  and  this  differ- 
ence taken  ;  when  the  fee  is  limited  by  one  and  the  same  convey- 
ance, there  one  person  may  have  a  fee  simple,  and  the  other  an 
estate  for  life  jointly ;  but  when  they  are  first  tenants  for  life, 
and  afterwards  one  of  them  acquires  the  fee  simple,  there  the 
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jointure  is  severed.     As  if  a  mat]  makes  an  estate  to  three,  and 
to  the  heirs  of  one  of  them,  there  one  of  them  hath  fee  simple, 
yet   the  jointure  continues  ;    for   all   is  but  one    entire   estate, 
created  at  one  and  the  s.nne  time:  therefore  the  fee  Bimple  can- 
not merge  the  jointure,  which  took  effect  with  the  creation  of 
the  remainder  in  fee.     But  when  three  are  joint  tenants  for  life, 
and  afterwards  one  purchases  the  fee,  there  the  fee  simple  merges 
the  estate  for  life;  for  the  estate  for  life  was  in  esse  before,  and 
mi<2'ht  be  merged  or  surrendered,  and  so  cannot  the  estate  for 
life  in  the  first  case.     In  the  same  case,  that  is  to  say,  when  an 
estate  is  made  to  three,  and  to  the  heirs  of  one  of  them,  and  he 
who  hath  the  fee  dies,  and  one  of  the  survivors  purchases  the  re- 
mainder, the  jointure  is  severed,  causa  qua  supra.     And  when 
one  tenant  for  life  purchases  the  reversion  in  fee,  if  the  jointure 
should  remain,  he  would  have  a  reversion  in  fee,  and  an  estate 
for  life  also  in  part;  which  reversion  in  fee  he  might  grant  over, 
and  his  estate  for  life  would  remain  in  part ;  which  would  be  ab- 
surd, and  against  reason:  for,  in  the  first  case,  when  an  estate  is 
made  to  three,  and  to  the  heirs  of  one,  he  who  hath  the  fee  can- 
not grant  over  his  remainder,  and  continue  in  himself,  an  estate  Ante,c.  1. 
for  life. 

5.  So,  if  a  lease  be  made  to  two  men  for  term  of  their  lives,  l  Inst.  132.  b. 
and  after,  the  lessor  grants  the  reversion  to  them  two,  and  to  the 

heirs  of  their  two  bodies,  the  jointure  is  severed. 

6.  Where  the  reversion  in  fee  descends  to  one  of  the  persons 
who  is  joint  tenant  for  life,  the  joint  tenancy  will  thereby  be 
severed. 

7.  A  man,  having  issue  three  sons,  devised  lands  to  his   two  2  And.  202. 
youngest  sons   jointly  for  their   lives.     Afterwards,  the  eldest 

son,  who  had  the  reversion  in  fee,  died,  by  which  it  descended  to 
the  second  son.  This  was  held  to  be  a  severance  and  destruc- 
tion of  the  jointure,  by  operation  of  law. 

8.  An  estate  in  joint  tenancy  may  also  be  destroyed  by  the  of  the  unity  ot 
destruction    of  the  unity  of  title.     Thus,   if  one  of  the  joint  Lit.s.  292. 
tenants  conveys  his  share  to  a  stranger,  it   is  a  severance  of  the 

joint  tenancy  ;  for  the  grantee  and  the  remaining  tenant  hold 
by  several  titles;  the  alienee  coming  into  one  moiety  by  the 
conveyance  of  one  of  the  joint  tenants,  and  the  other  joint 
tenant  holding  the  other  moiety  by  the  first  feoffment. 

9.  Another  mode  Of  destroying  an  estate  in  joint  tenancy  is,  Of  theunityol 

possession. 
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by  disuniting  the  possession  ;  for  joint  tenants  being  seised   per 

my  et  /></•  tout,  every  thing  that  tends  to  narrow    that  interest, 

so  that  eacli  of  them  ceases  to  be  seised  of  the  whole  and   of 

every  part,  is  a  severance  and  destruction  of  this  estate. 

By  alienation  iq.  Thus   it  has  been  stated  that  an  alienation  by  one  joint 

in  .1  stranger.  •* 

Ante,  s.  8.  tenant  to  a  stranger  severs  the  joint  tenancy,  by  destroying   the 

unity  of  title.  It  also  severs  it,  by  destroying  the  unity  of  pos- 
session ;  for  the  alienee  and  the  remaining  tenant  have  several 
freeholds. 

s.302.  11.   Littleton  says,  if  there  be   two  joint  tenants  in  fee,  and 

one  of  them  makes  a  lease  for  life  to  a  stranger,  the  joint 
tenancy  is  severed.     Lord  Coke  observes  that  in  this  case  there 

Ante,  c.  l.  is  also  a  severance  of  the  reversion.  And  it  has  been  stated 
that  a  lease  for  years  made  by  one  joint  tenant  will  bind  his 
companion,  so  that  it  operates  as  a  severance  pro  tanto. 

\  lust.  192  a.  12.  So,  if  two  be  joint  tenants  of  a  lease  for  twenty-one  years, 

and  the  one  of  them  lets  his  part  for  certain  years,  part  of  the 
term,  the  jointure  is  severed,  and  the  survivorship  destroyed  ; 
because  a  term  for  a  small  number  of  years  is  as  high  an 
interest  as  for  many  more  years. 

13.  A  mortgage  by  a  joint  tenant,  for  a  term  of  years,  will 
operate  as  a  severance  of  the  joint  tenancy. 

Yoik  v.  Stone,         \^t  Three  persons  being  joint  tenants  of  the  trust  of  a  term 

1  Al).  Eq.  293.  l  . 

l  Salk.  158.        for  years,  one  of  them  mortgaged  his  third  part.     The  question 

was,  whether  the  joint  tenancy  was  severed. 

Lord  Cowper  held  that  it  was  a  severance  ;  for,  in  the  case  of 

a  joint  tenancy,  which  was  a  thing  odious  in  equity,  it  would 

be  a  disadvantage  to  the  mortgagor  not  to  have  it  construed  a 

severance. 

15.  Alienations  of  this  kind  must,  however,  be  valid  and  good 

Tit.  32.c.2.       in  law,  to  have  this  effect ;  for  a  conveyance  by  a  joint  tenant 

to  his  wife,  being  void  at  law,  will  not  operate  as  a  severance  of 

a  joint  tenancy. 

Moysc  v.  Giles,        16.  A  joint  tenant  of  a  church  lease,  being  taken  ill  on  a 

124?  "  journey,  and  wishing  to  sever  the  joint  tenancy,  that  he  might 

provide  for  his  wife,  sent  for  the  schoolmaster  of  the  town,  and 

directed  him  to  prepare  an  instrument  for  that  purpose.     The 

schoolmaster  drew  a  kind  of  deed  of  gift  of  the  lease  from  the 

sick  man  to  his  wife,  which  he  executed  and  died.     The  deed 

being  void  in  law,  the  widow  endeavoured  to  establish  it  in 
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equity  :  but   her  bill   was  dismissed,    it   being  voluntary,    and 
without  consideration. 

17.  Articles  of  agreement  by  an  infant,  though  made  in  con- 
sideration of  marriage,  will  nut  operate  as  a  severance  of  a  joint 
tenancy. 

18.  Ann  May,  previous  to  her  marriage,  being  then  an  infant,   May  v.  Hook, 

,    "  °     .....    .         1  Inst.  246  a 

and  possessed  of  a  considerable  leasehold    estate,  held    in  joint   „.  |. 

tenancy  with  her  two    sisters,  by  articles  of  agreement   made   ' l"" 

between  her,  of  the  first  part,  John  Hook,  her  intended  husband, 

of  the  second  part,  and  trustees  of  the   third    part,  covenanted 

and  agreed  that  the  leasehold  estates  should  be  assigned  to  John 

Hook  for  his  own   use  and  benefit.     The  marriage  took  effect. 

Ann  May  died  under  age.     The  question   was,   whether  these 

articles  were,  in  equity,  a  severance  of  the  joint  tenancy. 

Lord  Bathurst  said,  the  first  point  attempted  to  be  established 

was,  that  had  Ann  May  been  of  full  age  when  she  entered  into 

the  articles,  they  would  have  amounted  to  a  severance :  but  no 

determination  to  that  effect  had  ever  been  made.     That  the  co-   Infra,  s  20 

joint  tenants  were  not  in  this  case  to  be  considered  as  volunteers, 

as  they  claimed  by  a  title  paramount ;  and  that  their  situation 

approached  nearer  to  of  that  issue  in  tail,  who  claimed  •performam 

doni,  than  to  that  of  an  heir  at  law,  who  claims  only  under  his 

ancestor.     That  the  utmost  which  the  infant  could  do  would  be 

an  avoidable  act;  and  of  course  it  would  be  in  the  discretion  of 

the  Court,  either  to  give  or  refuse  their  assistance  to  it.     By  a 

parity  of  reason,  it  must  always  be  in  their  power  to  model  such 

contracts  at   their  pleasure.     That  the  contract  in  the  present 

case  was  not  such  as  the  Court  would  uphold.     Had  the  infant 

lived  to  come  of  age,  and  a  bill  been  fded  against  her  for  the  pei- 

formance  of  the  articles,  the  Court  would  have  set  them   aside, 

and  referred  it  to  a  Master  to  draw  new  proposals  for  a  proper 

settlement.     As  the  contract  was  not  such  as  would  have  bound 

the  infant  herself,  a  fortiori,  it   should   not  bind   the    co-joint 

tenants.     That  it  would  be  a  strange  doctrine,  that  any  act  of  an 

infant,  which  is  by  its  nature  avoidable,  should    sever  the  joint 

tenancy;  as,  if  that  were  allowed,  it  would   always  be  in  the 

power  of  the  infant  to  say  whether  the  joint  tenancy  should  be 

severed  or  not.     Then  if  any  of  the  co-joint  tenants  should  die 

underage,  the  infant  might  avoid  his  own  act.  by  pleading infra 

celatem,  and  resort  to  his  title  by  survivorship;  which  would  be 
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a  great  injustice  and  hardship  on  the  co-joint  tenants.  On  these 
grounds  he  was  of  opinion  that  the  articles  did  not  amount,  in 
equity,  to  a  severance  of  the  joint  tenancy. 

jJevile0"'-  -19-  ReS'ularly  eveiT  disposition  by  one  joint  tenant,  in  order 

to  bind  his  companion,  must  be  an  immediate  one  ;  for  the  other 
joint  tenant  claiming  the  whole,  under  the  original  feoffment  or 
grant,  the  whole  must  descend  to  him,  unless  his  companion  has 
disposed  of  his  share  in  his  lifetime.  From  which  it  follows 
that  a  devise  can  in  no  case  operate  as  a  severance  of  a  joint 
tenancy  ;  it  being  a  maxim  of  law,  that  jus  accrescendi  prafertur 
■ultimo:  volutitati. 

mLTtolhen.  20-  lt  is  said  in  Vernon's  Reports,  Vol.  II.  p.  63.  that  if  a 

joint  tenant  agrees  to  alien,  and  does  it  not,  but  dies,  it  would  be 
a  strange  decree  to  compel  the  survivor  to  perform  the  agree- 

2Ves.634.  ment.  Lord  Hardwicke  observing  on  this  passage,  says — "If 
the  articles  were  such  as  amounted  to  a  severance  in  equity,  in 
such  case  this  Court  would  decree  against  the  survivor." 

Ante,s.  18.  21.  In  case  of  May  v.  Hook,  Lord  Bathurst  appears  to  have 

been  of  opinion  that  this  point  had  never  been  decided  :  but,  in 

3  Ves.257.  a  modern  case,  Lord  Alvanley,  M.  R.,  said—"  A  covenant  by  a 
joint  tenant  to  sell,  though  it  does  not  sever  the  joint  tenancy  at 
law,  will  in  equity.  I  have  always  understood  this  as  a  settled 
point,  and  have  no  difficulty  upon  it." 

By  the  aliena-         22.  An  estate  in  joint  tenancy  may  also  be  destroyed  by  the 

tion  of  one  .      ,     , 

joint  tenant  to  alienation  of  one  joint  tenant  to  another.  And  the  proper  con- 
veyance in  this  case  is  by  release ;  for  one  joint  tenant  cannot 
enfeoff  his  companion,  because  they  are  both  actually  seised  of 
the  whole  estate. 

1  Inst.  273  b.  23.  Thus  if  there  be  two  joint  tenants  in  fee,  and  one  of  them 

releases  to  the  other,  this  will  destroy  the  joint  tenancy,  and 
vest  the  whole  estate  in  the  releasee,  who  will  then  hold  in 
severalty  ;  and  the  releasee  shall,  for  many  purposes,  be  adjudged 
in  from  the  first  feoffor. 

Lit.  s.  304.  24.  If  there  are  three  joint  tenants,  and  one  of  them  releases 

by  deed  to  one  of  his  companions  all  the  right  which  he  hath  in 
the  land,  the  releasee  has  a  third  part  of  the  land  with  himself 
and  his  companion  in  common  ;  and  he  and  his  companion  shall 
hold  the  remaining  two  parts  in  joint  tenancy,  (a)     But  if  one 

(a)  [So  where  one  of  three  or  more  joint  tenants  conveys  his  share  to  a  stranger,  it  is 
a  severance  only  as  to  his  share ;  the  remaining  shares  continue  to  be  held  in  joint 
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joint  tenant  releases  to  all  the  others,  they  are  in  from  the  first    Bro.Ab.Joiut 
feoffor  or  grantor,  and  not  from  him  who  released  ;  and  they  con-     e"ant'  P  *  " 
tinue  to  hold  in  joint  tenancy. 

25.  If  one  joint  tenant  grants  a  rent  out  of  his  part,  afterwards    l  Inst.  185  a. 
releases  to  his  companion,  and  dies,  the  companion  shall  hold  the 

land  charged  with  this  rent,  because  he  comes  to  the  estate 
by  his  own  act,  namely,  by  acceptance  of  the  release,  not  by 
survivorship. 

26.  Thus,  where  two  persons  were  joint  tenants  in  fee,  and   Abergavm.  >  '■ 
one  granted  a  rent-charge  in  fee,  and  afterwards  released  to  the  ^n,'.6  Ktp" 
other;  it   was  resolved   that  although,  to  some  intents,  he  to 

whom  the  release  was  made,  was  in  by  the  first  feoffor,  and  no 
degree  was  made  between  them  ;  yet,  as  to  the  grantee  of  the 
rent-charge,  he  was  in  under  the  first  joint  tenant  who  released  ; 
and  by  acceptance  of  the  release,  he  had  deprived  himself  of  the 
ways  and  means  to  avoid  the  charge  ;  for  the  right  of  survivor- 
ship was  the  sole  means  to  have  avoided  it,  and  that  right  was 
utterly  taken  away  by  the  release. 

27.  Three  persons  being  joint  tenants  for  life,  one  of  them   Chester  ». 
sealed  and  delivered  a  deed  to  another,  in  which  it  was  expressed  o^aund  96 
that  he  granted,  bargained,  sold,  assigned,  set  over,  and  confirmed 

to  the  other,  all  the  right,  estate,  title,  interest  claim,  and  de- 
mand of  the  grantor,  of  and  to  the  lands  holden  in  jointure. 
The  question  was,  whether  this  deed  was  sufficient  to  pass  the 
part  or  share  of  the  joint  tenant  who  made  the  deed,  to  the 
other  to  whom  the  deed  was  made,  or  not.  It  was  adjudged 
clearly,  without  argument,  that  it  was.  And  it  was  said  by  the 
Chief  Justice,  that  though  the  jury  had  found  that  he  granted, 
yet  the  Court  would  adjudge  that  he  released;  which  was  the 
proper  conveyance  for  one  joint  tenant  to  pass  his  estate  to  the 
other. 

28.  John  Stile  and  Susan  a  feme  sole  were  joint  tenants  for  Eustace  v. 
life.  Susan  took  husband,  who  by  fine  granted  to  Stile,  Jac.^Oti. 
tenementa  pradicta  el  totuni  et  quicquid  habent  pro  termino  vita 

of  the  said  Susan  ;  et  ilia  ci  reddidit  habendum,  to  him  and  his 
assigns,  for  the  life  of  the  said  Susan;  and  warranted  it  to  him 
and  his  heirs,  during  the  life  of  the  said  Susan.     The  question 

tenancy,  and  consequently  subject  to  survivorship  among  the  remaining  joint  tenants. 
Co.  Lit.  304.    Gale  v.  Gale,  2  Cox  Ca.  lot).    Denne  i>.  Judge,  1 1  East.  288.] 
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By  voluntary 
partition. 
Lit.  s.  290. 
1  Inst.  169  a. 
187. 


By  writ  of 

partition. 

1  Inst.  169  a. 
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was,  whether  this  fine  should  enure  by  way  of  release,  or  by 
grant  of  the  estate,  and  severance  of  the  jointure  of  the  moiety, 
so  that  this  estate  should  enure  during  the  life  of  Susan. 

It  was  resolved  that  it  should  enure  by  way  of  release,  and  not 
by  way  of  grant;  and  although  it  was  granted  by  fine,  it  as  well 
enured  by  way  of  release,  as  a  grant  by  deed  ;  and  the  rather  for 
the  words  ei  reddidit,  which  enured  by  way  of  release  :  and  both 
estates  being  vested  in  him,  the  law  should  vest  that  in  him,  as 
if  he  had  it  from  the  feoffor.  And  although  it  was  objected 
that  he  had  one  estate  from  the  feoffor  by  deed,  and  the 
other  estate  by  the  fine,  so  being  by  matter  of  record,  he 
could  not  divide  it,  yet  it  was  said  that  both  estates  being 
vested  in  him,  the  law  should  adjudge  it  in  him,  as  by  the  first 
limitation. 

Doderidge  held,  that  by  whatever  means  he  came  to  the  estate 
of  his  companion,  it  should  enure  by  way  of  release  ;  that  he 
should  be  said  in  of  the  entire  estate,  as  by  the  feoffment. — 
Therefore,  if  one  joint  tenant  bargained  and  sold  by  deed  enrolled 
to  his  companion,  it  should  enure  by  way  of  release,  and  that  he 
should  be  said  in  of  the  entire  estate,  as  by  the  feoffment.  And 
if  one  joint  tenant  bargained  and  sold  by  deed  enrolled  to  his 
companion,  although  that  vested  the  use,  and  the  statute  vested 
the  possession ;  yet,  being  in  him,  the  law  should  construe  it  to 
be  entirely  in  him,  and  by  division  of  estate. 

29.  Joint  tenants  may  destroy  their  estate  by  a  voluntary 
partition  among  themselves.  But  such  partitions  must,  at 
all  times,  have  been  made  by  deed  ;  except  where  the  estate 
was  only  for  years,  for  there  they  might  make  partition  with- 
out deed. 

30.  By  the  common  law,  one  joint  tenant  could  not  compel 
the  other  to  make  partition,  except  by  the  custom  of  some  parti- 
cular boroughs.  But  by  the  statute  31  Hen.  8.  c.  I.  reciting 
the  inconveniences  which  joint  tenants  lay  under,  it  is  enacted 
that  all  joint  tenants  of  any  estate  or  estates  of  their  own  inheri- 
tance, in  their  rights,  or  in  right  of  their  wives,  in  any  manors, 
&c.  shall  and  may  be  coacted  and  compelled  to  make  partition 
between  them  of  all  such  manors,  Sec.  as  they  hold  as  joint 
tenants,  by  writ  Dc  Partitione  Facienda,  in  that  case  to  be  de- 
vised in  Chancery. 

31.  As  this  statute  only  extended  to  joint  tenants  having  an 
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estate  of  inheritance;  an  act  was  made,  32  Hen.  8.    c.  32.  by 
which  joint   tenants  for  life  or  years  are  enabled  to  make  parti- 
tion of  their  estates. 

32.  In  this  action  there  are  two  judgments:  the  first,  Quod  Booth's! 

....  .  Ad.  '244. 

partitw  fiat  inter  partes  pradictas,  de  tenementis,  cum  pertinentiis.   uu\. 

And  upon  this  there  goes  out  a  judicial  writ  to  the  sheriff,  to 
make  partition  ;  which  recites,  first,  the  writ  of  partition  and 
judgment,  and  then  commands  the  sheriff,  together  with  12  men 
of  the  vicinage,  Sec.  to  go  in  person  to  the  lands  to  be  divided, 
and  there,  in  presence  of  the  parties  (if  they  appear  on  summons 
to  be  made),  by  the  oaths  of  those  12  men,  to  make  an  equal  and 
fair  partition,  and  allot  to  each  party  their  full  and  just  share, 
and  then  return  the  inquisition  of  the  partition  annexed  to  the 
writ,  under  the  seals  of  the  sheriff  and  the  jurors;  whose  names 
are  likewise  to  be  returned. 

33.  When  the  inquisition  is  thus  returned,  on  motion  made   '  Inst.  169  a. 
to  the  Court,  the   second  judgment  is  given  in  this  manner: — 

Ideo  consideration  est  per  curiam  quod  partitio  firma  at  slabilis  in 
perpetuum  teneatur. 

34.  In   a  writ  of  partition,   if  the  judgment  be  given  quod  Berkeley  v. 

....  .       ,  ......  .         .       .,„  Warwick,  Cro. 

partitio  Jiat,  and  thereupon  a  writ  is  directed  to  the  sheriff  to  Eliz.  635. 
make  partition,  no  writ  of  error  lies:  because  the  judgment  is 
not  complete  till  the  sheriff's  return  and  the  second  judgment 
which  the  law  requires;  for,  before  that,  the  plaintiff  may  be 
nonsuited.  Or  he  may,  upon  the  return  of  the  sheriff,  sug- 
gest to  the  Court  that  the  partition  is  not  equal,  and  so 
have  a  new  partition ;  and  may  also  release  before  the  last 
judgment. 

35.  If  after  awarding  the  judicial  writ,  and  before  the  return   Cro.  Eliz.  636. 
of  it,  the  defendant  dies  ;  yet  the  partition  is  good,  and  the  writ  Dal' 

shall  not  abate  ;  because  before  the  death  of  the  defendant 
judgment  ought  to  be  given  that  partition  should  be  made; 
and  though,  upon  the  return  of  the  judicial  writ,  there  is  ano- 
ther judgment  given,  yet  that  is  in  confirmation  of  the  first 
judgment.  It  seems,  likewise,  that  upon  the  return  of  the 
judicial  writ,  no  exception  can  be  taken  to  it ;  therefore  it  is 
not  material  whether  the  defendant  be  dead  or  alive  then, 
since  he  can  have  no  advantage  by  any  plea  on  the  return  of 
the  writ. 

vol.  ii.  c  t 
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\  ate  i.  Wind-        36.    If  the   writ  be    brought   by    one    joint    tenant   against 

h  in.  Cro.  lii  •  i  •  c 

Eliz.64.  several,    and    there   happen    to   be    error    in    the    execution  ot 

it,  and  one  of  the  defendants  releases   all   errors  to  the   plain- 
tiff, this   shall   not  bar   the  others  ;    for   each   having  a  distinct 
interest,  shall    not  be    prejudiced  by  the  release   of  his   com 
panion. 

Moor  v.  On-  37.  In  this  writ  of  partition    may  be  demanded   the  view  of 

slow,  Cro.  ' 

KHz.  759.  frankpledge,    together    with    a   manor ;    for    though    it    be   not 

severable  of  itself,  nor  partible,  yet  the  profits  thereof  may  be 
divided  :  or  it  may  be  divided  thus;  that  the  one  shall  have  it 
at  one  time,  and  the  other  at  another;  also,  being  demanded 
within  the  manor,  it  may  be  well  entirely  allotted  to  one,  and  the 
land  in  recompence  to  another. 

38.  By  the  statute  8  &  9  Win.  3.  c.  31.  made  perpetual  by 
the  statute  3  &  4  Ann.  c.  18.  s.  "2.  reciting  that  the  proceedings 
on  writs  of  partition  were  found  to  be  tedious,  chargeable,  and 
oftentimes  ineffectual,  by  reason  of  the  difficulty  of  discovering 
the  persons  and  estates  of  the  tenants  of  the  manors,  &c.  to  be 
divided  ;  and  the  defective  or  dilatory  executing  and  returning 
of  the  process  of  summons,  attachment,  and  distress,  and  other 
impediments,  in  making  and  establishing  partitions,  by  reason 
of  which  divers  persons,  having  undivided  parts  or  purparts, 
were  greatly  oppressed  and  prejudiced,  and  the  premises  were 
frequently  wasted  and  destroyed,  or  lay  uncultivated  or  un- 
manured,  so  that  the  profits  of  the  same  were  totally,  or  in  a 
great  measure  lost;  for  remedy  whereof  it  is  enacted,  "That 
after  process  of  pone,  or  attachment  returned  upon  a  writ  of 
partition,  affidavit  being  made  of  due  notice  given  of  the  said 
writ  of  partition,  to  the  tenant,  or  tenants  to  the  action,  and  a 
copy  thereof  left  with  the  occupier  or  tenant  or  tenants,  or  if 
they  cannot  be  found,  to  the  wife,  son,  or  daughter  of  the 
tenant  or  tenants,  or  to  the  tenant  in  actual  possession  by  virtue 
of  any  estate  of  freehold,  or  for  term  of  years  or  uncertain 
interest,  or  at  will,  of  the  manors,  &c.  whereof  the  partition  is 
demanded  (unless  the  said  tenant  in  possession  be  the  demand- 
ant in  the  action),  at  least  forty  days  before  the  day  of  the 
return  of  the  said  pone  or  attachment  ;  if  the  tenant  or  tenants 
of  such  writ  or  any  of  them,  or  the  true  tenant  to  the  messuages, 
&c.  shall  not  in  such  case,  within  fifteen  days  after  the  return  of 
such   writ  of  pone  or  attachment,  cause  an  appearance  to  be 
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entered,  in  such  court  where  such  writ  of  pone  01  attachment 
shall  be  returnable;  then,  in  default  of  Buch  appearance,  the 
demandant  having  entered  his  declaration,  the  Court  may  pro- 
ceed to  examine  the  defendant's  title,  and  quantity  of  his  part 
and  purpart;  and  accordingly  as  they  shall  find  his  right,  part, 
and  purpart  to  be,  they  shall  for  so  much  give  judgment  b\ 
default,  and  award  a  writ  to  make  partition,  whereby  such  pro- 
portion, part,  and  purpart  may  be  set  out  severally  ;  which  writ 
being  executed,  after  eight  days'  notice  given  to  the  occupier  or 
tenant  and  tenants  of  the  premises,  and  returned,  and  thereupon 
final  judgment  entered,  the  same  shall  be  good  and  conclude 
all  persons  whatsoever,  after  notice  as  aforesaid,  whatever  right 
or  title  they  have  or  may  at  any  time  claim  to  have  in  any  of 
the  manors,  8tc.  mentioned  in  the  said  judgment  and  writ  of  par- 
tition ;  although  all  persons  concerned  are  not  named  in  any  of 
the  proceedings,  nor  the  title  of  the  tenants  truly  set  forth." 

39.  By  the  third  section  of  this  statute  it  is  provided,"  That  if 
such  tenant  or  person  concerned,  or  either  of  them,  against  whom 
or  their  right  or  title  such  judgment  by  default  is  given,  shall 
within  the  space  of  one  year  after  the  first  judgment  entered,  or 
in  case  of  infancy,  coverture,  non  sa/ice  memories,  or  absence  out 
of  the  kingdom,  within  one  year  after  his,  her,  or  their  return,  or 
the  determination  of  such  inability,  apply  themselves  to  the 
Court  by  motion,  where  such  judgment  is  entered,  and  shew  a 
good  and  probable  matter  in  bar  of  such  partition,  or  that  the 
demandant  hath  not  title  to  so  much  as  he  hath  recovered  ; 
then  in  such  case  the  Court  may  suspend  or  set  aside  such 
judgment,  and  admit  the  tenant  and  tenants  to  appear  and 
plead  ;  and  the  cause  shall  proceed  according  to  the  due  course 
of  law,  as  if  no  such  judgment  had  been  given.  And  if  the 
Court  upon  hearing  thereof  shall  adjudge  for  the  first  demand- 
ant, then  the  said  first  judgment  shall  stand  confirmed,  and  be 
good  against  all  persons  whatsoever,  except  such  other  persons 
as  shall  be  absent  or  disabled  as  aforesaid  ;  and  the  person  or 
persons  so  appealing  shall  be  awarded  thereupon  to  pay  costs ; 
or  if  within  such  time  or  times  aforesaid  the  tenants  or  persons 
concerned,  admitting  the  demandant's  title  parts  and  purparts, 
shall  shew  to  the  Court  an  inequality  in  the  partition,  the  Court 
may  award  a  new  partition  to  be  made,  in  the  presence  of  all 
parties   concerned  (if   they  will   appear),   notwithstanding    the 

c  c  \> 


388 


Ilalton  D. 
Thanet,  infra, 
Tit  20. 


By  partition  in 
Chancery. 

M  it  ford's 

Plead. 

1  Inst.  169  a.  n. 

2Ves.Jun.124 

17.  lb.  552. 

lV.&Bea.553, 

et  seq. 


TitleXVlU.  John  Tenancy.  Ch.  II.  s.  39— 42. 

return,  und  filing  upon  record  the  former;  which  said  second 
partition  returned  and  filed,  shall  be  good  and  firm  for  ever, 
against  all  persons  whatever,  except  as   before  excepted." 

40.  By  the  4th  section  of  this  statute  it  is  further  enacted, 
"  That  no  plea  in  abatement  shall  be  admitted  or  received,  in 
any  suit  for  partition,  nor  shall  the  same  be  abated  by  reason  of 
the  death  of  any  tenant." 

41.  By  the  5th  section  of  this  statute,  the  under-sheriff  in  the 
presence  of  two  justices  may  act  for  the  high  sheriff.  "  And  in 
case  such  partition  be  made,  returned,  and  filed,  he  or  they  that 
were  tenant  or  tenants  of  any  of  the  said  messuages,  &c.  or  any 
part  or  purpart  thereof,  before  they  were  divided,  shall  be  tenant 
or  tenants  for  such  part  set  out  severally  to  the  respective  land- 
lords or  owners  thereof,  by  and  under  the  same  conditions,  rents, 
covenants,  and  reservations,  where  they  are  or  shall  be  so  di- 
vided ;  and  the  landlords  and  owners  of  the  several  parts  and 
purparts  so  divided  and  allotted  as  aforesaid  shall  warrant  and 
make  good  unto  the  respective  tenants  the  said  several  parts  se- 
verally, after  such  partition,  as  they  were  bound  to  do  by  any 
copy,  leases,  or  grants,  of  their  respective  parts,  before  any  par- 
tition made.  And  in  case  any  demandant  be  tenant  in  actual 
possession  to  the  tenant  to  the  action,  for  his  part  and  propor- 
tion, or  any  part  thereof,  in  the  messuages,  &c.  to  be  divided  by 
virtue  of  a  writ  of  partition  as  aforesaid,  for  any  term  of  life, 
lives,  or  years,  or  uncertain  interest,  the  said  tenant  shall  stand 
and  be  possessed  of  the  said  purparts  and  proportions  for  the  like 
term,  and  under  the  same  conditions  and  covenants,  when  it  is 
set  out  severally,  in  pursuance  of  this  or  any  other  act,  statute, 
or  law  to  that  purpose."  (a) 

42.  The  courts  of  common  law  [of  late  years  have  been]  seldom 
resorted  to  for  obtaining  partitions  of  estates  held  in  joint  te- 
nancy. For  the  Court  of  Chancery,  ever  since  the  reign  of 
Queen  Elizabeth,  has  entertained  suits  for  partition  ;  upon  the 
ground,  that  if  the  titles  of  the  parties  are  in  any  degree  com- 
plicated, it  is  extremely  difficult  to  proceed  in  the  courts  of  law ; 
and   where  the  tenants  in  possession    are  seised  of  particular 


(a)  Partitions  may  now  be  made  under  inclosure  acts.  Vide  Tit.  20.  fs.  39.  But 
bv  the  statute  3  &  4  Will.  4.  c.  27.  s.  36.  Writs  of  Partition  are  abolished  after  the  1st 
June  1835.     See  also  s.  38. J 
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estates  only,  the  persons  in  remainder  are  not  bound  by  the 
judgment. 

43.  A  joint  tenant  may  therefore  now  rile  a  bill   in   the  Court   Amb.  R.  23G. 
of  Chancery,  praying  for  a  partition  of  the  estate  ;  in  which  ca 

the  Court  will  issue  a  commission   to  certain    persons  for  that 

purpose,   who  may  proceed  to  divide  (he  estate  without  a  jury, 

and  make  their  return  to  the  Court.     If  not  objected  to  by  any   ' 

of  the  parties,  the  Court  will  decree  the  performance  of  such  par-  2  Vra.jun. 

tition,  and  direct  the   parties  to  execute  proper  conveyances  to    l7Ves«633- 

each  other  of  the  shares  allotted  to  them. 

44.  Lord  Hardwicke  has  said,  that  where  a  bill  is  brought  in   Cartwright 
the  Court  of  Chancery,  to  have  a  partition  between  two  joint  2*Atk.  380* 
tenants,  or  tenants  in  common,  the  plaintiff  must  shew  a  title  to 
himself  in  a  moiety,  and  not  allege  generally  that  he  is" in  pos- 
session of  a  moiety ;  and  this  is  stricter  than  a  partition  at  law, 

where  seisin  is  sufficient.  The  reason  is,  because  in  Chancery 
conveyances  are  directed,  and  not  a  partition  only  ;  which  makes 
it  discretionary,  whether  where  a  plaintiff  has  a  legal  title,  they 
will  grant  a  partition  or  not ;  and  where  there  are  suspicious 
circumstances  in  the  plaintiff's  title,  the  Court  will  leave  him  to 
law. 

45.  Sir  W.   Blackstone  says,  if  two  joint  tenants  agree    to  %  an  agree- 
part  their  lands,  and  hold  them  in  severalty,  they  are  no  longer  paertitio°nmd 
joint  tenants;  for  they  have  no  joint  interest  in  the  whole,  but  2  Comm- 185- 
only  a  several  interest  respectively  in  the  several   parts.     And 

for  that  reason  also  the  right  of  survivorship  is,  by  such  separa- 
tion, destroyed. 

46.  In  a  modern  case,  in  which  the  question  was,  whether  Trewen  v. 
persons  taking  a  residue  as  executors,  took   as  joint  tenants  ;   qq  'mo™' 
Lord  Thurlow  said — "  If  in  fact  they  were  joint  tenants, — could 

their  having  joined  in  an  answer,  that  it  was  a  tenancy  in  com- 
mon, have  the  operation  of  a  severance?  A  note  certainly 
would  do  it,  because  a  joint  tenancy  may  be  severed  by  any 
contract :  and  if  they  said  in  their  answer  that  they  agreed  so  to 
do,  I  should  construe  them  to  have  done  a  sufficient  act  to 
sever." 

It  should  however  be  observed  that  an  agreement  of  this  kind 
must  be  in  writing,  and  would  only  operate  in  equity;  and  that 
the  legal  estate  would  still  be  held  in  joint  tenancy. 

47.  An  agreement  by  the  husbands  of  two  joint  tenants  to 
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make  partition,  with  a  partition  made  under  such  an  agreement, 
will  not  bind  the  inheritance  of  the  wives. 
1    i  .fi'vi'i        48.  Mary  and   Susan  Jackson  being  joint  tenants  in  fee  of 

tie,  1  Atk.  i>41.  •>  o  J 

certain  copyhold  lands,  and  being  both  married,  the  husbands, 
by  mutual  agreement,  made  a  partition  of  the  premises  between 
themselves  and  the  heirs  of  Mary  and  Susan,  by  which  each  of 
them  agreed  to  take  one  part  thereof,  which  each  of  them  did, 
and  entered  into  possession.  Susan  held  a  share  of  the  premises 
so  divided  by  virtue  of  such  partition,  and  Mary  enjoyed  her 
part  till  her  death  :  and  Mary's  share  being  at  the  time  of  the 
partition  somewhat  larger  than  Susan's,  in  consideration  thereof 
Mary  paid  the  taxes  charged  upon  both.  A  bill  was  brought  by 
the  heir  of  Mary  to  confirm  the  division,  and  that  the  defendant 
Susan  might  be  restrained  from  proceeding  at  law  against  the 
plaintiff,  to  compel  a  new  partition  thereof.  Lord  Hardwicke 
said,  that  where  there  had  been  a  long  possession  under  an 
agreement  for  owelty  of  partition,  the  Court  was  strongly  in- 

SeeCo.  Lit.  i?i  clined  to  quiet  the  enjoyment  of  such  estates;  and  he  was  at 
first  of  opinion  to  establish  the  agreement,  but  it  appeared  that  it 
was  only  an  agreement  between  the  husbands,  which  could  by  no 
means  bind  the  inheritance  of  the  two  wives  ;  for  the  argument  of 
long  enjoyment  was  of  no  force,  unless  it  had  been  originally  the 

&20  19'  agreement  of  the  wives.  His  Lordship  further  observed,  that  if 
a  joint  tenant,  upon  a  partition,  thought  proper  to  accept  of  a  con- 
tingent uncertain  advantage,  where  one  moiety  of  the  land  was  of 
superior  value  to  the  other,  it  would  not  vacate  the  agreement. 

By  devolving  49.  The  last  mode  by  which  an  estate  in  joint  tenancy  may 

be  destroyed,  is  by  the  devolving  of  all  the  shares  on  one  of  the 
joint  tenants,  by  survivorship;  by  which  he  acquires  an  estate 
in  severalty. 

50.  [The  statute  of  I  Will.  4.  c.  60.,  which  authorises  the 
conveyance  of  mortgage  and  trust  estates  vested  in  infant  and 
lunatic  mortgagees  or  trustees,  does  not  extend  to  cases  of  par- 
tition, s.  18.  But  the  statute  1  Will.  4.  c.  65.  s.  27.,  which  re- 
lates to  property  belonging  to  infants  and  lunatics  beneficially, 
authorises  the  completion  of  contracts  entered  into  by  persons 
subsequently  becoming  lunatic] 


to  one  person. 
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Section  I. 
An  estate  in  coparcenary  arises,  where  a  person  seised  of  lands  How  this  estate 

...  .  arises. 

and  tenements  in  fee  simple,  or  in  tail,  dies  leaving  only  daughters,  Lit.  s.  241 ,  -i. 
sisters,  aunts,  or  other  female  heirs ;    in  which  case  the  estate 
descends  to  all  such  daughters,  sisters,  &c.  jointly;  when  they 
are  called  coparceners,  and  are  said  to  hold  in  coparcenary,  and  to 
make  but  one  heir  to  their  ancestor. 

2.  An  estate  in  coparcenary  also  frequently  arises  in   con-  idem. 
sequence  of  gavelkind  and  other  customary  descents  to  all  the 
male  children,  in  which  they  are  coparceners.     Hence  Littleton 
says,  that  coparceners  may  be,  either  by  the  common  law,  or  by 
custom. 

3.  The  properties  of  coparceners  are  in  some  respects  like  those  Properties  of, 
of  joint  tenants ;  for   they  have   the  same  unities  of  interest,  H^s^ie^u 
title,  and   possession :    and,  as   they   make   but  one  heir,   they   16y  a< 
have  one  entire  freehold  in  the  land,  in  respect  to  the  precipe  of 

a  stranger. 

4.  In  many  other  points,  however,  coparceners  differ  materially 
from  joint  tenants.    First,  they  always  claim  by  descent,  whereas 
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i.  264.  joint  tenants  always  claim  by  purchase.     Thus  Littleton  says,  if 

sisters  purchase  lands  or  tenements,  they  are  joint  tenants  thereof, 
not  coparceners.  Hence  it  likewise  follows  that  no  estates  can 
be  held  in  coparcenary  but  such  as  are  of  a  descendible  nature, 
whereas  it  has  been  stated  that  estates  for  life  and  years  may  be 
held  in  joint  tenancy. 

1  last.  164  a.  5.  No  unity  of  time  is  necessary  to  an  estate  in  coparcenary  ; 

for  if  a  man  has  two  daughters  to  whom  his  estate  descends, 
and  one  dies  leaving-  issue  a  son,  such  son  and  the  surviving 
daughter,  and  when  both  the  daughters  are  dead  their  two  heirs, 
will  be  coparceners,  though  the  estates  vest  in  them  at  different 
times. 
ldem#  6.  Coparceners,  though  they  have  an  unity,  have  not  an  en- 

tirety of  interest ;  for  between  themselves,  to  many  purposes, 
they  have,  in  judgment  of  law,  several  freeholds.  They  are  pro- 
perly entitled,  each   to  the  whole  of  a  distinct  moiety;  and   of 

2  Coram.  18B.     course  there  is  no  jus  accrescendi,  or  survivorship,  between  them ; 

for  each  part  descends  severally  to  their  respective  heirs,  though 
the  unity  of  possession  continues. 
The  possession         7#  The  possession  of  one  coparcener  [was  until  the  recent  sta- 

ofone  is  that  „     .  . 

of  the  other.  tute  of  3  and  4  Will.  4.  c.  27.  (a)A  the  possession  or  the  other; 
the  entry  of  one  coparcener  generally  was  accounted  in  law  the 
entry  of  both,  and  no  divesting  of  the  moiety  of  the  other.  But 
l  Inst.  243  b.  Lord  Coke  says,  where  one  coparcener  enters  specially,  claiming 
the  whole  land,  and  taking  the  whole  profits,  she  gains  one 
moiety,  namely,  that  of  her  sister,  by  abatement ;  and  yet  her 
dying  seised  shall  not  take  away  the  entry  of  her  sister. 

In  a  note  to  this  passage,  taken  from  Lord  Nottingham's 
Manuscripts,  it  is  said — "  The  contrary  is  held  ;  that  one  co- 
parcener cannot  be  disseised  without  actual  ouster;  and  claim 
shall  not  alter  the  possession  :"  and  the  case  of  Smals  v.  Dale, 
which  will  be  stated  in  the  next  title,  was  cited. 
1  Inst.  373  b.  8.  Where  both  coparceners   are    actually  seised,   Lord  Coke 

Vide  su  ira  says,  the  taking  of  the  whole  profits,  or  any  claim  made  by  the 

Tit.  18.  s.  26.      one>  cannot  put  the  other  out  of  possession,  without  an  actual 
l  Inst.  243  b.     putting  out  or  disseisin  :  but  if  one  coparcener  enters   claiming 
the  whole,  and  makes  a   feoffment  in  fee,  and  takes   back   an 

(a)  [By  the  12th  section  it  is  enacted  that  the  possession  of  one  of  several  coparceners, 
joint  tenants,  or  tenants  in  common,  shall  not  be  deemed  the  possession  of  the  others. 
Vide  supra,  Title  XVIII.  s.  26.] 
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estate  to  her  and  her  heirs,  and  hath  issue,  and  dies  seised,  this 
descent  shall  take  away  the  entry  (b)  of  the  other  sister  ;  because, 
by  the  feoffment,  the  privity  of  the  coparcenary  was  destroyed. 
And  this  doctrine  was  admitted  in  the  following  case. 

9.  In  a  writ  of  error  from  the  Court  of  King's   Bench   in   Ire-  Davenport 

D  i.  lyrrell, 

land  to  that  of  England  the  case  was,  that  Maurice  Tyrrell,  lBlack.  R. 
being  a  Roman  Catholic,  died  seised  of  certain  land,  leaving 
two  sons,  Richard  and  James.  By  the  Irish  statute  2  Ann. 
estates  in  fee  simple  and  fee  tail,  belonging  to  Roman  Catholics, 
descended  to  all  the  sons,  as  if  the  lands  were  held  in  gavelkind  : 
on  the  death  of  Maurice,  his  eldest  son  Richard  entered  alone, 
held  the  same  for  sixty-two  years,  till  his  death  ;  and  in  the 
mean  time  settled  the  same  by  fine  and  recovery,  to  which  James 
his  brother  was  privy.  On  the  death  of  Richard  in  1766, 
leaving  two  daughters,  James,  the  lessor  of  the  plaintiff,  brought 
an  ejectment  against  his  two  nieces,  for  two  thirds  of  the  moiety 
of  the  lands,  whereof  his  brother  died  seised,  as  coheir  in  gavel- 
kind with  his  brother  ;  the  other  third  being  assigned  to  the 
widow  of  Richard  for  her  dower. 

On  the  trial  the  judge  directed  the  jury  to  find  a  verdict  for 
the  plaintiff;  upon  which  a  bill  of  exceptions  was  tendered, 
setting  out  in  substance  this  case,  which  was  returned  into  the 
King's  Bench  in  Ireland  ;  and  thereupon  the  Court  gave  judg- 
ment for  the  defendants.  A  writ  of  error  was  then  brought  in 
the  Court  of  King's  Bench  at  Westminster;  and  it  was  argued  for 
the  defendants,  that  sixty-two  years'  sole  possession,  and  the 
fine,  were  a  bar  to  this  action  by  the  common  law.  That  this 
was  a  question,  not  between  joint  tenants  or  tenants  in  common, 
but  tenants  in  gavelkind,  who  were  coparceners:  and  the  true 
state  of  the  law  was  this,  1.  If  both  enter,  there  must  be  an 
actual  ouster  to  make  a  disseisin.  2.  If  one  enters  generally, 
and  takes  the  profits,  this  is  no  disseisin.  3.  If  one  enters 
specially,  as  in  the  present  case,  claiming  right  to  the  whole, 
and  takino-  the  whole  profits,  this  is  a  disseisin  :  but  after  his 
death,  the  other  may  enter,  unless  barred  by  the  statute  of  Limi- 
tations.    4.  If,  after  a  special  entry,  one  by  feoffment  or  fine 

(b)  [By  stat.  3  &  4  Will.  4.  c.  27.  s.  39.  it  is  enacted  that  no  descent  cast,  disconti- 
nuance, or  warranty,  which  shall  happen  after  the  31st  of  December  1833,  shall  toll  or 
defeat  any  right  of  entry  or  action  for  the  recovery  of  land.] 
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destroys  the  coparcenary,  and  takes  back  an  estate  in  fee,  and 
and  dies,  the  entry  of  the  other  is  barred.  Here  Richard  entered 
alone  in  1704;  took  the  whole  profits,  settled  the  estate  in  1727 
with  the  privity  of  James,  levied  a  fine,  and  died  after  having 
been  sixty-two  years  in  possession.  The  entry  of  James  was  there- 
fore clearly  barred,  and  he  could  not  maintain  an  ejectment. 

The  Court  said,  that  the  statute  2  Ann.  made  the  lands  of 
Roman  Catholics  descend  in  gavelkind,  that  was  its  whole  effect ; 
and  then  the  adverse  possession  of  one  gavelkind  tenant  would 
not  operate  as  the  possession  of  both.  That  was  a  qualified  rule; 
and  in  the  present  case  the  acts  of  ownership,  fine,  &c.  made 
an  actual  ouster ;  so  that  the  statute  of  Limitations  barred  the 
plaintiff. 

10.  Curtesy  and  dower  are  incident  to  estates  held  in  copar- 
cenary; as  no  survivorship  takes  place,  each  share  descending 
to  the  heir  of  the  respective  coparceners.  But  in  such  a  case 
dower  can  only  be  assigned  in  common ;  for  the  widow  cannot 
have  it  in  a  different  manner  from  her  husband. 

11.  Estates  in  coparcenary  may  be  destroyed  by  the  aliena- 
tion of  one  of  the  coparceners  to  a  stranger,  which  disunites  the 
title,  and  may  disunite  the  interest ;  and  the  lands  cease  to  be 
held  in  coparcenary,  [as  to  the  share  so  conveyed,  where  there 
are  three  or  more  coparceners.] 

12.  Estates  in  coparcenary  may  be  destroyed  by  partition, 
which  disunites  the  possession  ;  and  Littleton  mentions  four 
sorts  of  voluntary  partitions.  The  first  is  where  coparceners 
agree  to  make  partition,  and  do  make  partition  of  the  tenements, 
so  that  each  takes  a  particular  part  in  severalty. 

13.  Lord  Coke  has  observed  upon  this  section,  that  if  copar- 
ceners make  partition  at  full  age,  and  unmarried,  and  of  sane 
memory,  of  lands  in  fee  simple,  it  is  good  and  firm  for  ever, 
though  the  values  be  unequal.  But  if  it  be  of  lands  entailed, 
or  if  any  of  the  parceners  be  of  nonsane  memory,  it  shall  bind 
the  parties  themselves,  but  not  their  issues,  unless  it  be  equal. 
If  any  be  covert,  it  shall  bind  the  husband,  but  not  the  wife, 
or  her  heirs :  if  any  be  within  age,  it  shall  not  bind  the 
infant. 

14.  The  second  mode  of  voluntary  partition  is,  where  the  co- 
parceners agree  to  choose  some  friend  to  divide  the  lands;  in 
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which  case  the  eldest  daughter  shall  choose  first,  and  the  other 
daughters  according  to  their  seniority. 

15.  The  part  which  the  eldest  takes  by  virtue  of  her  priority    Lit.  s.  245. 
of  age  is  called  enitia  pars.       It  is  a  respect  paid   to  age,  and 
merely  honorary,  for  it  does  not  descend  to  her  issue,  but  the 

next  eldest  sister  shall  have  it;  whereas  all  those  privileges 
which  the  law  gives  to  the  eldest  sister,  that  are  beneficial  to 
her,  descend  to  her  issue,  and  even  go  to  her  assignee. 

16.  The  third  mode  of  voluntary  partition  is,  where  the  eldest   i(lem. 
makes  the  division  of  the  lands  ;  in  which  case  she  shall  choose 
last:  for  Lord  Coke  says,  the  rule  of  law  is,  cujus  est  divisio,  al- 
terius  est  electio  ;  for  avoiding  partiality. 

17.  The  fourth  mode  of  voluntary  partition  is,  to  have  the 
lands  divided,  and  then  the  sisters  to  draw  lots  for  their  shares. 
And  Lord  Coke  observes  that  in  this  kind  of  partition  coparce- 
ners fortunam  faciunt  judicem. 

18.  Lord  Coke  also  observes  that  there  are  other  partitions  in   i  rnst.  167  a. 
deed  besides  those  here  mentioned  ;  for  a  partition  between  two 
coparceners,  that  the  one  shall  have  and  occupy  the  land  from 

Easter  until  the  1st  of  August  in  severalty,  and  the  other  shall 
have  and  occupy  the  land  from  the  1st  of  August  till  Easter, 
yearly  to  them  and  their  heirs,  is  a  good  partition.  Also,  if  two 
coparceners  have  two  manors  by  descent,  and  they  make  par- 
tition, and  the  one  shall  have  one  manor  for  one  year,  and  the 
other  the  other  manor  for  that  year,  and  so  alternis  vicibus  to 
them  and  their  heirs  ;  this  a  good  partition.  The  same  law  is, 
if  a  partition  be  made  for  two  or  more  years,  and  each  copar- 
cener has  an  estate  of  inheritance,  and  no  chattel ;  albeit  either 
of  them,  alternis  vicibus,  has  the  occupation  but  for  a  certain 
term  of  years. 

19.  These  partitions  might  formerly  have  been  made  by  parol    Lit.  s.  250. 
only,  without  deed   or  livery  ;  in  consequence  of  the   statute  of 

of  Frauds,  29  Cha.  2.  c.  3.,  no  legal  partition  can  now  be  made 
between  coparceners  without  deed.    But  an  agreement  in  writing  jit.  18.  c.  2. 
to  make  a   partition  will  have  the  same  effect  in  equity,  as  an 
actual  partition  at  law. 

20.  Where  coparceners  could  not  agree  upon  any  of  the  pre-  By  writ  of 

...  partition. 

ceding  modes  of  partition,  any  one  or  more  or  them  might  bring   tit  s.  247,  8. 
.i  writ  of  partition  against  the  others  or  other  of  them  ;  and  when 
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Tit.  18.  c.  2. 
s.30. 


1  Inst.  175  a. 


1  Inst.  175  a. 


Burrell  v. 
Dodd,  3  Bos. 
&  Pul.  378. 

What  may  be 
divided  by  it. 
1  Inst.  164  b. 
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judgment  was  given  upon  this  writ,  that  a  partition  should  be 
made  between  the  parties,  the  sheriff  and  jury  made  a  division 
of  the  lands,  in  the  same  manner  as  between  joint  tenants,  not 
making  mention  in  the  judgment  of  the  elder  sister  more  than  of 
the  younger. 

21.  At  common  law  the  writ  of  partition  lay  for  one  copar- 
cener, tenant  of  the  freehold,  against  the  other,  and  against  the 
alienee  of  such  coparcener  :  but  it  lay  not  for  the  alienee,  nor  for 
the  tenant  by  the  curtesy.  And  if  one  coparcener  had  made  a 
lease  for  life,  she  could  not  afterwards  bring  a  writ  of  partition 
during  the  continuance  of  that  estate. 

22.  If  there  were  three  coparceners,  and  the  eldest  purchased 
the  part  of  the  youngest,  yet  she  should  have  a  writ  of  partition 
at  common  law  against  the  middle  sister  ;  for  though  she  had 
one  part  by  purchase,  yet  this  did  not  strip  her  of  her  character 
of  a  coparcener.  It  was  a  stronger  case  where  there  were  three 
coparceners,  and  the  eldest  took  a  husband,  who  purchased  the 
share  of  the  youngest.  The  husband  was  a  stranger  and  no 
coparcener  :  yet  he  and  his  wife  should  have  a  writ  of  parti- 
tion against  the  middle  sister,  at  the  common  law ;  be- 
cause  he  was  seised  of  one  part  in  right  of  his  wife,  who  was  a 
parcener. 

23.  A  tenant  by  the  curtesy  might  have  a  writ  of  partition 
upon  the  statute  32  Hen.  8. ;  for  although  he  was  neither  joint 
tenant  nor  tenant  in  common,  (for  that  a.  praecipe  lay  against  the 
parcener  and  tenant  by  the  curtesy)  yet  he  was  in  equal  mischief 
as  another  tenant  for  life. 

24.  The  proceedings  under  a  writ  of  partition  were  somewhat 
altered  by  the  statutes  31  Hen.  8.  c.  1.  and  32  Hen.  8.  c.  32., 
and  still  more  by  the  statutes  8  &  9  Will.  3.  c.  31.,  all  of  which 
extended  to  coparceners;  and  have  been  stated  in  the  preceding 
Title,  (a) 

25.  It  has  been  held,  in  a  modern  case,  that  the  statutes  res- 
pecting partitions  do  not  extend  to  copyhold  estates. 

26.  All  lands  and  other  real  property,  which  are  capable  of  a 
division,  must  be  divided  upon  a  writ  of  partition,  and  set  out  by 


(a)  [But  the  Writ  of  Partition  is  abolished  from  the  1st  June  1835,  by  stat.  3  Sc  4 
Will.  4.  ch.  27.  ss.  36,  37.— See  also  s.  38.] 
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metes  and  bounds.  Castlea  used  for  the  necessary  defence  of  the 
realm,  or   which  were  the  heads  of  earldoms  or  baronies,   were 

allotted  to  the  eldest  sister:  hut  castles  for  habitation  and  private 

,  ,  ir-ii  Tit.  26.  c.  1. 

use,  and  nouses  may  be  divided  among  coparcen 

27.  There  are  several  kinds  of  incorporeal  hereditaments  which    l  Intt.  l «j 4  b. 

1  L6S  a. 

cannot   be   divided    among   coparceners;    they    were    therefore 

allotted  to  the  eldest  sister,  and  the  others  had  an  allowance  out 

of  the  restof  the  inheritance:  but  where  nothing  else  descended, 

then  it  was  agreed  that  each  coparcener  should   have  them  for  a 

certain  time. 

28.  Partitions  between  coparceners  are  now  usually  made  by   By  partition  in 

.       ,  .„  .     ol  ,,  Chancery. 

means  ot   a  bill  in  Chancery,   m    the  same  manner  as   partitions  Tit  18.  c.  2. 
between  joint  tenants  ;  and  partitions  may  also  be  made  by  the 

commissioners  of  an  in  closure  act.  Tit  20. 

29.  Though    the   law  gives  to  every  coparcener  a  power  to  incidents  after 
sever  her  own  moiety  or  share,  and  to  carry  it  to  the  family  into  pap111^0"^^ 
which   she  marries;    yet  since  the  partition  is  compulsory,   the 

law  will  not  put  coparceners  in  a  worse  condition,  after  partition, 
than  if  they  had  enjoyed  their  shares  in  coparcenary  ;  therefore 
in  a  suit  commenced  for  any  part,  or  on  eviction  of  any  part,  they 
shall  have  like  remedy  as  if  they  had  enjoyed  in  common  :  in 
which  case,  if  a  suit  had  been  commenced,  both  parties  must 
have  been  impleaded  ;  and  on  a  recovery,  there  had  been  an  equal 
loss  to  both. 

30.  There  is,  therefore,  after  partition  a  warranty  annexed  to  Idem, 
each  part ;    so  that  if  either  be  impleaded,  she  may  vouch  her 
sister;  and  if  she  loses,  she  may  recover  one  moiety  of  her  loss 

in  value  against  the  other  sister.  For  there  is  a  condition 
annexed  to  every  partition,  that  if  either  the  whole,  or  any 
share,  or  an  estate  for  life,  or  in  tail  thereout,  be  evicted,  the 
party  so  evicted  may  enter  on  her  sister's  moiety,  and  avoid  the 
partition  of  an  undivided  moiety  of  what  is  left. 

31.  If  two  houses  descend   to  two   coparceners,   one   worth  Lit  s.  251,2. 
twenty  shillings  a  year,  and  the  other  only  worth  ten  shillings  a 

year,  each  coparcener  upon  a  partition  shall  have  a  house:  but 
she  who  has  the  house  worth  twenty  shillings  a  year  shall  pay 
to  the  other,  and  her  heirs,  five  shillings  a  year,  that  the  partition 
may  be  ecmal ;  and  distress  may  be  of  common  right,  into  whose 
hands  soever  the  house  <roes. 
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l  Inst.  169  b.  32.  This  kind  of  rent  is  called  a  rent  for  owelty  or  equality 

of  partition,  and  might  formerly  have  been  granted  without 
deed ;  and  where  a  rent  of  this  kind  is  granted  generally, 
it  shall  issue  out  of  the  grantor's  share,  and  shall  go  in  co- 
parcenary. 

By  descent  to  33.  Estates  in  coparcenary  are  also  destroyed  by  the  whole  at 

last  descending  to  one  of  the  coparceners,  which  brings  it  to  an 
esjtate  in  severalty. 


one  ot'tliem. 


;;«•!■ 
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Section  I. 

A  Tenancy  in  common  is  where  two  or  more  persons  hold  Description  of. 
lands  or  tenements  in  fee  simple,  fee  tail,  or  for  term  of  life  or  u*ng't  190  b. 
years,  by  several  titles ;    not  by  a  joint  title ;   and   occupy  the 
same  lands  or  tenements  in  common  ;  from  which  circumstance 
they  are  called  tenants  in  common,  and  their  estate  a  tenancy  in 
common. 

2.  The  only  unity  required  between  tenants  in  common  is  that  2  Comm.  191. 
of  possession.     For  one  tenant  in  common  may  hold  his  part  in 

fee  simple,  the  other  in  tail,  or  for  life :  so  that  there  is  no  unity 
of  interest.  One  may  hold  by  descent,  the  other  by  purchase ; 
or  the  one  by  purchase  from  one  person,  and  the  other  by  pur- 
chase from  another  ;  so  that  there  is  no  unity  of  title.  One's 
estate  may  have  been  vested  fifty  years,  the  other  but  yesterday; 
so  that  there  is  no  unity  of  time. 

3.  A  tenancy  in  common  may  be  created   by  the  destruction  How  created, 
of  an  estate  in  joint  tenancy  or  coparcenary.     Thus,  Littleton  s.  292— 299. 
says,  if  a  man  enfeoffs  two  joint  tenants  in  fee,  and  one  of  them 
enfeoffs  a  stranger  of  his  share,  the  alienee  and  the  other  joint 

tenant  are  tenants  in  common. 
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Id.  309.  4.  So,  if  two  persons  have  an  estate  in  coparcenary,  and  one 

of  them  alienes  his  share  to  a  stranger,  the  alienee  and  the  other 
coparcener  become  tenants  in  common. 

Tit.  18.  c.  l.  5.  It  has  been  stated  in  a  preceding  Title   that  where  lands 

are  given  to  two  men,  and  the  heirs  of  their  bodies,  they  have  a 
joint  estate  for  their  lives,  and  several  inheritances  ;  so  that 
they  are  joint  tenants  for  life,  and  tenants  in  common  in  tail,  of 
the  inheritance. 

l  Inst.  190  a.  6.  If  lands  be  given  to  John,  Bishop  of  Norwich,  and  his 
successors,  and  to  John  Overall,  Doctor  of  Divinity,  and  his 
heirs,  being  one  and  the  same  person,  he  is  tenant  in  common 
with  himself. 

Tit.  32  &  38.  7#  a  tenancy  in  common  may  also  be  created  by  express  limi- 

tations in  a  deed  or  will,  of  which  an  account  will  be  given 
hereafter. 

incidents  to  g^  Tenancies  in  common  descend  to  the  heirs  of  each  of  the 

this  estate. 

tenants,  because  they  have  several  freeholds,  and  not  an  entirety 

of  interest,  like  joint  tenants  ;  therefore  there  is  no  survivorship 
anions;  them. 

9.  By  the  old  law  tenants  in  common  had  no  remedy  against 

each  other  for  the  rents  of  the  estate  :  but  by  the  statute  4  &  5 

Ann.  c.  16.  s.  27.  actions  of  account  are  maintainable  by  tenants 

in  common  against  each  other,  in  the  same  manner  as  by  joint 

Tit.  18.  c.  l.       tenants  ;  and  by  the  statute  of  Westm.  2.  c.  22.  they  have  the 

s.  64,  5.  -ii-  o  ■    • 

same  remedies  against  each  other,  in   cases   ot  waste,  as  joint 

tenants. 

l  Inst.  200a.  10.  If  two  tenants  in  common  be  of  a  dove-house,  and  the 

one  destroy  the  old  doves,  whereby  the  flight  is  wholly  lost,  the 
other  tenant  in  common  shall  have  an  action  of  trespass;  for 
the  whole  flight  is  destroyed,  therefore  he  cannot  in  bar  plead 
tenancy  in  common.  So  it  is  if  two  tenants  in  common  be  of  a 
park,  and  one  destroys   all  the  deer,  an  action  of  trespass  lies. 

Moo.7l.pl.  jl.  It  was  held  in  Trin.  6  Eliz.  by  Dyer  and  Weston,  that  if 

194. 

there  be  two  tenants  in  common  of  a  wood,  and   the  one  leases 

his   part  to  the  other  for  years,  if  the  lessee  cuts  down  trees  and 

does  waste,  he  will  be  punished  for  a  moiety  of  the  waste,  and 

the  lessor  may  recover  a  moiety  of  the  place  wasted. 

12.  One  tenant  in   common  cannot,    however,    maintain  an 

action   on   the  case,  in    the   nature  of  waste,  against   another 
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tenant  in  common,  in  possession  of  the  whole,  under  ;i  demise  of 
his  companion's  moiety,  for  cutting  down  trees  of  a  proper  age 
and  growth  for  being  cut. 

13.  In   an   action  on   the   case,    in  the   nature   of   waste,   it   Martynw. 
appeared  that  the  plaintiff  and  defendant  were  tenants  in  com-  H  Term  R.  145. 
mon  of  land,   on  which  were  several   trees,  growing;  that  the 
defendant  occupied   the  whole,  having  a  demise  from  the  plain- 
tiff of  his  moiety  ;  and   that  he   had   felled  many  trees,  all  of 
which  were  of  a  proper  age  to  be  cut  down. 

For  the  defendant,  it  was  objected,  that  under  these  circum- 
stances this  action  for  misfeasance  could  not  be  supported  ;  for 
that  the  case  must  be  considered  in  the  same  light  as  if  the 
plaintiff  had  not  leased  his  moiety  to  the  defendant ;  the  trees, 
as  part  of  the  inheritance,  not  passing  by  that  lease.  And  if  so, 
that  one  tenant  in  common  could  not  bring  such  an  action 
against  another,  unless  for  some  injury  done  to  the  inheritance, 
which  was  not  pretended  here,  as  all  the  trees  were  proper  for 
beino-  cut ;  that,  if  the  defendant  could  not  cut  trees  in  this 
state,  one  obstinate  tenant  in  common  might  prevent  the  others 
from  taking  the  produce  of  the  land. 

For  the  plaintiff  it  was  contended  that  the  defendant  ceased 
to  be  tenant  in  common  during  the  lease,  and  became  liable  to 
the  plaintiff  like  any  other  lessee.  That  even  if  no  lease  had 
been  granted  by  the  plaintiff  to  the  defendant,  the  former  might 
maintain  this  action  on  the  authority  of  Moor,  71.  pi.  194.,  and 
Waterman  v.  Soper. 

On  the  part  of  the  defendant  it  was  answered  that  in  the  two 
cases  cited  it  was  taken  for  granted  that  waste  had  been  com- 
mitted ;  which  was  not  the  case  here.  In  Moor  it  was  stated 
that  the  lessee  cut  trees,  and  did  waste  ;  that  the  instance  put 
in  Lord  Raymond  was,  the  destruction  of  the  whole  flight 
of  pigeons. 

The  Judge  directed  a  verdict  to  be  taken  for  the  plaintiff,  for 
the  value  of  half  the  trees,  with  leave  for  the  defendant  to  set  it 
aside,  if  the  Court  should  be  of  opinion  that  the  action  could  not 
be  maintained. 

On  a  motion  to  enter  a  verdict  for  the  defendant,  Lord 
Kenyon  said,  the  verdict  had  neither  principle  nor  authority  for 

vol.  n.  d  D 


402  Title  XX.   Tennncy  in  Common,  s.  13 — 15. 

its  support.  The  defendant  could  not  be  in  a  worse  situation,  by 
being  tenant  to  the  plaintiff  of  his  moiety,  than  he  would  have 
been  in,  if  the  plaintiff  had  not  demised  to  him  ;  and,  considered 
in  that  point  of  view,  the  action  could  not  be  supported.  This 
was  an  action  ex  delicto:  if  one  tenant,  in  common  misused  that 
which  he  had  in  common  with  another,  he  was  answerable  to  the 
other,  in  an  action,  as  for  misfeasance.  But  here  it  did  not 
appear  that  the  defendant  committed  any  thing  like  waste  :  no 
injury  was  done  to  the  inheritance,  no  timber  was  improperly 
felled  ;  the  defendant  only  cut  those  trees  that  were  fit  to  be  cut; 
and  if  he  were  liable  in  such  an  action  as  this,  it  would  have  the 
effect  of  enabling  one  tenant  in  common  to  prevent  the  other's 
taking  the  fair  profits  of  the  estate.  In  another  form  of 
action  the  plaintiff  would  be  entitled  to  recover  a  moiety 
of  the  value  of  the  trees  that  were  cut.  Verdict  for  the  de- 
fendant. 
The  possession         14    The  possession  and  seisin  of  one  tenant  in  common  [until 

ot  one  is  thai 

of  the  other.  a  recent  statute,]  was  the  possession  and  seisin  of  the  other  (a), 
because  such  possession  was  not  adverse  to  the  right  of  his  com- 
panion, but  in  support  of  their  common  title.  And  although  one 
tenant  in  common  took  the  whole  profits,  yet  this  did  not  devest 
the  possession  of  his  companion.  But  if  one  tenant  in  common 
drove  the  cattle  of  his  companion  off  the  land,  or  prevented  him 
from  entering  upon  and  occupying  the  land,  this  would  devest 
the  possession,  so  as  to  entitle  the  companion  to  bring  an 
ejectment. 

lm.alSTBr',   ,««        15.  Lord  Hobart   reports   it   to   have   been  laid  down  by  the 
Dale,  Hob.  120.  '  J 

Court  of  Common  Pleas,  in  12  James,  that  the  entry  of  one 
tenant  in  common  might  be  in  three  ways;  either  in  the  name 
of  herself  or  her  fellow  ;  or  generally,  which  shall  always  be 
taken  according  to  right,  as  being  under  construction  of  law, 
and  therefore  lawful ;  or,  lastly,  entry  claiming  all  expressly  ; 
which  cannot  dispossess  her  fellow  ;  for  her  possession  is  over  all 
lawful,  as  well  before  as  after  such  claim;  so  that  there  is  no  pos- 
session altered  by  such  claim.  Then  a  sole  claim  without  more  can 
never  change  the  possession  ;  and  without  a  change  of  possession 

LSalk.  392.        jt  remains  as  before.     From  which  it  follows,  that  a  tenant  in 
2 123. 

(a)  [Now  otherwise  by  stat.  3  &  4  Will.  4.  c.  27.  s.  12.  supra,  Tit.  18.  ch.  1.  s.  26.] 


1  Inst.  199  !». 
Cro.  KHz.  (Ml 
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common  can  never  be  disseised  by  his  fellow,  but  by  an  actual 
ouster. 

16.  One  tenant  in  common  received  all  the  rents  for  26  years.  Fahclaim  v. 
t  •  11111  c        i       Shackleton, 

in  an  ejectment  brought  by  the  other  tenant  common,  tor  the  5  Ban.  2604. 
recovery  of  his  moiety,  the  question  was,  whether  this  possession 
of  26  years  amounted  to  an  expulsion  of  the  companion,  so  as  to 
devest  his  estate. 

It  vv;is  said  that  tenants  in  common,  as  well  as  joint  tenant 
and  coparceners,  have  a  joint  possession,  and  the  possession  of 
one  is  the  possession  of  both  ;  that  the  perception  of  the  profits 
did  not  amount  to  an  expulsion.  One  tenant  in  common 
might,  indeed,  disseise  another :  but  then  it  must  be  done  by 
an  actual  disseisin,  and  not  by  a  bare  perception  of  the  profits 
only. 

The  Court  was  of  opinion  that  there  was  no  adverse  possession, 
no  keeping-  the  plaintiff  out  of  possession.  One  tenant  in  com- 
mon had  received  the  rent,  and  not  accounted  for  it  to  the  other  : 
but  there  was  no  expulsion,  no  ouster. 

17.  Notwithstanding  the  principle  established  in  the  preceding 
case,  it  has  since  been  determined  that  thirty-six  years  sole  and 
uninterrupted  possession  by  one  tenant  in  common,  without  any 
account  or  demand  made,  or  claim  set  up  by  his  companion,  was 
a  sufficient  ground  for  a  jury  to  presume  an  actual  ouster  of  the 
co-tenant. 

18.  Upon  a  rule  to  shew  cause  why  a  new  trial  should  not  be   Doe  v  Prosser, 
granted,  Lord  Mansfield  reported  that  from  the  year  1734  one   Doet>*.  Biid, 
tenant  in  common  had  been  in  the  sole  possession  of  the  lands, 

without  any  claim  or  demand  by  any  person  or  persons  claiming 
under  the  other  tenant  in  common.  That  no  actual  ouster  was 
proved  :  but,  upon  the  circumstances,  he  had  left  it  to  the  jury 
to  say,  whether  there  was  not  sufficient  evidence  before  them  to 
presume  an  actual  ouster  ;  and  supposing  there  was  an  actual 
ouster,  in  that  case  the  lessors  of  the  plaintiff  were  barred.  The 
jury  found  there  was  sufficient  evidence  to  presume  an  actual 
ouster. 

After  the  case  had  been  argued,  Lord  Mansfield  said—"  It  is 
very  true  that  1  told  the  jury  they  were  warranted  by  the  length 
of  time  in  this  case,  to  presume  an  adverse  possession  and  ouster 
by  one  of  the  tenants  in  common  of  his  companion;  and  I  am 

dd  2 


404  Title  XX.  Tenancy  in  Common,  s.  18 — 19. 

still  of  the  same  opinion.  Some  ambiguity  seems  to  have  arisen 
from  the  term  actual  ouster,  as  if  it  meant  some  act  accompanied 
with  real  force,  and  as  if  a  turning  out  by  the  shoulders  were  ne- 
cessary. But  that  is  not  so.  A  man  may  come  in  by  rightful 
possession  ;  and  yet  hold  over  adversely,  without  a  title.  If  he 
does,  such  holding  over,  under  circumstances,  will  be  equivalent 
to  an  actual  ouster.  For  instance,  length  of  possession  during  a 
particular  estate,  as  a  term  for  1,000  years,  or  under  a  lease  for 
lives  as  Ions;  as  the  lives  are  in  beinu-,  oives  no  title  :  but  if  tenant 
pour  auter  vie  hold  over  for  twenty  years,  after  the  death  of  cestui 
que  vie,  such  holding  over  will  in  ejectment  be  a  complete  bar  to 
the  remainder-man  or  reversioner,  because  it  was  adverse  to  his 
title.  So,  in  the  case  of  tenants  in  common,  the  possession  of 
one  tenant  in  common,  eo  nomine,  as  tenant  in  common,  can 
never  bar  his  companion,  because  such  possession  is  not  adverse 
to  the  right  of  his  companion,  but  in  support  of  their  common 
title  ;  and  by  paying  him  his  share,  he  acknowledges  him  to  be 
co-tenant.  Nor,  indeed,  is  a  refusal  to  pay  of  itself  sufficient, 
without  denying  his  title  :  but  if,  upon  demand  by  the  co-tenant 
of  his  moiety,  the  other  denies  to  pay,  and  denies  his  title,  saying 
he  claims  the  whole,  and  will  not  pay,  and  continues  in  posses- 
sion, such  possession  is  adverse,  and  ouster  enough.  The  ques- 
tion then  is,  whether  the  possession  in  this  case,  after  the  parti- 
cular estate  ended,  was  a  possession  as  tenant  in  common  eo  no- 
mine, or  adverse. 

"It  is  a  possession  of  near  forty  years,  which  is  more  than 
quadruple  the  time  given  by  the  statute  for  tenants  in  common 
to  bring  their  action  of  account,  if  they  think  proper,  namely, 
six  years  :  but  in  this  case  no  evidence  whatsoever  appears  of 
any  account  demanded,  or  of  any  payment  of  rents  and  profits, 
or  of  any  claim  by  the  lessors  of  the  plaintiff',  or  of  any  acknow- 
ledgment of  the  title  in  them,  or  in  those  under  whom  they  would 
now  set  up  a  right ;  therefore,  I  am  clearly  of  opinion,  as  I  was 
at  the  trial,  that  an  undisturbed  and  quiet  possession,  for  such  a 
length  of  time,  is  a  sufficient  ground  for  the  jury  to  presume  an 
actual  ouster,  and  that  they  did  right  in  so  doing." 

The  other  Judges  concurred,  and  the  rule  for  a  new  trial  was 
discharged. 

19.  It  was  determined,  in   the  following  modern  case,  that 
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where  one  tenant  in  common  levied  a  fine  of  the  whole  estate, 

and   took  the  rents  and  profits  afterwards,  without  account,  for 

nearly  five  years,  this  was  no  evidence  whence  a  jury  should  he 

directed,  against  the  justice  of  the  case,  to  find  an  ousti  i  of  his 

companion  at  the  time  of  the  fine  levied. 

20.   Philip  Fincher  being  tenant  for  life,  remainder  to  his  first   Peaceable 

and  other  sons  in  tail,  remainder  to  all  his  daughters  ;i-  tenants    i;,J.  i;. '.,,,!;, 

in  common  in  tail,  (who  afterwards  levied  a  fine,)  died,  Leaving    !''.",  ''V!",''"  - 
'  v  "  h    I  U.  &  Aid.  B5. 

three  daughters :  Mary  married  to  Thomas  Ilornblower,  Ann 
married  to  Nicholas  Pearsall,  and  Margaret,  who  died  unmar- 
ried before  her  sister  Mary.  Mrs.  Ilornblower,  under  her  mar- 
riage settlement,  having  a  power  to  dispose  of  her  share,  executed 
it  in  favour  of  the  right  heirs  of  her  husband,  with  a  power  of 
revocation.  She  survived  her  husband,  and  died  in  March 
1796.  The  lessor  of  the  plaintiff  claimed  as  heir  at  law  of  her 
husband,  under  her  appointment.  After  her  death  N.  Pearsall 
and  Ann  his  wife  levied  a  fine  of  the  whole  estate  as  of  Easter 
term  1796.  It  was  understood,  before  the  trial,  that  the  defend- 
ants meant  to  claim  under  a  deed  or  will,  or  both,  of  Mrs.  Ilorn- 
blower, executed  subsequent  to  the  deed  of  appointment  before 
mentioned;  in  consequence  of  which  the  plaintiff's  counsel  pro- 
duced evidence  by  anticipation,  which  went  decidedly  to  prove 
that  at  the  time,  and  long  before,  when  the  supposed  instrument 
bore  date,  Mrs.  Ilornblower  was  insane  ;  whereupon  the  defend- 
ant's counsel,  saying  they  were  not  then  prepared  to  meet  that 
case,  stood  upon  their  title,  derived  from  the  fine,  operating  upon 
what  they  contended  was  an  adverse  possession,  by  Pearsall  and 
his  wife,  of  the  whole  estate,  at  the  time  of  the  fine  levied  ;  as  to 
which  it  appeared  in  evidence,  that  since  the  death  of  Mrs. 
Hornblower,  and  till  Pearsall's  death,  the  latter  alone  received 
the  whole  rent ;  and  that  no  rent  was  ever  paid  to  the  lessor  of 
the  plaintiff",  and  no  entry  was  proved  to  be  made  by  him. 

For  the  lessor  of  the  plaintiff  it  was  insisted  at  the  trial,  that 
no  entry  was  necessary  to  avoid  the  fine,  he  having  been  tenant  Tit 35.  c.  13. 
in  common  with  Pearsall  during  his  life.  That  he  might  elect 
whether  the  receipt  of  rent  by  Pearsall  should  be  an  ouster  or 
not  j  and  if  he  were  not  ousted,  the  fine  would  only  operate  on 
the  title  and  interest  of  the  defendants. 

On  the  other  side  it  was  insisted,  that  as  the  lessor  of  the 
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plaintiff  was  never  in  possession,  this  case  was  distinguishable 
from  the  common  one,  where  several  tenants  in  common  being 
in  possession,  one  of  them  levies  a  fine  of  the  whole  ;  and  that 
here  the  possession  being  adverse  from  the  death  of  Mrs.  Horn- 
blower,  and  no  entry  having  been  made,  the  fine  was  a  bar  to 
the  plaintiff's  recovery. 

The  jury,  under  the  judge's  direction,  found  a  verdict  for  the 
plaintiff;  and  leave  was  given  to  the  defendant  to  enter  a  non- 
suit, if  the  Court  should  be  of  opinion  that  an  entry  was  neces- 
sary to  avoid  the  fine. 

Lord  Kenyon. — The  whole  of  the  defence  is  founded  in  a  most 
unrighteous  and  fiaudulent  proceeding;  and,  in  order  to  give 
effect  to  it,  the  legal  operation  of  the  fine  is  insisted  on ;  and  it 
is  asked,  if  this  were  not  an  adverse  possession  by  Pearsall,  at 
the  time  of  the  fine  levied,  where  the  line  was  to  be  drawn.  He 
said  he  had  no  hesitation  in  saying  where  the  line  of  adverse 
possession  began,  and  where  it  ended.  Prima  facie  the  posses- 
sion of  one  tenant  in  common  was  that  of  the  other,  and  every 
case  and  dictum  in  the  books  was  to  that  effect.  But  it  might 
be  shewn  that  one  of  them  had  been  in  possession,  and  had  re- 
ceived the  rents  and  profits  to  his  own  use,  without  account  to 
the  other;  and  that  the  other  had  acquiesced  in  this  for  such  a 
length  of  time  as  might  induce  a  jury,  under  all  the  circum- 
stances, to  presume  an  actual  ouster  of  his  companion,  and  there 
Ante,  s.  18.  the  line  of  presumption  ended.  Tn  the  case  of  Doe  v.  Prosser, 
Lord  Mansfield  rightly  said,  it  was  not  necessary  to  shew  actual 
force,  in  order  to  prove  an  ouster,  as  by  turning  a  man  out  by 
the  shoulders;  but,  as  was  also  observed  by  Mr.  Justice  Aston, 
it  might  be  inferred  from  circumstances,  which  circumstances 
were  matter  of  evidence  to  be  left  to  a  jury.  There,  there  was 
an  undisturbed  and  exclusive  possession  by  one  tenant  in  com- 
mon for  forty  years,  which  the  Court  properly  held  to  be  suffi- 
cient evidence  of  an  ouster,  to  leave  to  a  jury:  but  no  judge 
could  think  himself  warranted  in  directing  a  jury  to  make  such 
a  presumption  in  this  case,  in  order  to  work  the  grossest  injus- 
tice, and  in  aid  of  fraud.  What  was  the  case  here  ?  During 
Mrs.  Hornblower's  life,  Pearsall  held  as  tenant  in  common  with 
her;  he  received  all  the  rent,  but  he  accounted  for  her  propor- 
tion.    She  died  in  the  month  of  March  1796,  the  defendants  or 
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PearsaU  having-,  as  was  supposed,  procured  from   her,  at  a  time 
when  the  jury  had  found  her  to  be  insane,  an  instrument  con- 
veying the  property  to  them.     Then  in  Easter  term  following, 
for  the  purpose  of  securing  the  possession  of  this  ill-gotten  pro- 
perty, the  line  was  levied,     lint  PearsaU  had  then  dime  no  act 
which  manifested  that  he  held  the  possession  of  the  whole  ad- 
versely :    the  levying  a  fine  of  the  whole  was  no  ouster  of  his 
companion.     About  a  month  intervened  between  the  death  of 
Mrs.  Hornblower  and  the  levying  of  the  fine.     What  notice  was 
there  to  the  lessor  of  the  plaintiff  at  that  time  that  PearsaU  had 
acted  adversely,  so  that  he  should  be  taken  to  have  acquiesced 
in  his  title.     All  the  cases  mentioned  went  upon  the  ground  of 
acquiescence    in   an   adverse   holding,   in  order  to  presume   an 
ouster?     In  Fairclaim  v.  Shackleton  there  had  been  a  perception  Al,tc> s-  16« 
of  the  rent  by  one  tenant  in  common  for  twenty-six  years  :  but 
the  title  of  the  other  being  admitted,  no  ouster  was  presumed. 
Without  an  ouster  was  found  by  the  jury,  the  possession  of  one 
tenant  in  common  must  be  taken  to  be  the  possession  of  all. 
lie  admitted  that  upon  the  principle  of  the  case  of  Lade  v.  Hoi-  Tit.  12.  c.  2. 
ford,  the  jury  might  from  circumstances  presume  an  ouster;  and 
where  the  fact  was  so  found,  the  legal  consequences  would  en- 
sue:  but  no  judge  would  advise  a  jury  to  make  the  presumption 
in  this  case.     Then  unless  the  holding  were  adverse,  there  was 
no  occasion  for  an  entry  to  avoid  the  fine.     Suppose  a  tenant  Tit.  35.  c.  13. 
for  years  levied  a  fine,  no  entry  by  the  landlord  would  be  neces- 
sary in  order  to  enable  him  to  maintain  an  ejectment  at  the  end 
of  the  term.     In  Taylor  v.  Horde,  Lord  Mansfield  said,  that  in   l  Burr.  111. 
order  to  advance  justice  he  would  enable  the  real  owner  in  such 
a  case  to  consider  himself  kept  out  by  wrong  or  not,  at  his 
election.     So  a  tenant  in  common  might  rely  on  the  possession 
of  his  co-tenant,  as  his  own,  unless  there  were  an  actual  ouster 
in  fact,  or  the  jury  found  it  from  circumstances:  but  nothing  of 
that  sort  was  here  found  ;  and  therefore  the  Court  might  consider 
the  levying  of  the  fine  as  rightfully  and  legally  done,  and  in- 
tended to  operate  only  on  that  share  of  the  premises  to  which 
the  defendants  were  lawfully  entitled. 

Mr.  Justice  Lawrence  cited  the  case  of  Coppinger  v.  Keating, 
on  a  writ  of  error  from  Ireland,  Mich.  '22  Geo.  3.  where  one  of 
two  brothers,  professing  the  Catholic  religion,  entered  on  the 
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death  of  his  elder  brother  on  the  lands,  of  which  they  were 
tenants  in  common,  in  consequence  of  the  gavel  act ;  which  en- 
acted that  the  lands  of  persons  of  that  persuasion  should  descend 
to  all  the  males,  according  to  the  custom  of  gavelkind  ;  and  held 
them  for  several  years  until  his  death;  and  the  Court  deter- 
mined that  the  son  of  the  elder  brother  was  not  barred  by  the 
statute  of  Limitations ;  as  the  uncle  was  tenant  in  common 
with  him  under  that  act,  no  actual  ouster  being  found.  The 
rule  for  entering  a  nonsuit  was  discharged. 

Subject  to  21.  Estates  held  in  common  are  subject  to  curtesy  :  therefore 

curtesy.  .  ... 

if  a  woman  tenant  in  fee  or  in  tail,  of  a  portion  of  an  estate  held 
in  common  with  another,  marries,  has  issue,  and  dies,  her  hus- 
band will  be  entitled  to  her  portion  of  the  estate  as  tenant  by 
the  curtesy ;  and  the  seisin  of  one  tenant  in  common  will  be 
considered  as  the  seisin  of  the  other,  for  this  purpose. 
sterling  v.  22.  A.  died  leaving  a  wife,  a  son,  and  a  daughter.     The  widow 

Penlington,  .  .  .  „ 

14  Yin.  Ab.  entered  upon  the  estate;  and  was  seised  as  tenant  in  dower  ot 
one  part,  as  tenant  in  common  with  her  son  of  another  part,  and 
of  a  third  as  guardian  in  socage  to  him.  The  son  went  beyond 
sea,  and  died  there  under  age,  whereby  the  daughter  became 
entitled  to  his  share.  She  during  her  infancy  married  the  plain- 
tiff ;  and,  together  with  him,  applied  to  the  mother  to  be  let 
into  possession  of  the  son's  part,  which  the  mother  refused, 
imaoinins;  the  son  was  still  alive,  and  therefore  insisted  to  hold 
the  land  for  him.  Upon  this  they  filed  a  bill  in  Chancery  for 
an  account,  which  was  accordingly  directed.  After  this  the 
daughter  died  ;  and  upon  farther  application  to  the  Court  by 
the  husband,  one  question  was,  whether  the  seisin  of  the  mother, 
after  the  son's  death,  being  tenant  in  common  with  the  daugh- 
ter, was  the  seisin  of  the  daughter  sufficient  to  make  the  hus- 
band  tenant  by  the  curtesy  of  her  part? 

The  Court  held  it  was  sufficient;  for  the  entry  and  possession 
of  one  tenant  in  common  was  the  entry  and  possession  of  the 
other :  accordingly  it  was  decreed  for  the  plaintiff.  And  it  was 
said  that  where  one  entered  claiming  the  whole  for  himself,  in 
exclusion  of  his  companion,  this  might  not  serve  as  the  entry  of 
his  companion,  being  made  directly  against  him:  but  that  was 
not  this  case.  For  it  appeared  that  the  mother's  keeping  pos- 
session of  the  whole  against  her  daughter  and  her  husband  was 
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entirely  owing  to  a  mistake,  in  imagining  her  son  was  still  living ; 
not  with  an  intent  to  exclude  the  daughter  from  her  right;  there- 
fore no  inference  could  be  drawn  from  it. 

23.  Estates  held  in  common  are  also  subject  to  dower,  so  that  Aril]  l"  dower- 
the  widow  of  a  tenant  in  common  will  be  entitled  to  one-third 

of  her  husband's  portion. 

24.  Thus  where,  in  a  writ  of  dower  by  a  widow  against  the  Sntton  - .  Rolfe, 

J  .  Ler.  B4. 

heir  of  her  husband,  the  tenant  pleaded  that  A.  was  seised,  and 

devised  the  tenements  to  the  husband,  and  two  more,  equally  to 

be  divided;  by  which   they  were  tenants  in  common;  and  so 

demands  judgment  of  the  writ,  supposing  that  the  widow  could 

not  sue  dower,   before  partition,  against  tenants   in   common. 

But,  upon  demurrer,  it  was  adjudged  that  the  writ  well  lay. 

25.  In  a  case  of  this  kind,  dower  must  be  assigned  in  com-  i  Inst.  34  b. 
mon  ;  for  the  widow  cannot  have  it  otherwise  than  her  husband 

had  it. 

26.  [It  is   sometimes  doubtful  whether   the   real   estate  of  As  to  dower  with 

.  ,.  ii    i       respect  to  real 

partners  purchased  out  ot  their   partnership  property,  will  be  estate  being 
subject  to  the  dower  of  the  partners'  wives.  feny.ership  F°' 

Where  it  is  conveyed  to  them  as  tenants  in  common  and 
there  is  no  agreement  among  them  which  will  impress  the  real 
estate  with  the  character  of  personalty,  there  seems  to  be  no 
reason  why  dower  should  not  attach.  So  if  the  whole  of  the 
real  estate  were  conveyed  to  one  or  more  of  them  in  trust  for 
themselves  and  the  other  partners,  in  the  absence  of  any  such 
agreement,  the  share  of  the  partners  to  whom  the  conveyance 
was  made,  would  in  like  manner  be  subject  to  dower.  But 
where  there  is  such  an  agreement  between  the  partners,  as,  for 
instance,  that  on  dissolution  of  the  partnership  the  land  shall 
be  sold,  it  has  been  held  that  such  agreement  converts  the  land 
into  personalty,  (a) 

27.  In  the  absence  of  any  agreement,  having  the  above  effect, 
it  appears  doubtful,  whether  the  mere  circumstance  that  the 
land  was  bought  for  the  purposes  of  the  partnership,  will  alone 
convert  it,  as  between  the  representatives  of  a  partner,  (b) 

(a)  [Thornton  v.  Dixon,  3  Bro.  C.  C.  199,  by  Belt,  and  note.  Ripley  r.  \Vater- 
worth,  7  Ves.  425—452.] 

(6)  [Thornton  v.  Dixon,  ubi  sup.  Bell  v.  Phyn,  7  Ves.  453.  Balmain  p.  Shore, 
9  Ves.  500.] 
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1 1  Ves.  666.  Lord  Erskine,  in  Stuart  v.  the  Marquis  of  Bute,  said  Unit  the 

difficulty  of  distinguishing  and  arranging  the  partnership  pro- 
perty of  different  natures,  partly  real  and  partly  personal,  had 
never,  except  by  the  effect  of  the  contract  or  the  will,  been  held 
sufficient  against  the  heir. 

2  Dow. 242.  But   in  Selkrigg    v.  Davies,  Lord  Eldon,   C.   is  reported   to 

have  said,  "  My  own  individual   opinion   is,  that   all   property 

involved  in  a  partnership  concern,  ought  to  be  considered  per- 

Montaguon        sonal  estate  ;  and  in  the  case  of  Townshend  v.  Devaynes,  30th 
Partnership.vol.  "  ,      .  ,.  .  .  .       ,  _      _,  .  ,T      . 

l.  App.  p.  97.     June  1X12,  he  decided  against  the  heir.     In  Lrawshaw  v.  IMaule, 

'Swan.  508.      yg  iorcishjp  appears  to  consider  the  subject  as  doubtful,  (c) 

28.  It  may  be  deduced  from  the  cases  above  cited,  that  the 
real  estate  purchased  with  the  joint  effects  of  the  partnership, 
will,  as  between  the  partners,  be  considered  personal  estate  ;  and 
it  has  been  inferred  that  real  estate  would,  with  other  joint 
property,  be  primarily  liable  to  the  payment  of  the  joint  part- 
nership debts,  as  between  the  representatives  ;  and  that  if  the 
heir  or  widow  of  a  partner  be  entitled,  their  right  can  attach 
only  on  the  surplus,  (d) 

29.  Where  real  estate  was  purchased  out  of  the  partnership 
effects,  and  by  the  agreement  of  the  partners  was  to  be  the  sepa- 
rate property  of  one  of  them  to  whom  it  was  conveyed,  he 
being  considered  the  debtor  to  the  partnership  for  the  purchase 

5 "\ 'IL'  189.'   '    money,  the  wife  was  held  entitled   to  dower  out  of  the  whole.] 

Destroyed  by  30.  A  tenancy  in  common  may  be  destroyed   by  a  voluntary 

tition.ay  PU       partition  of  the  several  shares,  which   might  formerly  have  been 

l  Inst.  169  a.     ^Qne  wjthout  deed ;  provided   it  was  executed  in   severalty  by 

livery    of  seisin.     In    consequence    of    the   statute  of  Frauds, 

29  Cha.  2.  c.  3.  no  legal  partition  can  now  be  made  between 

tenants  in  common  without  deed.     But  an  agreement  in  writing 

to  make  partition  will  have   the  same  effect,   in  equity,  as  an 

actual  partition  at  law. 

By  writ  of  31.  Tenants    in    common    were    compellable    to    sever  their 

Pa    10n*  estates  by  writ  of  partition  under  the  statutes  31  &32  Hen.  8. 

Tit.  18.  c.  2.       and  8  &  9  Will.  3.  c.  3 1.  which  have  been  already  stated  :  [but 

ss.  30,  41.  ami    that  wri(.  is  abolished  from  the  1st  day  of  June  1835.J 


note 


(c)  [1  Roper's  Husband  and  Wife,  2  ed.  346,  and  note.] 

(d)  lb. 
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32.  In  a  writ  of  partition,  a  rule  to  slnw  CKufte  was  granted,  Hilton  p. 
and  afterwards  made  absolute,  on  allidavit   of  service,  for  the  2  Black,  r. 
Court  to  proceed  to  examine  the  title  of  the  defendant  ;  prow 

having  been  duly  returned,  the  declaration  entered,  and  no  ap- 
pearance entered  by  the  tenant  within  ten  days.  The  (Hurt, 
on  making  the  rule  absolute,  appointed  to  proceed  on  the  e.\a- 
mination  in  open  court  on  the  next  day.  Accordingly  Serj. 
Walker  for  the  demandant  opened  his  title,  of  which  abstracts 
had  previously  been  left  with  the  judges;  it  fortunately  proved 
not  to  be  very  intricate.  The  several  seisins,  descents,  devises, 
and  conveyances,  were  proved  by  aflidavits.  The  deeds  and 
wills  were  produced  and  read;  and  no  COllOWei  appearing  for  the 
tenant,  the  Earl  of  Thanet,  judgment  on  his  default  was  given 
for  the  demandant,  to  hold  in  severalty  the  premises  demanded 
in  his  count;  in  some  of  which  he  was  seised  of  two  undivided 
third  parts,  and  in  others  of  a  moiety  only,  in  common  with 
Lord  Thanet.     A  writ  of  partition  was  awarded. 

In  a  subsequent  term  the  sheriff'  returned  that  he  had  executed 
the  same,  in  the  presence  of  persons  who  attended  for  the  plain- 
tiff and  defended  respectively  ;  and  specified  in  his  return  the 
several  parcels,  with  their  metes  and  boundaries  :  hereupon 
Walker  for  the  plaintiff  moved  for  final  judgment,  quod  pari  i  I  id 
sit  stabilis.  The  rule  for  which  was  made  absolute  the  last  day 
of  the  term,  on  affidavit  of  notice  to  the  defendant  and  tenants 
in  possession. 

33.  It  has  been  lately  held,  that  the  statute  <S  and  (J  Will.  3.   Dyer  0.  Bul- 

\  .  lo.k,  1  Bos.  8j 

c.  31.  applies  only  to  those  cases  where   the  tenant  does  not  pu1.344. 

appear. 

34.  Partitions   of  estates    held   in   common  are  now  usually  By  partition  in 
made  by  a  commission  out  of  Chancery,  in  the  same  manner  as 
partitions  of  joint  tenancies:  but  in  such  case  it  is  not  necessary  Tit.  is.  c.  2. 
that  every  part  of  the  estate  should  be  divided  ;  for  it  will  be 
sufficient  if  each  tenant  in  common  have  an  equal  share  of  the 

whole. 

35.  A  partition  was  decreed  of  an  estate,  which  consisted,  ciaiemiou  > . 
among  other  things,  of  a  great  house  and  park.     The  defendant   1  p.Wms.446 
insisted  to  have  one-third  of  the  house,  and  also  a  third  of  the 

park,  assigned  to  him  by  the  commissioners,  who  were  to  make 
the  partition.      It  was  urged  for  him,  that  as  he  was  entitled 
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to  a  third  of  the  whole,  so  consequently  he  was  to  have  a  third 
of  the  house  and  park  ;  and  in  many  cases  in  the  law,  things 
entire  in  their  nature,  as  a  house,  a  mill,  or  an  advowson,  might 
be  divided.  So  a  tenant  in  common  should  have  half  the  house, 
every  other  toll  dish,  and  every  other  turn  of  the  church,  &c. 
That  thus  it  would  be  at  law  in  case  of  a  writ  of  partition,  and 
equity  followed  the  law. 

Lord  Parker  said, — Care  must  be  taken  that  the  defendant 
should  have  one  third  part  in  value  of  the  estate  :  but  there  was 
no  colour  of  reason  that  any  part  of  the  estate  should  be 
lessened  in  value,  in  order  that  the  defendant  should  have  one 
one  third  of  it.  Now  if  the  defendant  should  have  one  third  of 
the  house  and  park,  this  would  very  much  lessen  the  value  of 
both.  If  there  were  three  houses  of  different  value  to  be 
divided  among  three,  it  would  not  be  right  to  divide  evory  house, 
for  that  would  be  to  spoil  every  house.  But  some  recompense 
was  to  be  made,  either  by  sum  of  money  or  rent  for  owelty  of 
partition,  to  those  who  had  the  houses  of  less  value.  It  was 
true,  if  there  were  but  one  house,  or  mill,  or  advowson,  to  be 
divided,  then  that  entire  thing  must  be  divided  in  manner  as  the 
other  side  contended  ;  secus,  when  there  were  other  lands,  which 
might  make  up  the  defendant's  share.  Therefore,  since  the 
plaintiff  and  his  wife  had  two  thirds,  he  recommended  that  the 
house  and  park  should  be  allowed  to  them  ;  and  that  a  liberal 
allowance  out  of  the  rest  of  the  estate  should  be  made  to  the  de- 
fendant in  lieu  of  his  share  of  the  house  and  park. 

36.  Where  an  infant  is  tenant  in  common  with  an  adult,  and 

a  partition  of  the  estate  is  directed  by  the  Court  of  Chancery  ; 

the  conveyance  to  be  made  in  pursuance  of  the  commission  will 

be  respited,  till  the  infant  comes  of  age. 

Hertford  ^7.  Sir  George  Strode  devised  divers  manors,  &c.  to  trustees 

2P.Wms.518.  ai](j  t}ieir  heirs,   in   trust  for  his  two  grand-daughters,    Lady 

l  Mad.  214.       Hertford  and  Lady  Brook.     On  a  bill  for  for  a  partition,  Lord 

King  said — "  Decree  a  partition,  and   for  that  purpose  let  a 

commission  issue  to  allot  one  moiety  in  severalty  to  the  plaintiff, 

the  Lord  Brook,   and  the  other  moiety  in  severalty  to    Lady 

Hertford,  to  hold  to  them  according  to  their  respective  estates, 

which  they  are  entitled  to  under  the  will ;  and  let  the  plaintiff 

and  the  defendant,  the  Lady  Hertford,  be  respectively  quieted 
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in  the  possession  of  the  premises  severally  to  be  allotted  as  afore- 
said :  but  forasmuch  as  the  infant  plaintiff"  cannot  join  in  a  con- 
veyance of  the  moiety  to  the  Lady  Hertford,  so  that  there  can- 
not be  mutual  conveyances,  let  the  conveyances  to  be  made  by 
the  trustees  of  the  legal  estate  be  respited,  until  the  infant 
plaintiff  comes  to  twenty-one,  or  farther  order  of  the  Court ; 
at  which  time  all  parties  interested  may  join  in  mutual  con- 
veyances." 

38.  On  a  bill  by  a  tenant  in  common  for  a  partition  against  TuckfieM  > . 
a  tenant  for  life,  and  an  infant  tenant  in  tail  in  remainder  of  the   1f)7< 
other  moiety  ;  the  usual  decree  for  partition  to  hold  and  enjoy 

in  severalty,  and  for  mutual  conveyances,  was  made.  But  day 
was  given  to  the  infant,  till  after  he  came  of  age,  to  shew  cause 
against  the  decree. 

On  a  motion  made  by  the  plaintiff  to  respite  the  execution  of 
the  conveyance  till  the  infant  came  of  age  ;  the  question  was, 
whether  the  plaintiff  was  obliged  to  convey  till  the  infant  came 
of  age  ;  because  he  could  not  have  a  conveyance  from  him  till 
that  time. 

Sir  J.  Strange,  M.  R.  was  of  opinion,  that  the  conveyance  by 
the  plaintiff  ought  to  be  made  immediately,  according  to  the  de- 
cree; and  took  a  distinction  between  this  case  and  that  of  Brook  Ante,  s.  37. 
v.  Hertford.     In  that  case  the  bill  for  partition  was  brought  by 
the  infant ;  in  this,  it  was  by  an  adult,  against  an  infant :  but 
at  the  importunity  of  counsel,  leave  was  given  to  move  it  again 
before  Lord  Hardwicke,  who  declared  his  opinion  that  the  con- 
veyance ought  to  be  mutual,  not  only  as  to  the  thing,  but  also 
in  point  of  time.     He  said   that  the  case  Brook  v.  Hertford,  Baring  v. 
though   different   in   some   circumstances,  was   a  considerable  &  b.551. 
authority  ;  and  ordered  the  conveyance  by  the  plaintiff  to  be 
respited. 

39.  By  the  statute  41  Geo.  3.  c.  109.  s.  16.  it  is  enacted,  that  By  partition 
it  shall  be  lawful  for  the  commissioners  in  inclosure  acts,  upon  sureact. 
the    request  in  writing  of  any  joint  tenants,  coparceners,   or 
tenants  in  common,  or  any  or  either  of  them,  or  of  the  husbands, 
guardians,  trustees,  committees,  or  attornies  of  such  as  are  under 
coverture,  minors,  lunatics,  or  under  any  other  incapacity,  or 

absent  beyond  seas,  to  make  partition  and  division  of  the  estates 
and  allotments,  to  such  of  the  said  owners  or  proprietors  who 
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shall  be  entitled  to  the  same  as  joint  tenants,  coparceners,  or 
tenants  in  common  ;  and  to  allot  the  same  accordingly,  in  se- 
veralty. 

By  uniting  all  49.  rphe  ]ast  manner  in  which  estates  in  common  may  be  dis- 

ihe  titles. 

solved   is,   by  uniting  all  the   titles  m  one  tenant,  by  purchase 

or  otherwise  ;  which  brings  the  whole  to  one  estate  in  severalty. 

41.  [The  statute  of  1  Will.  4.  c.  65.  which  relates  to  property 

belonging  to  infants  and   lunatics  beneficially,  authorises  (s.27.) 

the  completion  of  a  contract  to  make  partition  entered  into  by  a 

person  subsequently  becoming  lunatic ;  but  it  does  not  seem  to 

authorise  guardians  on  behalf  of  an  infant  to  make  partition.] 


END    Ol"    VOL.    II, 
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